T>iBNNIS  &  CO.,  INC. 

Law  Book  Publishers 
269   MAIN  STREET 
BUFFALO,  N.  Y. 


O  F  TH  E 
U  N  IVLRSITY 
or  ILLINOIS 


Digitized  by 

the  Internet  Archive 

in  2015 

https://archive.org/details/americanrailwayr1718unse 


THE 


AMEKICAN 

RAILWAY  REPORTS: 

A  COLLECTION  OF 

All  Eeporteft  Decisions  Relatins  to  Eailwajs. 

BY 

W.  W.  LA-DID,  Jr., 

OF  THE  NEW  YORK  BAR. 


VOL.  XYII. 


NEW  YORK: 
COCKCKOFT  <fe  COMPANY. 

1879. 


COPYBIGHTs  1878,  BY  JAMES  COCKCROPT. 


TABLE 

OF 

CASES  REPOETED  IN  THIS  YOLUME. 


A 

PAGB 

Atlantic  and  Pacific  R.  R.  ads.  Fletcher  808 

Atlantic  and  Pacific  R.  K.  ads.  Maker   231 

Atlantic  and  Pacific  R,  R.  ads:  Meyer  249 

B 

Baltimore  and  Ohio  R.  R,  v.  Wiglitman   351 

Baylor  v.  Delaware,  Lackawanna  and  Western  R.  R   344 

Bixby  V.  Montpelier  and  St.  Johnsbury  R.  R   140 

Blescli  V.  Chicago  and  Northwestern  R.  R   90 

Brennan  v.  Fairliaven  iinil  Westville  R.  R   2o8 

Brisbine  v.  St.  Paul  and  Sioux  City  R.  R   Gj 

Brown  «.  Missouri,  Kansas  and  Texas  R.  R   242 

C 

Chastine  ads.  Memphis  and  Charleston  R.  R —   430 

Chesapeake  and  Ohio  ]{.  R.  ads-  Commonwealth   126 

Chicago  an(i  Alton  R.  R.  ads.  Huck   410 

Chicago,  Burlington  and  Quincy  R.  R.  ads.  Dougherty   489 

Chicago,  Dubuque  and  Minnesota  R.  R.  ads.  Rippe   19 

Chicago  and  Iowa  R.  R.  v.  Davis   405 

Chicago,  Milwaukee  and  St.  Paul  R.  R.  v.  Pfaender   44 

Chicapfo,  Milwaukee  and  St.  Paul  R.  R.  v.  Rood  ,   170 

Chicago  and  Northwestern  R.  R.  ads.  Blesfh   90 

Chicag:o  and  Northwestern  R.  R.  ads.  Smith   145 

Chicaofo  and  Northwestern  R.  R.  ads.  Stone   45 

Chicajfo  and  Paducali  R.  R.  ads.  Western  Union  Telegraph  Co  '. .  296 

City  of  Faribault  ads.  Milwaukee  and  St.  Paul  R.  R   40 

City  of  St.  Paul  v  St.  Paul  and  Sioux  City  R.  R   177 

Clark  V.  St.  Loui*,  Kansas  City  and  Xorthern  R.  R   284 

Claxton's  Administrator  v.  Li^xington  and  Big  Sandy  R.  R   12 

Coe  V.  New  Jersey  Midland  R.  R   341 


4 


TABLE  OF  CASES. 


PAGE 

Col  felt  ads.  Winchester  and  Strasburg  R.  R   121 

C'oDiinonwealili  v.  Chesapeake  and  Ohio  R.R   120 

Cooper  V.  London,  Brighton  and  South  Coast  R.  R  494 

Crutch  held  v.  St.  Louis,  Kansas  City  and  Northern  R.  R   200 

Cutter  adfi.  Kansas  Pacific  R.  R   471 

D 

Davis  ads.  Chicago  and  Iowa  R.  R   405 

De  Graff  v.  F.rst  Division  St.  Paul  and  Pacific  R.  R   188 

Delaware,  L  ickawanna  and  Western  R.  R.  ads.  Baylor   844 

Dewin  ads.  Pittsburg,  Cincinnati  and  St.  Louis  R.  R   416 

Dougherty  v.  Chicago,  Burlington  and  Quincy  R.  R   489 

E 

Eastern  R.  R.  ads.  Elwell   396 

EMSterii  R.  R.  ads.  Pollock   402 

Eastern  R.  R.  ads.  Smith   898 

Ehvell  T.  Eastern  R.R   896 

Eisterle  ads.  JelTersonville,  Madison  and  Indianapolis  R.  R   Ill 

Evans  v.  Missouri,  Iowa  and  Nebraska  R.R  ,  .  209 

F 

Fairhaven  and  Westville  R.  R.  ads  Brennan     263 

First  Division  Sr.  Paul  and  Pacific  R.  R.  ads.  De  Graff   183 

F(r  *  Njitional  Bank  of  Brattleboro  v.  We.t  River  li.  R  ,   l.oO 

Flei-  .ler  v.  Atlantic  and  Pacific  R.  R    308 

Fredericksburg,  Orange  and  Cliarlottesville  R.  R.  ads.  Silliinan   157 

Fuller  ads.  State   347 

G 

Galena  and  Southern  Wisconsin  R.  R.  ads.  Town  of  Platteville   1 

H 

Hampden  Paint  and  Chemical  Co.  v.  Springfield,  Athol  and  North- 

e:i  stern  R.  R    453 

Harlan  v.  St.  Louis,  Kansas  City  and  Northern  R.  R   300 

ITerrick  ads.  Maysville  and  Lexington  R.  R   53 

Hicks  t\  Pacific  *R.  R   273 

Hodofman  v.  St.  Paul  and  Chicago  R.  R   25 

Huck  V.  Chicago  and  Alton  R.  R   419 


TABLE  OF  CASES.  5 


J 

PAGE 

Jeffersonville,  Madison  and  Indianapolis  R.  R.  d.  Esterle   Ill 

K 

Kansas  Pacific  R.  R.  v.  Cutter  ,   471 

Kansas  Pacific  R.  R.  v.  Little   455 

Kellogg  ads.  Milwaukee  and  St.  Paul  R.  R   309 

L 

Lamville  Valley  R.  R.  v.  Marsh   136 

Lexington  and  Big  Sandy  R.  R.  ads.  CJaxton's  Administrator   12 

Lillis  V.  St.  Louis,  Kansas  City  and  Northern  R.  R   220 

Little  ads.  Kansas  Pacific  R.  R   455 

Little  Rock,  Mississippi  Riyer  and  Texas  R.  R.  ads.  Taylor,  Cleve- 
land &  Co   251 

London,  Brighton  and  South  Coast  R.  R.  ads.  Cooper   494 

M 

Maher  ti.  Atlantic  and  Pacific  R.  R   231 

Marsh  ads.  Lamville  Valley  R.  R   130 

Maysviile  ami  Lexington  R.  R.  d.  Herrick   53 

McAllister  v.  Plant  ,   389 

Mead  v.  New  York,  Housatonic  and  Northern  R.  R   307 

Memphis  and  Charleston  R.  R.  ti.  Cliastine   430 

Meyer  y.  Atlantic  and  Pacific  R.  R                                                .  249 

Milwaukee  and  St.  Paul  R.  R.  v.  City  of  Faribault  '. .  40 

Milwaukee  and  St.  Paul  R.  R.  v.  Kelloog   309 

Minnea])olis  an  i  St.  Louis  R.  R.  v.  Morrison   85 

Missouri,  Iowa  and  Nebraska  R.  R.  ad.^.  Evans   209 

Missouri,  Kansas  and  Texns  R.  R.  ads.  Brown   242 

Missouri,  Kansns  and  Texas  R.  R.  ads.  Swearingen   291 

Missouri,  Kansas  an,d  Texas  R.  R.  ads.  Tate   191 

Montpelier  and  St.  Johnsbury  R.  R.  ads.  Bixby   140 

Morrison  ads.  Minneapolis  and  St,  Louis  R.  R   85 

N 

Newell  V.  Smith   100 

New  Jersey  Midland  R.  R.  a,ds.  Coe   341 

New  York,  Housatonic  and  Northern  R.  R.  ads.  Mead   307 

Norfolk  and  Petersburg  R.  R.  v.  Ormsby   321 


6  TABLE  OF  CASES. 


0 

PAGE 

Ormsby  ads.  Norfolk  and  Petersburg  R.  R   821 

Ostenag  v.  Pacific  R.  R   257 

P 

Pacific  R.  R.  ads.  Hicks   278 

Pacific  R.  R.  ads,  Ostertag   257 

Pacific  R.  R.  v.  Thomas  ,   488 

Pfaender  arfs.  Chicago,  Milwaukee  and  St.  Paul  R.  R   44 

Pittsburg,  Cincinnati  and  St.  Louis  R.  R.  v.  Dewin   416 

Plant  ads.  McAllister     389 

Pollock  V.  Eastern  R.  R   402 

R 

Ragsdale  ads.  Vicksburg  and  Meridian  R.  R   435 

Rippe  V.  Chicago,  Dubuque  and  Minnesota  R.  R   lU 

Robbins  ads.  St.  Paul,  Stillwater  and  Taylor's  Falls  R.  R   81 

Rood  V.  Chicago,  Milwaukee  and  St.  Paul  R.  R   170 

Ross  V.  Troy  and  Boston  R.  R   208 

S 

Shea  ads.  Wilder   57 

Silliman  1).  Fredericksburg,  Orange  and  Charlottesville  R.  R   157 

Smith  Ti.  Chicago  and  Northwestern  R.  R   145 

Smith  V.  Eastern  R.  R   398 

Smith  ads.  Newell   100 

Springfield,  Athol  and  Northeastern  R.  R.  ads.  Hampden  Paint  and 

Chemical  Co   458 

State  V.  Fuller   347 

St.  Louis,  Kansas  City  and  Northern  R.  R.  ads.  Clark   284 

St.  Louis,  Kansas  City  and  Northern  R.  R.  ads.  Crutchfield   200 

St.  Louis,  Kansas  City  and  Northern  R.  R.  ads.  Harlan   300 

St.  Louis,  Kansas  City  and  Northern  R.  R.  ads.  Lillis   220 

St.  Paul  and  Chicago  R.  R.  ads.  Hodgman   25 

St.  Paul  and  Sioux  City  R.  R.  ads.  Brisbine    65 

St.  Paul  and  Sioux  City  R.  R.  ads.  City  of  St.  Paul   177 

St.  Paul,  Stillwater  and  Taylor's  Falls  R.  R.     Robbins   81 

Stone  v.  Chicago  and  Northwestern  R.  R   461 

Swearingen  v.  Missouri,  Kansas  and  Texas  R.  R   291 


TABLE  OF  CASES.  7 


T 

PAGE 

Tate  V.  Missouri,  Kansas  and  Texas  R.  R   191 

Taylor,  Cleveland  &  Co.  v.  Little  Rock,  Mississippi  River  and  Texas 

R.  R   251 

Town  of  Platteville  v.  Galena  and  Southern  Wisconsin  R.  R   1 

Thomas  ads.  Pacific  R.  R  4  3 

Troy  and  Boston  R.  R.  ads.  Ross     303 

V 

Vicksburg  and  Meridian  R.  R.  v.  Ragsdale  435 

W 

Western  Union  Telegraph  Co.  v.  Chicago  and  Paducali  R.  R  407 

West  River  R.  R.  ads.  First  National  Bank  of  Brattleboro   150 

Wightman  ads.  Baltimore  and  Ohio  R.  R   351 

Wilder  tj.  Shea   57 

Winchester  and  Strasburg  R.  R.  v.  Colfelt   121 

Witthouse  v.  Atlantic  and  Pacific  R.  R   296 


American  Railway  Eeports. 


TOWN  OF  PLATTEYILLE  vs.  THE  GALENA  & 
SOUTHERN  WISCONSIN  EAILROAD 
COMPANY. 

43  Wisconsin  493. 

Supreme  Court  of  Wisconsin,  January  Term,  1878. 

Where  a  town,  at  an  election  for  that  purpose,  accepts  a  written  proposi- 
tion for  aid  made  to  it  by  a  railroad  compan}'  pursuant  to  ch.  182  of 
1872,  the  terms  and  construction  of  the  proposition  cannot  be  modified 
by  representations  of  the  company  made  to  the  voters  between  the  pro- 
position and  the  election. 

It  is  competent  for  a  railroad  company,  in  submitting  to  a  municipality 
a  proposition  for  aid,  to  define  therein,  as  a  part  of  the  proposition, 
the  line  of  the  proposed  road. 

A  company  authorized  to  construct  a  railroad  through  this  State  from  the 
Illinois  line  to  intersect  the  M.  &  P.  du  C.  K.  R.,  west  of  Monroe,  made 
a  proposition  to  the  plaintiff  town,  stating  that  it  had  surveyed  and  lo- 
cated a  line  of  its  road  through  certain  sections  in  that  town,  to  a  point 
designated  in  the  village  of  Platteville,  and  proposed  to  build  that  road 
"on  the  route  indicated,"  from  Galena  to  the  Wisconsin  river;  and  it 
asked  aid  of  the  town  to  build  the  road  "on  the  route  indicated."  The 
town  accepted  the  proposition,  and  issued  its  bonds.  IMd,  that  while 
the  proposition  does  not  disclose  a  survey  and  location  of  the  line  of 
the  road  northward  beyond  the  point  dcs'ujnated,  y*^t  it  bound  the  com- 
pany to  build  a  continuous  line  of  road  from  Galena,  over  the  surveyed 
line  described  in  the  propositi  nn,  to  the  point  designated,  and  from 
that  point  to  the  Wisconsin  river. 
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A  feeble  railroad  company,  of  doubtful  ability  to  construct  any  road  be- 
tween the  terminal  points  of  its  charter,  will  be  restrained,  at  the  suit  of 
a  municipality  which  has  subscribed  for  stock,  and  issued  bonds,  in 
aid  of  its  proposed  main  line,  from  wasting  its  means  in  constructing 
branch  roads  so  as  to  disable  it  to  build  such  main  line  ;  and  where  a 
pretended  branch  is  such  that  its  completion  will  be  a  complete  user  of 
the  company's  original  franchise,  and  will  give  it  a  continuous  road 
between  the  termini  originally  named  but  not  passing  through  or  near 
the  plaintiff  municii3ality  as  did  the  main  line  proposed,  and  there  is 
no  apparent  design  to  continue  the  road  on  such  main  line,  the  con- 
struction of  the  pretended  branch  will  be  restrained  as  a  "diversion" 
of  the  road  from  such  municipality, 'within  the  meaning  of  sec,  23,  cb. 
119,  of  1872. 

The  fact  that,  pending  an  appeal  from  an  order  against  such  a  diversion, 
the  road  enjoined  has  been  actually  built,  is  no  reason  why  the  order 
should  not  be  "reversed. 

APPEAL  from  the  Circuit  Court  for  Grant  County. 

Action  for  a  perpetual  injunction  restraining  the  defend- 
ant from  building  its  road  from  a  point  called  Phillips'  Cor- 
ners, or  any  otlier  point  on  its  then  existing  road,  over  a  line 
avoiding  the  plaintiff  town,  intead  of  extending  it  from  said 
town  toward  the  Wisconsin  river. 

On  the  10th  of  September,  1872,  defendant  was  engaged 
in  attempting  to  build  a  raih-oad  from  Galena,  111.,  to  some 
other  point  on  the  Wisconsin  river  at  or  near  Muscoda,  in 
Grant  county,  in  this  State,  to  intersect  the  Milwaukee  &  P. 
du  C.  Railway,  and  had  then  located  its  line  so  as  to  run 
past  the  village  of  Platteville,  some  three  or  four  miles  to 
the  east  of  that  village.  On  the  day  above  named,  it  sub- 
mitted to  the  voters  of  the  plaintiff  town,  pursuant  to  the 
statute,  a  proposition  in  writing  in  which  it  certified  that  it 
had  surveyed  a  line  of  its  road  over  and  through  certain  sec- 
tions of  said  town,  and,  if  suitable  arrangements  could  be 
made,  "  to  the  track  of  the  D.  P.  &  M.  Railroaa,  to  run  cars 
to  the  grain  warehouses,"  and  that  it  proposed  to  build  its 
said  railroad  "on  the  route  indicated,"  from  the  city  of 
Galena  to  the  Wisconsin  river,  and  asked  that  a  special  elec- 
tion might  be  "  called  pursuant  to  law  to  determine  as  to 
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the  amount,  terms  and  conditions  on  which  [it  would]  sub- 
mit the  question  of  town  aid  to  a  vote  of  the  people  of  said 
town  to  aid  in  the  construction  of  said  railroad."  The  pro- 
position further  stated  that  the  company  proposed  "  to  build 
and  operate  said  railroad  to  said  town  of  Platteville,  on  the 
route  indicated,  within  one  year  from  the  time  of  voting  aid 
at  a  special  election  ; "  and  that  the  town  should  subscribe  to 
the  capital  stock  of  the  company,  $32,000,  payable  in  its 
bonds  of  a  defined  character,  which,  as  well  as  the  stock, 
were  to  be  placed  in  escrow,  the  former  to  be  delivered  to 
the  company  when  it  should  be  made  to  appear  to  the  satis- 
faction of  the  chairman  of  the  town  board  and  the  president 
and  trustees  of  the  village  of  Platteville  that  said  road  would 
be  ^'  completed  as  aforesaid."  This  proposition  was  accepted 
by  the  voters  of  the  plaintiff  town  at  an  election  held  on  the 
14th  of  October,  1872,  and  bonds  of  the  town  to  the  amount 
above  named  were  deposited  in  escrow.  Defendant  having 
failed  to  complete  the  road  to  the  point  designated  in  the 
plaintiff  town  within  a  year,  as  agreed,  the  officers  of  the 
town,  having  authority  for  that  purpose,  extended  the  time 
for  the  completion  of  the  road  to  that  point ;  and  it  was  after- 
w^ards  completed,  and  the  bonds  delivered  to  defendant ;  and 
all  interest  which  had  accrued  on  them,  with  a  large  part  of 
the  principal,*!iad  been  paid  before  the  commencement  of 
this- action.  The  road  has  never  been  continued  northward 
from  the  point  to  which  it  was  thus  built. 

At  a  meeting  of  defendant's  directors  on  the  20th  of  June, 
1877,  they  resolved  that  the  company  proceed  to  build, 
maintain  and  operate  a  railroad  branching  from  its  present 
road  as  now  operated,  at  a  point  known  as  Phillips'  Corners," 
for  a  distance  of  thirteen  miles  northward,  through  certain 
designated  towns — the  line  so  designated  being  nearly  or 
quite  the  same  as  that  on  which  its  proposed  road  had  been 
located  prior  to  September  10,  1872.  A  few  days  after  the 
passage  of  this  resolution,  defendant  filed  in  the  office  of  the 
Secretary  of  State,  of  this  State,  a  certificate  of  its  determina- 
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tion  to  build,  operate  and  maintain  a  branch  on  the  line  de- 
scribed in  the  resolution  (sec.  12,  eh.  119,  Laws  of  1872) ;  and 
shortly  after  it  commenced  building  said  "branch." 

In  addition  to  the  above  facts,  which  are  not  denied,  the 
complaint  alleges  that  between  the  making  of  said  written 
proposition  and  the  election,  defendant's  officers  and  servants 
repeatedly  promised  the  voters  of  the  plaintiff  town  that  if 
plaintiff  would  vote  the  aid  asked  for,  defendant  would  not 
build  any  road  except  that  on  the  proposed  line  through 
Platteville,  and  would  make  that  its  main  and  only  line,  from 
Galena  to  the  Wisconsin  river;  that  the  only  object  of  plain- 
tiff or  its  voters  in  voting  such  aid,  as  defendant  well  knew, 
w^as  to  prevent  said  road  from  being  built  on  the  proposed 
line  east  of  Platteville,  and  to  procure  it  to  be  built  through 
that  place  ;  that  after  defendant  had  forfeited  its  right  to  the 
bonds  by  failing  to  complete  the  road  to  Platteville  within 
the  time  agreed,  in  order  to  induce  plaintiff 's  officers  to 
extend  the  time  for  the  completion  of  said  road,  and  revive 
the  contract,  it  renewed,  by  its  officers  and  servants,  its 
verbal  pledges  to  such  town  officers,  that  the  line  through 
Platteville  should  be  its  throngli  line  from  Galena  to  the 
Wisconsin  river ;  and  that  the  town  officers  extended  the 
•time  and  revived  the  contract  in  reliance  upon  these  pro- 
mises. It  farther  alleges  that  the  pi'oposed  road,  called  by 
defendant  a  branch,  runs  to  no  town  or  village  ;  that  the 
terminus  thereof  named  in  the  certiticitc  filed  with  the  Sec- 
retary of  State,  is  simply  the  farthest  point  to  which  it  was 
possible  for  defendant  to  build  its  road  with  the  money  it 
had  or  hoped  to  get  ;  that  the  proposal  to  build  the  same  as 
a  branch  was  merely  an  attempt  to  evade  the  defendant's 
contract  with  plaintiff  ;  that  the  original  line  from  Platteville 
north  was  not  built,  nor  proposed  nor  intended  to  be  built ; 
that  the  pretended  branch  ran  in  the  same  direction  with  the 
mainline,  and  to  the  same  point ;  that  defendant  had  no  means 
to  build  both,  and  did  not  intend  or  desire  to  build  its  so- 
called  main  line  through  Platteville  ;  that  it  was  insolvent, 
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and  had  no  means  to  build  any  road  except  what  it  could 
raise  by  selling,  at  a  heavy  discount,  its  bonds  secured  by 
mortgage  upon  the  whole  road,  as  well  that  part  built  by 
plaintiff 's  money  as  said  proposed  new  road,  in  advance  of 
its  building;  that  no  judgment  at  law  could  be  collected 
against  it ;  and  that  if  it  were  allowed  to  goon  and  build  the 
proposed  road  east  of  Platteville,  plaintiff  would  suffer  an 
irreparable  injury. 

Upon  the  verilied  complaint,  and  an  undertaking  in  the 
usual  form  in  the  sum  of  $5,000,  a  temporary  injunction  was 
granted  by  a  Court  CommissioHer.  Defendant  answered, 
denying  the  averments  of  the  complaint  described  in  the  last 
paragraph,  and  alleging  that  it  was  building  said  }>ranch 
road  as  it  had  a  right  to  do  under  the  laws  of  this  State,  in 
good  faith,  with  intent  to  maintain  and  operate  the  same, 
because  it  was  the  opinion  of  its  directors  and  a  large  ma- 
jority of  its  stockholders  that  such  branch  is  necessary  for 
the  renlunerative  running  of  its  road,  as  a  feeder  to  it,  and 
is  the  only  present  safe  and  judicious  investment  of  its 
money;  and,  if  built  and  operated  as  contemplated,  will 
double  defendant's  earnings.  It  further  alleges  that  defend- 
ant's present  chief  engineer,  after  a  careful  examination  of 
the  ground  aij^d  of  the  monuments,  surveys  and  profiles  made 
by  its  former  engineer,  informs  defendant  that  the  extension 
of  its  road  from  its  terminus  in  the  plaintiff  town  is  imprac- 
ticable without  a  large  and  unreasonable  expenditure,  much 
greater  than  the  amount  of  business  which  such  road  could 
reasonably  be  expected  to  obtain  in  the  country  through 
which  it  would  be  compelled  to  run,  and  that  favorable  re- 
ports made  by  defendant's  former  engineer  were  founded 
upon  errors  of  fact  and  judgment ;  that  defendant  believes 
this  information  to  be  true ;  that  it  never  agreed  to  extend 
its  road  from  its  present  stopping  place  in  the  plainift'  town  ; 
that  the  construction  of  the  proposed  branch  will  so  increase 
defendant's  business,  that  its  property  will  be  greatly  en- 
hanced in  value,  and  its  stock  and  securities  will  be  at  par, 
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and  defendant  will  be  able  to  command  alt  the  money  it  may 
require  in  "  maintaining,  operating  and  extending  its  road  in 
all  proper  ways  and  manners ;  "  that  defendant's  line  of  rail- 
road now  in  operation,  including  stations,  side-tracks,  rolling 
stock,  etc.,  is  worth  $500,000,  "  its  bonded  debt  now  owing 
does  not  exceed  $300,000,"  and  its  floating  debt  does  not 
exceed  the  sum  of  $15,000  ;  and  that  the  injunctional  order 
has  caused  it  great  damage,  and,  if  continued  any  consider- 
able time,  will  cause  it  irreparable  damage  in  many  ways, 
and  especially  by  rendering  it  unable  to  comply  with  its  con- 
tracts relative  to  building  and  operating  said  branch  road. 
The  answer  was  verified  by  persons  who  had  been  or  were 
defendant's  principal  officers. 

Upon  the  pleadings,  undertaking  and  injunctional  order, 
the  (Circuit  Judge  at  Chambers,  on  defendant's  motion,  va- 
cated such  order ;  and  from  this  order  of  the  Circuit  Judge, 
the  plaintiff  appealed. 

Wm.  E,  Carter 07'  the  ajpjpellant. 

For  the  respondent,  a  brief  was  filed  by  A.  IF,  Bell^  and 
the  cause  was  argued  orally  by  Mr.  Bell  and  P,  L.  Spooner. 

Evan,  C.  J.  The  voters  of  the  appellant  town  may  have 
been  influenced  by  representations  of  the  respondent  railroad 
company  or  its  officers,  made  intermediately  between  the 
proposition  and  the  election ;  but  the  vote  of  the  town  was 
to  accept  the  formal  proposition  of  the  railroad  company, 
just  as  it  is  written.  And  no  representations,  outside  of  the 
written  proposition,  can  modify  its  terms  or  aid  its  con- 
struction. 

The  proposition  itself  is  loosely  framed  ;  but  it  is  not  diffi- 
cult to  put  a  construction  upon  it.  The  respondent  was  au- 
thorized to  construct  a  railroad  througli  this  State  from  the 
county  of  Jo  Daviess,  Illinois,  to  intersect  the  Milwaukee  & 
Trairie  du  Chien  Railroad,  west  of  Monroe.  In  the  con- 
Btruction  of  this  road  it  desired  the  corporate  aid  of '  the 
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appellant.  To  that  end,  it  made  a  proposition  stating  that 
it  had  surveyed  and  located  a  line  of  its  road  through  certain 
sections  in  the  town  to  a  point  designated  in  the  village  of 
Platteville,  and  proposed  to  build  that  road  on  the  route  in- 
dicated from  Galena  to  the  Wisconsin  river  ;  and  invoked 
the  aid  of  the  town  to  build  that  road  on  the  route  in- 
dicated. 

So  far  as  this  proposition  discloses,  the  actual  survey  and 
location  of  the  line  of  road  does  not  appear  to  have  then 
gone  northward  beyond  the  point  designated.  But  the  pro- 
position w\as  to  build  the  road  on  that  line  to  the  Wisconsin 
river.  It  therefore  bound  the  respondent,  not  only  to  build 
the  proposed  road  on  that  line  and  to  that  point,  but  to  build 
its  road  on  that  route  from  Galena  to  the  Wisconsm  river  : 
that  is,  a  continuous  line  of  road  from  Galena  to  the  Wis- 
consin river,  over  the  surveyed  line  described  in  the  propo- 
sition to  the  point  designated,  and  from  the  point  designated 
to  the  Wisconsin  river.  That  is  "  the  route  indicated  "  of 
the  proposition.  That  is  the  road  which  the  proposition  un- 
dertook to  build,  and  which  the  appellant  was  asked  to  aid. 
Such  is  not  only  the  plain  construction  of  the  proposition, 
but  is  the  only  construction  consistent  with  its  good  faith. 
Any  other  cotistruction  attempted  to  be  given  to  it,  is  a 
fraud  upon  the  plain  and  honest  meaning  of  the  language 
used. 

But  it  is  said  that  so  much  of  the  respondent's  proposition 
as  defines  its  line  of  road  ^vas  ultra  vires^  against  public  pol- 
icy, and  void.  Ultra  vires,  it  is  said,  because  sec.  4,  ch.  182 
of  1872,  under  which  the  proposition  was  made,  prescribes  all 
all  the  terms  and  conditions  which  the  proposition  can  contain, 
and  does  not  include  a  statement  of  the  line  of  road,  or  an 
agreement  to  run^t  to  or  through  the  municipality  whose 
aid  is  sought.  Against  pubhc  policy,  it  is  said,  because  such 
a  limitation  of  the  line  of  road  is  in  restraint  of  the  exercise 
of  the  discretionary  franchise  granted,  to  locate  it  for  the 
public  good.    If  this  were  so,  it  might  be  a  question  how 
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far  the  respondent  could  be  heard  to  set  up  its  own  excess 
of  autliority  in  aid  of  its  own  breach  of  contract.  But  the 
position  cannot  be  held  well  taken.  The  various  statutes 
on  tlie  subject,  taken  together,  clearly  establish  a  public 
policy  to  encourage  municipalities  to  aid  the  construction  of 
railroads,  "  which  will  promote  the  general  prosperity  and 
w^elfare  of  the  taxpayers  of  such  municipalities.''  Ch.  182 
of  1872.  The  acceptance  of  a  proposition  under  sec.  4  is 
made  conclusive  evidence  of  that  benefit  to  the  tax-payers. 
It  therefore  enters  into  the  proposition,  which  onght  to  dis- 
close the  benefit  and  bind  the  railroad  company  to  whatever 
produces  the  benefit.  And  sec.  4,  accordingly,  prescribing 
certam  necessary,  formal  statements,  has  in  it  no  restrictive 
words,  nothing  tending  to  exclude  other  statements  showing 
the  benefit  which  the  mnnicipality  would  reap  by  the  con- 
struction of  the  road.  If  this  were  otlierwise,  if  propositions 
of  railroad  conipanies  could  not  bind  them  so  to  build  their 
roads  as  to  benefit  the  municipalities  whose  aid  they  seek, 
such  propositions  would  probably  be  not  often  successfuL 
And  the  statutes  plainly  establisli  a  public  policy  that  rail- 
road companies  may  exercise  discretion  in  the  location  of 
their  roads  in  this  very  way,  and  be  bound  by  the  exercise 
when  made. 

It  a])pears  that  the  j'espondent  has  built  its  road  to  the 
point  indicated,  in  the  villao^e  of  Platteviile,  but  not  that  it 
has  located  any  part  of  its  line  ti'om  thence  to  the  Wisconsin 
river.  It  appears  that  before  the  road  was  built  to  the  vil- 
lage of  Platteviile,  the  respondent  had  proposed  to  build  a 
more  direct  line  some  miles  to  the  eastward  ;  and  that,  in 
leaving  this  line  to  reach  the  village,  the  road  made  a  violent 
detour  of  some  miles  from  a  point  called  Phillips'  Corners. 
It  appears  that,  after  the  road  had  been  built  to  the  village 
of  Platteviile,  the  respondent  obtained  J  patent  under  the 
general  railroad  act,  ch.  119  of  1872,  to  build  a  road  branch- 
ing from  Phillips'  Corners  and  running  substantially  on  the 
line  formerly  proposed,  some  thirteen  miles,  in  a  line  towards 
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the  Milwaukee  and  Prairie  du  Chien  road  and  the  Wisconsin 
,river,  shorter  and  more  direct  than  the  hne  through  the  vil- 
lage of  Platteville. 

The  respondent  claims  that  this  is  a  branch  road  under 
sec.  12  of  the  general  railroad  act.  It  is  difficult  to  believe 
that  this  claim  is  made  in  good  faith.  The  statute  authorizes 
a  railroad  company  to  extend  its  road  from  any  point  named 
in  its  charter,  or  to  build  branch  roads  from  any  point  in  its 
line  of  road.  This  provision  implies  a  main  line  of  road, 
certainly  located,  probably  constructed.  It  could  hardly 
receive  a  construction  authorizing  any  railroad  company 
substantially  to  abandon  its  chartered  line  and  wander 
through  the  State  by  extensions  and  branches  from  any  frac- 
tion constiucted  of  its  chartered  line.  A  branch  road  implies 
amain  line loc^lted,  at  least,  if  not  actually  built  and  operated. 
There  caniiot  be  a  branch  without  a  trunk.  The  respondent's 
original  franchise  is  to  locate  and  construct  a  road  from  the 
State  line  to  the  Milwaukee  and  Prairie  du  Chien  road. 
This  trunk  line  does  not  appear  to  be  located  throughout, 
much  less  built.  The  alleged  branch  looks  suspiciously  like 
a  continuance  of  the  main  line,  on  the  route  formerly 
proposed;  and  the  spur  running  thence  to  the  village  of 
Platteville  suspiciously  like  a  mere  branch  of  that  main  line. 

If  the  respondent  should  continue  what  it  calls  a  branch  to 
the  Milwaukee  and  Prairie  du  Chien  road,  as  it  might  do,  it 
would  certainly  be  within  its  original  franchise,  to  build  a 
road  from  the  State  line  to  the  Prairie  du  Chien  road.  That 
would  be  a  complete  user  of  its  original  franchise.  It  needed 
no  additional  franchise  to  construct  it.  If  it  were  not  other- 
wise bound  by  its  contract  with  the  appellant,  it  might  then 
have  abandoned  its  line  and  dismantled  its  road  from  Phil- 
lips' Corners  to  the  village  of  Platteville.  And  all  the  facts 
in  the  case,  as  well  as  the  argument  of  the  respondent's 
counsel,  have  satisfied  us  that  the  respondent  intends  the 
pretended  branch  to  be  its  main  line  ;  its  pretended  main  line 
to  the  village  of  Platteville  to  be  a  brai  ch  only. 
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There  is  no  evidence  of  any  present  design  to  continue  the 
road  northward  from  the  village  of  Platteville  ;  indeed  the 
respondent's  answer  denies  its  obligation  to  do  so,  and  it 
sufficiently  appears  that  there  is  no  such  design.  And  it 
was  argued  here  for  the  respondent,  that  its  contract  with 
the  appellant  does  not  bind  it  to  do  so  ;  that  the  road  already 
constructed  satisfies  the  contract ;  that  the  appellant  has  in 
effect  paid  its  money  for  a  branch  of  the  main  line  running 
to  the  village  of  Platteville,  not  for  a  main  line  running 
through  it ;  and  that  the  appellant  has  no  cause  to  complain 
of  the  expenditure  of  the  aid  which  it  gave,  upon  a  line  of 
road  outside  of  it,  and  in  which  it  has  comparatively  little 
interest.    This  Court  can  sanction  no  such  Punic  faith. 

But  if  the  line  of  road  which  the  appellant  seeks  to  enjoin 
could  be  regarded  in  the  light  of  a  branch  from  the  main 
line,  the  equity  of  the  appellant,  in  the  existing  condition 
of  things,  would  not  be  materially  different.  The  respond- 
ent is  admitted  to  be,  as  all  the  facts  go  to  show,  a  feeble 
company;  with  doubtful  ability  to  construct  any  road  be- 
tween the  terminal  points  of  its  charter.  Equity  will  not 
suffer  such  a  company,  as  against  such  a  contract  for  its  main 
line,  to  waste  its  means  upon  branches  which  may  be  more 
profitable,  but  which  it  has  no  right  to  undertake  by  dis- 
abling its  capacity  to  build  the  main  line. 

In  any  view,  this  case  is  within  the  letter  and  spirit  of 
Sec.  23  of  the  general  railroad  act,  which  prohibits  any  rail- 
road company  from  diverting  its  road  from  a  municipality 
from  which  it  has  received  aid.  If  the  respondent's  road  be 
not  diverted  or  turned  aside  from  the  village  and  town  of 
Platteville,  it  is  difficult  to  understand  how  a  road  can  be 
turned  aside  from  a  given  point. 

The  course  of  the  respondent  was  wilful  wrong  and  gross 
fraud  towards  the  appellant,  and  the  injunction  restraining 
it  should  have  been  continued.  But  it  is  said,  and  indeed 
conceded,  that  the  road  enjoined  has  been  actually  built  since 
the  dissolution  of  the  injunction.    It  is  therefore  urged  that 
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tlie  injunction  will  be  ineffectual.  It  is  none  tlie  less  the 
duty  of  this  Court  to  reverse  the  order  dissolving  it.  And 
it  will  be  thereupon  the  duty  of  the  Court  below  to  exercise 
its  authority  as  far  as  it  can,  towards  repairing  the  wrong 
whicli  its  error  lias  permitted.  "  The  consequence  may 
possibly  be  to  stop  the  railwaj'.  1  answer  that  it  ought  to 
be  stopped,  for  it  passes  where  it  does  by  wrong."  Shad- 
WELL,  Y.  C,  in  Atfy  GenH  vs.  G.  N.  Railway  Co.,  4  De 
Gex  &  Sma.,  75.  The  construction  of  the  road  pending  the 
appeal  was  a  bold  and  dangerous  risk  in  disregard  of  judicial 
authority.  The  railroad  company  is  the  creature  of  the  law, 
and  must  be  taught,  if  need  be,  that  the  law  is  stronger  than 
its  creature ;  and  that  the  construction  of  a  road  in  violation 
of  the  law  and  its  duty  does  not  place  it  beyond  the  power 
of  the  Courts  to  enforce  its  good  faith  and  obedience  to  the 
law  in  the  performance  of  its  contracts. 

By  the  Court. —  The  order  dissolving  the  injunction  is  re- 
versed, and  the  cause  remanded  to  the  Court  below  for 
further  proceedings  according  to  law. 

T/ie  People  vs.  Butcher,  4  Am,  Ry,  R.,  103  ;  Lawson  vs.  Milwaukee  dt 
Northern  IL  R.,  7  lb.,  270.  As  to  the  effect  of  representations  made  at 
the  time  of  obtaining  subscriptions  ;  see  cases  in  note  to  Ridgefield  <fc  Neva 
York  E.  R.  vs.  Brush,  11  Am.  Ky.  R.,  46. 
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CLAXTON'S  ADMINISTRATOR  m.  LEXINGTON 
AND  BIG  SANDY  R.  R.  CO.— EASTERN 
DIVISION. 

13  Busli,  63G. 

Court  of  Appeals  of  Kentucky  J  January  Term,  1878. 

The  allegation  of  wilful  neglect,  in  an  action  against  a  railroad  com- 
pany, under  sections  1  and  3,  chapter  57,  General  Statutes,  includes  all 
inferior  degrees  of  negligence;  and 

If  the  complainant  fails  to  establish  his  right  to  punitive  damages  by  prov- 
ing wilful  neglect,  he  may,  nevertheless,  upon  proof  of  culpable  neglect, 
recover  compensatory  damages,  if  the  defendant  be  the  proprietor  of  a 
railroad,  and  the  deceased  was  not  at  the  time  of  the  injury  in  his  or  its 
employ. 

When  a  company  is  both  a  railroad  and  a  mining  company  it  can  not  be 
compelled  to  answer  as  the  proprietor  of  a  railroad,  under  section  1, 
chapter  57,  General  Statutes,  for  the  injury  caused  by  negligence  in' 
its  mining  operations. 

But  the  company,  as  a  mining  company,  may  be  liable,  under  section  3 
of  said  chapter  57,  for  punitive  damages,  for  the  loss  or  destruction  of 
life  by  the  wilful  neglect  of  the  company,  its  agents  or  servants,  in 
the  management  of  a  tramway,  etc.,  attached  to  its  coal-mines. 

Using  inferior  machinery,  and  failing  to  use  reasonable  precautions  to 
provide  against  accidents,  might  authorize  the  jury  to  find  against  the 
company  as  for  wilful  neglect. 

Whether  the  negligence  was  wilful  or  not,  was  a  question  for  the  jury 
to  determine  under  the  proof  in  this  case.  See  in  opinion  a  statement 
of  the  facts  in  relation  to  the  killing  of  a  child  six  years  of  age,  on  the 
proof  of  which  in  this  action  by  his  personal  representative,  the  Court 
below  erroneously  instructed  the  jury  peremptorily  to  find  for  the  de- 
fendant. 

To  make  out  a  case  of  wilful  negligence  under  the  statute,  it  must  be 
shown  that  the  conduct  of  the  party  in  fault  w^as  such  as  to  evidence 
reckless  indifierence  to  the  safety  of  the  public  or  an  intentional  fail- 
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uro  to  perform  -a  plain  and  manifest  duty,  in  the  performance  of 
which  the  public  or  the  party  injured  has  an  interest. 
There  must  be  such  conduct  as  implies  actual  malice,  or  anti-social  reck- 
lessness. 

When  willful  negligence  is  established,  the  guilty  party  must  answer  in 
damages,  no  matter  how  negligently  the  person  killed  may  have  acted. 
Contribalory  negligence  is  not  a  question  in  the  case  when  wilful  negligence 
is  established. 

Evidence  of  experts  held  admissible  as  to  the  quality  and  strength  of  iron  out 
of  which  a  broken  hook  was  made,  the  breaking  of  which  caused  the 
accident  ;  and  also  as  to  the  safety  of  two  inclines  used  in  mining  opera- 
tions, to  show  that  the  one  at  which  the  accident  occurred  was  inferior 
in  plan,  construction,  and  arrangement. 

li.  F.  Pritchard^  for  appellant, 

Hampton  i&  Hagar  and  T,  L.  Moore ^  for  appellee. 

Chief  J ustice  Lindsay  delivered  the  opinion  of  the  Court. 

The  Lexington  &  Big  Sandv  Kailroad  Company  (Eastern 
Division),  in  addition  to  its  corporate  riglit  to  construct  and 
operate  a  line  of  railway,  has  special  authority  to  hold  and 
own  real  estate,  and  to  mine  coal  and  other  minerals,  and 
to  transport  the  products  of  its  mines  over  branch  I'oads, 
switches,  inclines,  and  connections  to  its  main  line  for  ship- 
ment. Pursuant  to  this  special  authority  the  company 
opened,  and  has  for  some  years  been  working  a  coal-mine  at 
Kilgore's,  in  Boyd  County.  The  entrance  to  this  mine  is 
two  hundred  and  sixty-eight  feet  from  the  line  of  railway, 
and  is  connected  with  it  by  an  inclined  tramway  of  two 
tracks.  Tlie  incline  is  one  hundred  and  sixty-four  feet  in 
length,  and  the  descent  is  at  the  rate  of  thirty-five  feet  in 
one  hundred.  There  is  a  stretch  of  level  track  at  the  lower 
end  of  the  tramway  ninety-four  feet  in  length.  The  elevation 
at  the  lower  terminus  is  twenty-three  feet  above  the  bed  of 
the  main  line  of  railway.  Directly  opposite  the  lower  term- 
inus, and  sixty  feet  distant,  there  stands  a  small  tenement- 
house,  the  property  of  the  company,  which,  at  the  time  of 
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tlie  injury  herein  complained  of,  was  occupied  as  a  residence 
by  one  Robert  Claxton  and  family.  Claxton  was  an  em- 
ployee of  the  compan}',  and  occu])ied  this  house  as  its  tenant. 

In  the  year  1875  a  car  loaded  with  coal  became  detached 
from  its  fastenings  (by  the  breaking  of  an  iron  hook)  when 
on  the  incline,  and  but  a  few  feet  from  the  entrance  to  the 
mine.  It  ran  down  the  incline,  and  along  the  tramway  to 
its  lower  terminus,  and  was  precipitated  over  the  twenty- 
liree-feet  "  2^yv>,"  and  then  ran  against  the  house  of  Claxton 
and  killed  instantaneously  his  wife  and  one  of  his  children, 
who  were  at  the  time  in  the  doorway  fronting  the  railroad. 
The  appellant  was  appointed  the  administrator  of  the  de- 
ceased child,  a  boy  six  years  of  age.  He  instituted  this 
action  against  the  company  to  recover  damages  under  the 
provisions  of  sections  1  and  3,  chapter  57,  General  Statutes. 
He  avers  that  his  intestate  was  killed  by  appellee  while  pur- 
suing its  business  as  proprietor  of  a  railroad,  and  that  the 
death  was  the  direct  result  of  the  willful  neglect  of  its  ser- 
vants and  agents. 

An  issue  on  the  question  of  negligence  was  formed  by  the 
pleadings,  and  after  the  evidence  offered  by  the  appellant 
had  been  heard,  the  Court  below  instructed  the  jury  to  find 
for  the  company.  The  propriety  of  that  ruling  is  now  before 
this  Court  for  i-e vision. 

In  Case's  adm'r  vs.  the  Railroad  Co.  (9  Bush,  728),  in  the 
construction  of  sections  1  and  3  of  the  act  of  March  10, 
1854,  which  were  substantially  the  same  with  sections  1  and 
3,  chapter  57,  General  Statutes,  it  was  held  that  the  allega- 
tion of  wilful  neglect,  in  an  action  of  this  character,  includes 
all  inferior  degrees  of  negligence ;  and  that  if  the  complain- 
ant fails  to  establish  his  right  to  punitive  damages  by  prov- 
ing willful  neglect,  he  may,  nevertheless,  upon  proof  of  cul- 
pable neglect,  recover  compensatory  damages,  if  the  defend- 
ant be  the  proprietor  of  a  railroad,  and  the  deceased  was  not 
at  the  time  of  the  injury  in  his  or  its  employ.  But  we  are 
satisfied  the  1st  section  does  not  apply  to  the  facts  of  this 
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case.  It  is  true  the  appellee  is  the  proprietor  of  a  railroad, 
and  it  is  also  true  that  the  deceased  was  not  in  its  employ  at 
the  time  he  was  killed.  But  the  proof  shows  that  the  work 
being  carried  on  by  the  appellee,  at  the  time  and  place  the 
accident  or  killing  occurred,  was  not  in  its  nature  or  char- 
acter incident  to  or  part  of  the  regular  and  usual  business 
of  the  proprietor  of  a  railroad. 

Tlie  Legislature  has  seen  proper  to  invest  this  company 
with  a  two-fold  character.  For  the  purpose  of  constructing 
and  operating  a  line  of  railway,  it  is  a  railroad  company  ; 
but  for  the  purpose  of  mining,  and  of  delivering  the  products 
of  its  mines  on  the  line  of  the  railway  for  shipment,  it  is  a 
mining  company ;  and  the  tramway  and  cars  in  use  at  the  time 
the  alleged  negligent  killing  was  done,  are  the  usual  and  ne- 
cessary attachments  to  mining  operations,  and  were  in  no 
sense  incidents  to  the  railroad  owned  by  the  appellee.  The 
agents  and  servants  in  charge  of  the  tramway  were  engaged  in 
mining  operations  ;  and  not  in  managing,  controlling,  or 
operating  the  company's  railway.  It  follows,  therefore,  that 
while  the  appellant  is  able  to  bring  his  case  within  the  letter 
of  the  section  in  question,  it  is  evidently  a  case  not  contem- 
])lated  by  its  provisions.  There  is  no  more  reason  why  the 
appellee  should  be  compelled  to  answer,  as  the  proprietor  of 
a  railroad,  for  an  injury  caused  by  the  negligent  manage- 
ment of  a  tramway  attached  to  its  mines,  than  that  it  should 
be  required  to  answer  for  the  death  of  a  party,  resulting  from 
the  negligence  of  its  agents  or  servants  while  engaged  in 
prospecting  for  coal,  iron,  or  other  minerals  on  some  of  its 
lands  wholly  disconnected  from  and  not  even  bordering  on 
its  line  of  railway. 

But  the  third  section  of  the  act  does  not  confine  the  rieht 
of  recovery  to  cases  in  which  the  death  results  from  the 
negligence  of  the  servants  or  agents  of  proprietors  of  rail- 
roads. It  provides,  that  if  the  life  be  lost  or  destroyed  by 
the  wilful  neglect  of  another  person  or  persons,  company,  or 
companies,  corporation  or  corporations,  their  agents  or  ser- 
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vants,  the  widow,  lieir,  or  personal  representative  of  the 
deceased  shall  have  the  right  to  sue  and  recover  punitive 
damages  for  the  loss  or  destruction  of  the  life  aforesaid. 

This  branch  of  the  case  presents  two  questions:  Wliether 
from  tiie  evidence,  treating  it  all  as  true,  and  giving  the 
appelhmt  the  benefit  of  every  inference  which  can  be  fairly 
drawn  from  the  circumstances  in  proof,  the  jury  could 
reasonably  have  found  that  the  agents  or  servants  of  the 
company  were  guilty  of  wilful  neglect?  and  if  so  whether 
it  can  escape  liability  under  the  statute,  on  the  ground  that 
the  deceased  was  guilty  of  contributory  negligence  'i 

The  fixtures  and  attachments  of  the  tramway  in  use  by 
the  company  were  not  of  the  most  modern  and  approved 
character.  The  wire  rope  intended  to  control  the  movements 
of  the  car,  which  broke  loose  at  the  time  of  the  killing,  was 
coiled  on  a  drum  that  ought  to  have  been  and  was  not  placed 
in  or  opposite  to  the  center  of  the  track.  The  consequence 
of  this  defective  arrangement  was  tliat  the  wire  did  not  un- 
coil in  a  direct  line,  and  that  the  strain  on  the  iron  hook  by 
which  it  was  fastened  to  the  car  was  much  increased,  and  the 
hook  thereby  rendered  more  liable  to  be  broken.  There 
were  no  tlanges  or  "  elects  "  on  the  rim  of  the  drum  to  pre- 
vent the  wire  rope  from  falling  over  its  edge. 

We  are  not  prepared  to  say  that,  considering  all  these 
facts,  the  jury  might  not,  with  some  show  of  reason,  have 
conchided  that  the  rope  did  fall  over  the  edge  of  the  drum, 
and  that  the  iron  hook  was  broken  by  the  sudden  strain  or 
jerk  resulting  from  the  check  thus  given  to  the  speed  of  the 
rapidly  descending  car.  Under  ordinary  circumstances  the 
proof  in  question  would  establish  nothing  more  than  simple 
neo-lect  by  the  company  to  use  proper  precautions  to  guard 
against  injuries  to  persons  who  might  be  casually  exposed 
to  possible  danger,  and  would  fail  to  establish  the  degree  of 
culpability  mentioned  in  the  statute.  But  it  was  further  in 
proof  that  the  company  had  made  no  provision  whatever  to 
arrest  the  progress  of  a  car. that  might  become  detached  from 
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the  wire  ropes  intended  to  control  its  movements,  and  that 
it  was  not  only  possible  but  usual  to  provide  against  such 
accidents  hy  the  erection,  at  the  lower  terminus  of  an  in- 
clined tramway,  of  what  is  known  as  a  "  buffer."  One  wit- 
ness, a  civil  engineer,  tcstiiies  that  by  means  of  a  "  buffer" 
a  locomotive  running  at  the  rate  of  ten  miles  per  hour  may 
be  stopped  without  trouble  or  difficulty. 

The  jury  might  therefore  hav^e  found  that  the  company, 
with  full  knowledge  of  all  these  facts,  persisted  in  the  use 
of  inferior  machinery,  and  failed  to  have  that  properly  ar- 
ranged, and  failed  also  to  use  reasonable  precautions  to 
provide  against  danger  to  the  public,  and  especially  to  the 
inuuites  of  the  house  leased  by  them  to  Claxton.  The 
officers  and  agents  of  the  company  could  not  have  been  un- 
aware of  the  danger  to  which  the  inmates  of  that  house  were 
constantly  exposed ;  and  yet  the  house  was  leased  by  the 
company  to  Claxton  for  the  purpose  of  making  profit  out  of 
the  leasing,  and  the  company  still  failed  to  use  the  usual  and 
ordinary  precautions  to  protect  the  inmates  against  a  mis- 
adventure which  might  happen  at  any  time.  Under  such  a 
state  of  proof  it  was  for  the  jury,  and  not  for  the  Court,  to 
determine  whether  the  company's  negligence  was  wilful. 
(7  Bush,  235.)  If  it  was  wilful  in  the  statutory  sense,  then 
no  negligence  on  the  part  of  the  deceased  will  operate  to 
relieve  the  wrong-doer  from  civil  responsibility.  To  nuiko 
out  a  case  under  the  statute,  it  must  be  shown  that  the  con- 
duct of  the  party  in  fault  was  such  as  to  evidence  reckless 
indifference  to  the  safety  of  the  public,  or  an  intentional 
failure  to  perform  a  plain  and  manifest  duty,  in  the  perform- 
ance of  which  the  public  or  the  party  injured  had  an  in- 
terest. 

There  must  be  such  conduct  as  implies  actual  malice,  or 
anti-sofial  recklessness.  (2  Duv.  557:  10  I>us1j,  CG7  and 
2G3;  U  Bush,  532.) 

And  when  this  grade  of  negligence  is  established,  the 
guilty  party  must  answer  in  damages,  no  matter  how  ne<;- 
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ligcntly  the  person  killed  may  have  acted.  This  rule  was 
distinctly  announced  in  the  case  of  Mahoney's  adrn'x  (7 
Bush,  235),  on  the  authority  of  several  preceding  cases?  It 
was  followed  in  the  case  of  Digby  vs.  Kenton  Iron  Co.  (8 
Bush,  167),  and  recognized  in  the  still  later  case  of  Jacobs' 
adm'r,  (10  Bush,  272.) 

This  conclusion  obviates  the  necessity  for  inquiring  how 
far  the  negligence  of  a  parent  may  be  imputed  to  a  child  six 
years  of  age,  in  an  action  prosecuted  by  the  child  or  its  per- 
sonal representative,  to  recover  for  a  personal  injury  result- 
ing from  the  negligence  of  the  parties  sued. 

We  are  of  opinion  the  Court  erred  in  taking  the  case  from 
the  jury,  by  the  peremptory  instruction  to  lind  for  the  ap- 
pellee. 

The  Court  below  erred  in  refusing  to  permit  the  witnesses 
Daviess,  Forbes,  and  Dillon,  to  answer  questions  touching 
the  quality  and  strength  of  iron  out  of  which  the  broken 
hook  was  made.  These  witnesses  showed  themselves  to  be 
experts,  and  their  opinions  were  admissible  as  evidence.  It 
also  erred  in  refusing  to  permit  Daviess  and  Forbes  to  state 
their  opinions  as  to  the  comparative  safety  of  the  inclines  in 
use  by  the  company,  at  the  time  the  deceased  was  killed.  They 
were  experts  on  this  subject,  and  their  evidence  would  have 
tended  to  show  that  the  incline  in  use  at  Kilgore's  was  in- 
ferior in  j^lan,  construction,  and  arrangement. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 
on  principles  consistent  with  this  opinion. 
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HEISTEY  EIPPE  vs.  CHICAGO,  DUBUQUE  &  MIN- 
NESOTA  EAILEOAD  COMPANY. 

23  Minnesota,  18. 

Swpreme  Court  of  Minnesota,  May  Term,  1876. 

Where  evidence  of  a  proceeding  in  a  cause  is  contained  in  a  return  on  file 
in  this  Court,  made  in  a  former  appeal  of  the  same  cause,  it  is  competent 
for  the  Court  to  refer  to  such  return  to  ascertain  the  character  of  such 
proceeding. 

In  condemnation  proceedings,  taken  under  the  general  railroad  act,  an 
appeal  from  an  award  of  damages,  made  by  commissioners  therein, 
only  brings  before  the  District  Court  the  propriety  of  the  amount  of 
such  award ,  where,  as  in  this  case,  the  petition  for  the  appointment  of 
commissioners  particularly  specifies  the  property  to  be  condemned, 
names  the  contesting  claimant  as  its  sole  owner,  and  a  trial  is  had,  and 
an  award  is  made,  by  them  upon  that  basis,  with  the  consent  of  both, 
parties. 

When  the  accuracy  of  a  plat  is  verified  by  a  witness  as  correctly  represent- 
ing the  relative  situation  and  location  of  certain  lots  with  reference  to 
other  property,  it  is  not  error  to  allow  such  witness,  on  his  examina- 
tion, to  use  the  plat  in  pointing  out  to  the  jury  such  lots,  their  situation 
and  location. 

An  owner  of  lots  abutting  on  the  Mississippi  river  possesses  the  riparian 
right  of  constructing  thereon  suitable  landings  and  wharves  for  the  con- 
venience of  commerce  and  navigation,  and  to  extend  such  construction 
out  into  the  river  to  the  point  of  navigability. 

In  view  of  the  issue  in  this  case,  certain  evidence  tending  to  show  the 
extent,  character,  and  duration  of  plaintiff's  possession  of  certain  lots, 
and  a  long-continued  acquiescence  therein  on  the  part  of  the  original 
patentee  and  intermediate  grantees,  held,  competent  upon  the  question 
whether,  in  fact,  they  abutted  on  the  river. 

Testimony  tending  to  show  that  a  warehouse,  erected  for  the  storage  and 
shipment  of  wheat,  etc.,  possessed  superior  facilities  over  other  struc- 
tures of  a  like  character  in  the  same  vicinity  for  transacting  such  busi- 
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ness  cheaply,  by  reason  of  the  manner  of  its  construction,  and  more 
favorable  location  with  reference  to  the  river,  is  competent  evidence 
upon  the  question  of  value. 
There  is  sufficient  competent  evidence  in  this  case  to  support  the  amount 
of  the  verdict,  and  to  preclude  any  interference  by  the  Appellate 
Court. 

The  defendant  instituted  proceedings  to  condemn,  for  the 
purposes  of  its  railway,  certain  lots  of  plaintifl:  on  the  Mis- 
sissippi river,  on  one  of  which  was  a  wheat-Avarehoiise.  The 
plaintiff  appealed  from  the  award  of  the  Commissioners  to  the 
District  Court  for  Houston  county,  where  a  trial  was  had 
before  Page,  J.,  and  a  verdict  rendered  for  an  amount  larger 
than  that  awarded  by  the  Commissioners.  A  new  trial  was 
refused,  and  the  defendant  appealed. 

S.  P.  Adams,  William  II.  Harries  and  C.  H,  B err i/,  for 
appellant. 

Thomas  Wilson,  for  respondent. 

Cornell,  J.  None  of  the  proceedings  herein,  prior  to 
the  report  of  the  Commissioners,  are  contained  in  the  return 
and  paper-book  now  before  us ;  but,  as  this  case  has  hereto- 
fore been  before  this  Court  on  an  appeal  from  an  order 
dismissing  the  petition  and  subsequent  proceedings,  it  is 
competent  and  proper  to  refer  to  the  return  then  made,  and 
now  on  file,  for  the  purpose  of  ascertaining  the  character 
of  the  petition  and  order  which  constitute  the  foundation  of 
these  proceedings.  By  such  reference  it  is  ascertained  that 
the  company,  claiming  to  be  a  railroad  corporation  organized 
under  the  general  laws  of  the  State,  with  po\ver  and  author- 
ity to  construct  a  railroad  over  a  certain  line  or  route  therein 
specified,  and  desiring  to  acquire  the  title  to  certain  lands, 
etc.,  which  it  deemed  necessary  to  take  and  appropriate  for 
the  purposes  of  its  enterprise,  sought  the  appointment  of 
commissioners  to  ascertain  and  appraise  the  amount  of  dam- 
ages occasioned  thereby  to  the  owners,  respectively.  It  is 
stated  in  the  petition,  {7iier  alia,  that  "  the  land,  property, 
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and  real  estate  which  it  will  be  necessary  to  take,  appropriate, 
and  use  for  tlie  purposes  of  said  enterprise,  together  with 
the  names  of  tlie  owners  of  said  property,  so  far  as  the  same 
are  known,"  are  as  follows,  namely,  "a  strip  of  land,  100 
feet  wide,  of  each  "  of  certain  therein  described  government 
subdivisions,  and  also  certain  village  lots,  described  as  "  lots 
in  the  village  of  Brownsville,  Minnesota,  numbered  140,  141, 
142,  and  143,"  of  which  last-numbered  lots  Henry  Rippe  is 
named  as  the  owner. 

The  order  appointing  the  commissioners  was  based  upon 
the  petition,  and  follows  it.  It  appears  from  their  report 
that  they  examined  the  line  of  the  road  as  laid  across  these 
lots,  heard  the  respective  parties  claiming  an  interest  in  the 
matter,  etc.,  and  awarded  a  certain  amount  of  damages  for 
each  of  said  lots  to  said  Rippe,  as  such  owner.  In  other 
words,  Rippe  was  regarded  and  treated,  in  the  controversy 
Lef'jre  them,  as  the  sole  claimant  and  owner  of  the  lots,  no 
other  party  appearing  to  claim  any  interest,  lien  or  estate 
therein ;  and  the  damages  awarded  were  in  respect,  to  the 
Entire  estate  and  interest  which  the  company,  under  its  pro- 
ceedings, had  the  right  to  acquire  in  and  to  said  lots,  and 
for  all  injuries  sustained  by  the  absolute  owner  of  such 
estate  by  reason  of  such  taking  and  approj^riatiou.  From 
the  award  thus  made,  Rippe,  as  absolute  owner,  appealed  to 
the  District  Court,  on  the  ground  of  its  insufficiency  in 
amount.  It  nowhere  appears,  in  any  of  the  proceedings,  that 
he  ever  occupied  any  other  or  different  relation  thereto  than 
the  one  which  the  company  gave  him  in  its  petition — that 
of  absolute  owner  in  fee  of  the  entire  premises — and  it  must 
be  assumed  that  his  appeal  was  brought  and  prosecuted  in 
that  character. 

On  the  trial  of  the  appeal  the  evidence  established  the 
iincontroverted  fact  that,  at  the  commencement  of  these 
p/oceedings,  Rippe  was,  and  for  a  long  time  prior  thereto, 
had  been,  in  the  actual  and  nndisturbed  possession  and 
occupancy  of  the  lots,  claiming  to  be  their  sole  owner  in  fee, 
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and  it  did  not  appear  that  any  one  was  claiming  any  adverse 
estate  or  interest  whatever  therein.  It  was,  however,  objected 
by  the  company,  during  the  trial,  that,  in  order  to  enable 
the  plaintiff  to  introduce  evidence  tending  to  show  the  value 
of  said  premises,  it  was  necessary  for  him  to  show  title 
thereto  other  than  that  evidenced  by  possession  ;  which  was 
overruled  by  the  Court.  Defendant  also  introduced  in  evi- 
dence a  patent  from  the  United  States  to  one  McPhail 
showing  title  in  fee  in  said  premises  in  himself;  and  plaintiff, 
in  reply,  introduced  record  evidence  of  several  intermediate 
conveyances  from  McPhail  to  Kippe,  whereby,  it  is  claimed, 
lie  became  invested  witli  the  fee  of  said  premises,  and  sev- 
eral questions  were  raised  and  decided  in  regard  to  the  ad- 
missibility of  such  record  evidence.  Upon  the  issue  thus 
made  by  the  evidence  the  jury  found  the  title  in  fee  to  said 
premises  to  be  in  the  plaintiff,  and  the  question  is  now  raised 
in  this  Court  as  to  the  correctness  of  the  various  rulings  of 
the  Court  below  in  connection  with  this  Subject. 

In  this  same  case  (20  Minn.  187)  this  Court,  in  speak- 
ing of  the  appeal  to  the  District  Court,  say :  "  The  appeal 
brought  before  the  Court  only  the  question  of  the  propriety 
of  tlie  amount  of  damages  awarded.  The  whole  scope  of 
tile  appeal  was  to  secure  a  re-trial  of  the  matter  submitted 
to  and  passed  upon  by  the  Commissioners,"  citing  Turner 
V.  II'Aleran,  11  Minn.  253,  and  ScJierineely  v.  Stillwater 
SL  Paul  R.  Co.,  16  Minn.  506.  In  the  case  of  Knaiuft  v.  SL 
Paul,  Stillwater  Taylor^ s  P'dlls  R.  Co,,  similar  to  the  pre- 
sent in  respect  to  the  petition,  Avhich  was  decided  at  the  April 
term,  1875,  but  is  not  yet  reported, (since  reported,  22  Minn., 
173)  tlie  point  was  distinctly  presented  whether  any  evidence 
of  title  on  the  part  of  the  claimant  to  the  property  taken 
by  the  company,  and  which  was  the  subject-matter  of  the 
award  appealed  from,  w^as  necessary  on  hjs  part,  on  the 
trial  of  the  appeal,  and  the  Court  lield  that  it  was  not. 
So,  in  the  case  of  Trogden  v.  Wiiiona  c§  St.  Peter  R.  Co., 
recently  decided,  (22  Minn.,  198)  it  was  held  that,  in  pro- 
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ceedings  of  this  character,  the  sole  matter  to  be  submitted 
to  and  passed  upon  by  the  jury  is  that*  which  was  considered 
and  determined  by  the  Commissioners  in  making  their 
award. 

These  cases  are  decisive  of  the  present,  so  far  as  the  ques- 
tion now  under  consideration  is  concerned.  The  company 
had  asked  for  the  condemnation  of  certain  lots  upon  which 
they  had  located  their  road,  and  which,  they  alleged,  be- 
longed to  Kippe,  There  was  no  controversy  before  the 
Co nnnissi oners  as  to  the  ownership,  nor  as  to  the  character 
and  extent  of  Rippe's  interest.  The  award  was  made  in 
reference  to  the  entire  estate  in  fee  in  the  lots,  and  not  iii 
respect  to  any  less  estate,  nor  to  any  undivided  or  other 
interest  therein.  The  matter  for  re-trial,  therefore,  before 
the  jury,  was  the  propriety  of  the  amount  of  such  award  in 
respect  to  such  estate  in  fee,  as  an  entirety  and  unencum- 
bered. The  submission  to  the  jury  of  any  other  question 
would  not  have  been  the  one  which  was  submitted  to  and 
passed  upon  by  the  Commissioners.  The  company,  in  our 
judgment,  was  estopped  from  denying  before  the  jury  that 
the  plaintiff  had  any  title  or  estate  in  the  premises,  or  from 
asserting  that  he  had  any  other  or  different  estate  or  interest 
than  that  attributed  to  him  in  the  proceedings,  and  in  res- 
pect to  which  the  Commissioners  had  awarded  damages. 
Hence,  the  issue  raised  by  the  evidence  and  submitted  to 
the  jury  upon  this  question  was  irrelevant.  As  their  verdict, 
however,  was  in  favor  of  plaintiff,  no  prejudice  resulted. 
In  view  of  these  considerations  it  becomes  unnecessary  to  ex- 
amine the  rulings  of  the  Court  upon  the  record  evidence 
oft'ercd  and  introduced  on  the  part  of  plaintiff  in  support  of 
his  title,  or  upon  that  offered  by  the  defendant  to  controvert 
the  same.  Jt  also  follows  that  no  error  can  be  predicated 
upon  the  ruling  of  the  Court,  that  possession  of  the  lots  in 
question  by  plaintiff  was  jt^n^a  y'acze  evidence  of  title  in 
fee,  and  sufficient,  on  his  part. 

It  is  objected  as  error  that  the  plaintiff,  on  his  exaKiination 
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as  a  witness  in  his  own  behalf,  was  permitted  the  use  of  a 
certain  plat  of  the  town  of  Brownsville,  to  aid  him  in 
identifying  the  premises,  but  for  no  other  purpose.  So  far 
as  the  witness,  from  his  own  knowledge  of  the  premises  and 
their  surroundings,  was  able  to  verify  the  accuracy  ot  such 
plat  as  being  a  correct  representation  of  the  situation  of  the 
lots  in  controversy,  in  reference  to  each  other,  to  the  river, 
to  contiguous  streets,  and  other  lots  m  Brownsville,  and 
was  allowed  from  such  knowledge  to  point  out  to  the  jury, 
therefrom,  such  their  relative  situation,  there  was  no  error; 
but  the  witness  seems  to  have  been  allowed,  without  any 
specific  objection,  to  testify  as  to  the  size  of  the  lots  as  they 
appeared  from  the  map.  This,  of  course,  was  inadmissible, 
and,  under  proper  objection,  would  have  been  error:  but,  as 
the  same  facts  shown  by  the  plat  were  abundantly  established 
by  other  competent  evidence,  it  could  have  worked  no  pre- 
judice, and  furnishes  no  ground  for  a  re-trial. 

Conceding  that  these  lots  abutted  on  the  Mississippi  i-iver, 
a  legally-declared  public  highway,  there  can  be  no  question 
but  that  their  owner  possessed  the  riparian  right  of  con- 
structing thereon  suitable  landings  and  wharves  for  the  con- 
venience of  commerce  and  navigation,  {Dutton  v.  Strong^  1 
Bkick,  23;  Railroad  Co.  v.  Scliurmeir,  7  Wall.  272,)  and  to 
extend  such  constructions  out  into  tlie  river  to  the  point  of 
navigability.  Dutton  v.  Strong.  1  Black,  23.  Whether 
these  lots  were,  in  fact,  so  bounded  on  the  river  was  a  ques- 
tion of  fact  for  the  jury,  upon  the  whole  evidence,  under 
proper  instructions  by  the  Court.  The  testimony  introduced, 
tending  to  show  how  they  had  always  been  used,  and  the 
extent,  character,  and  duration  of  plaintiff's  possession  witli- 
out  question,  and  with  the  full  knowledge  and  acquiescence 
of  the  patentee  from  the  Government,  and  the  intermediate 
grantees,  was  competent  evidence  bearing  upon  tin's  point, 
proper  to  l)e  submitted  to  the  jury,  under  suitable  instruc- 
tions, which  it  must  be  presumed  were  given  in  this  case. 
^   That  the  value  of  a  warehouse  in  any  given  locality 
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depends  somewliat  upon  its  facilities  for  accomodating  and 
^doing  cheaply  the  business  required  of  such  a  structure  at 
such  a  place,  as  compared  with  other  buildings  of  like  char- 
acter in  that  vicinity,  is  too  apparent  for  argument.  The 
testimony  tending  to  show  that  wheat  could  be  handled  at 
less  expense  in  plaintiff's  warehouse  in  that  place,  by  reason 
of  the  manner  of  its  construction  and  its  more  favorable 
locaWon  in  reference  to  the  river,  was  unobjectionable. 

There  is  sufficient  competent  evidence  as  to  tlie  value  of 
the  property  in  question  upon  which  to  support  the  verdict 
of  the  jury  as  to  the  amount  of  damages,  and  to  exclude 
any  inference  by  the  Appellate  Court  that  it  was  the  resnlt 
of  passion  or  prejudice.  Nor  is  the  amonnt  of  the  verdict 
such  as  to  raise  any  presumption  that  the  jury  was  unduly 
influenced  by  any  statements  or  expressions  of  opinion,  by 
counsel,  as  to  the  value  of  certain  testimony,  or  concerning 
the  merits  of  the  case,  or  by  any  peculiarity  in  his  manner 
while  addressing  the  jury  in  summing  up  the  case. 

Judgment  affirmed, 

Brisbine  v.  i6t.  Paul  &  Sioux  City  11.  R.  infra  page  ,  aud  cases  in  note 
on  page 


JESSE  M.  HODGMAN  vs.  ST.  PAUL  &  CHICAGO 
KAILWAY  COMPANY,  Impleaded,  etc. 

23  Minnesota,  151. 

Supreme  Court  of  Minnesota ^  Octoher  Terni^  1876. 

In  May,  1869,  the  City  of  Red  Wing,  under  legislative  authority  for 
that  purpose,  duly  entered  into  an  agreement  with  the  defendant  com- 
pany, for  the  issue  of  a  certain  amount  of  bonds  to  aid  in  the  construc- 
tion of  defendant's  railway  between  St.  Paul  and  Winona,  one  of  the 
stipulations  of  which  required  the  company  '  fully  to  construct,  equip, 
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and  put  into  successful  operation  for  the  transit  of  freight  and  passen- 
gers, that  portion  of  its  railway  from  St.  Paul  to  Red  Wing."  (which 
crossed  the  Mississippi  River  at  Hastings),  "  on  or  before  the  1st  day  of 
January,  1871,"  as  a  condition  precedent  to  its  right  to  receive  any  of 
such  bonds.  Held,  that  this  did  not  require  the  company  to  construct 
a  bridge  at  Hastings,  but  to  provide  such  facilities  for  passing  the  river 
as,  at  the  time  of  making  the  contract,  were  usual  and  customary,  under 
like  circumstances,  in  railroad  transportation  across  said  stream,  and  as 
were  adequate  and  reasonably  convenient  in  reference  to  such  mode 
of  transit. 

Upon  an  issue  as  to  the  performance  of  such  stipulation,  testimony 
tending  to  show  that  all  heavy  freights  received  by  the  company,  for 
transportation  from  either  of  the  points  therein  named  to  the  other,  had 
invariably  been  carried  over  another  line  of  railway  under  its  control, 
instead  of  the  one  in  question,  was  competent  evidence  and  admis- 
sible. 

In  case  the  stipulation  was  substantially  performed  within  the  required 
time,  any  subsequent  misconduct  of  the  company  in  operating  the 
road  would  not  constitute  a  breach  of  the  agreement. 

Action  to  restrain  the  City  of  Eed  Wing,  one  of  the  de- 
fendants, from  issning  to  the  defendant  the  St.  Paul  & 
Chicago  Kailway  Company  its  municipal  bonds,  which,  to 
the  amount  of  $85,000,  the  city,  under  legislative  authority, 
had  contracted  to  issue  to  the  company,  on  condition  that  its 
railway  should  be  completed  and  put  into  successful  opera- 
tion between  St.  Paul  and  Winona,  or  some  other  point 
south  of  *Red  Wing  having  railway  connection  with  Mil- 
waukee and  Chicago,  on  or  before  January  1, 1871.  The 
principal  of  the  breaches  of  this  condition  alleged  in  the 
complaint  was  the  failure  of  the  company  to  bridge  the 
Mississippi  River,  between  St.  Paul  and  lied  Wing,  within 
the  period  limited  in  the  contract.  An  order  overruling 
the  railway  company's  demurrer  to  the  complaint  was 
affirmed,  on  appeal,  by  this  Court,  in  Hodgman  v.  Chicago 
c&  St.  Paul  Bailwmj  Co.,  20  Minn.  48.  The  company 
thereujwn  answered  the  complaint,  and  the  action  was  tried 
in  the  District  Court  for  Goodhue  County,  before  Crosbij., 
J.,  who  ordered  judgment  for  the  plaintiff,  perpetually  en- 
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joining  llie  issue  of  the  bonds.  A  new  trial  was  refused, 
and  the  railway  company  appealed. 

The  City  of  St.  Paul  being  situate  on  the  left  bank,  and 
the  cities  of  liastings,  Ked  Wing,  and  Winona  on  the  right 
bank  of  the  Mississippi,  a  bridge  across  that  river  is,  as  was 
found  by  the  Court,  indispensable  to  a  continuous  line  of 
railway  between  St.  Paul  and  those  cities,  the  most  feasible 
point  for  constructing  such  bridge  being  that  between  East 
Hastings  and  Hastings,  which  are  opposite  each  other  on  the 
river ;  and  where  the  company,  toward  the  close  of  the  year 
1871,  completed  abridge,  and  supplied  the  only  break  in  its 
continvious  line  of  railroad  between  St.  Paul  and  Winona. 
Before  the  erection  of  this  bridge,  the  gap  between  the  com- 
pany's tracks  on  the  opposite  banks  of  the  river  at  and  op- 
posite Hastings  was  3,524  feet.  This  gap  was  made  up  of 
the  river,  604  feet  in  width  at  the  ordinary  str.ge  of  water, 
and  bottom  lands,  2,920  feet  wide,  timbered,  and  subject  to 
overflow  in  extreme  high  water,  but  dry  for  ten  or  eleven 
months  in  the  year.  The  Court  found  that  this  break, 
while  it  existed,  caused  serious  inconvenience  to  passengers, 
and  delays  in  the  transportation  of  passengers  and  freight, 
and  increased  charges  therefor,  the  passage  of  the  river  be- 
ing effected  by  means  of  a  boat  in  the  season  of  navigation, 
and  open  wagons  and  sleighs  when  the  river  was  frozen ; 
and  that  the  break  prevented  the  transportatioii  of  any 
freight,  except  light  packages,  over  the  railway  between  St. 
Paul  and  Ked  "^ing,  all  heavy  freight  being  sent  between 
St.  Paul  and  Ked  Wing  over  other  railroads  operated  by  the 
lessor  of  the  St.  Paul  &  Chicago  Kail  way,  over  a  route 
sixty-two  miles  in  length,  the  distance  between  the  two 
places  by  the  latter  road  being  but  forty-two  miles. 

Bigelow,  F landrail  (&  Clark^  for  appellant. 

E.  T.  Wilder,  and  J*.  C*  McClure,  for  respondent. 

Cornell,  J.  By  an  Act  of  the  Legislature,  passed  March 
5,  1808,  entitled  ''An  act  to  authorize  the  City  of  Red 
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Wing  to  issue  bonds  to  aid  in  the  constniction  of  the  St. 
Paul  and  Cliicago  Raihva_y  througii  said  city,"  (Sp.  Laws, 
1868,  c.  14),  the  city  was  authorized,  by  its  council,  subject 
to  a  vote  of  the  people,  at  any  time  prior  to  the  lirst  day  of 
August,  1870,  to  *issue  its  bonds  to  the  extent  of  $100,000 
in  aid  of  such  enterprise,  and  to  enter  into  any  agreement 
with  said  company,  in  relation  to  the  terms,  time,  and  con- 
ditions of  such  issue,  as  might  be  agreed  upon.  On  Feb- 
ruary 8,  1809,  this  act  was  amended  by  removing  the  restric- 
tion as  to  the  time  when  such  authority  conferred  upon  the 
city  should  be  exercised,  empowering  it  to  issue  the  bonds 
"  to  aid  in  the  construction  of  the  St.  Paul  and  Ciiicago 
railway,"  with  this  proviso,  that  no  such  bonds  shall  be 
issued  until  so  much  of  said  railway  as  is  or  shall  be  located 
between  the  Oity  of  St.  Paul  and  said  City  of  Red  Wing 
shall  have  been  fully  constructed,  equipped,  and  put  into 
successful  operation  for  the  transit  of  passengers  and 
freight."  Sp.  Laws  1869,  e.  35.  By  the  amended  act  the 
authority  was  given  to  the  City  Council  to  enter  into  any 
agreement  with  any  company  having  the  right  to  construct 
such  railway,  in  relation  to  the  time,  terms,  and  conditions 
of  tlie  bonds,  and  the  issuance  thereof,  and  to  provide  for 
their  issue  by  an  ordinance  specifying  such  time,  terms,  and 
conditions,  provided,  among  other  things,  that  such  agree- 
ment an(f  ordinance  should  not  take  effect  or  be  in  force 
until  ratified  and  approved  by  the  qualified  voters  of  the 
city,  as  therein  provided.  • 

Under  this  authority  a  contract  was  duly  entered  into  be- 
tween the  city  and  the  defendant  company,  on  or  about 
May  8,  1869,  by  an  agreement  and  ordinance  duly  passed 
and  ratified  ;  the  stipulations,  terms,  and  conditions  of  which 
are,  so  far  as  material  to  this  case,  as  follows:  "It  is 
mutually  understood  by  and  between  the  parties  hereto  that 
no  portion  of  said  bonds  shall  be  is?ued  until  said  railroad 
shall  have  been  fully  constructed,  equipped,  and  put  into 
successful  operation  for  the  transit  of  freight  and  passen- 
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gers  from  the  City  of  St,  Paul,  in  the  State  of  Minnesota, 
to  the  City  of  Winona,  in  said  State,  or  to 'some  point  South 
of  lied  Wing  connecting  with  some  railway,  so  as  to  afford, 
in  conjunction  therewith  and  with  otlier  railways,  direct 
railway  transportation  with  Milwaukee  and  Chicago ;  and 
said  bonds,  when  so  issued,  shall  each  bear  date  subsequent 
to  the  completion,  as  above  expressed,  of  said  railway ;  and 
that  no  such  bonds  shall  be  issued  unless  said  railway  shall 
be  fully  constructed,  equipped,  and  put  into  successful 
operation  for  the  transit  of  freight  and  passengers  from  St. 
Paul  to  said  Ped  Wing,  on  or  before  the  first  day  of  Janu- 
ary, A.D.,  1871 ;  "  and  the  said  company  "  covenants  and 
agrees  to  construct,  equip,  and  put  into  successful  operation 
said  railway,  for  the  transit  of  freight  and  passengers  from 
the  City  of  St.  Paul  aforesaid  to  the  City  of  Winona,  in 
said  State,  or  to  some  point  south  of  Ped  Wing  coimecting 
with  some  railroad,  so  as  to  afford,  in  conjunction  there- 
with and  with  other  raih'oads,  direct  railroad  transportation 
with  Milwaukee  and  Chicago  ;  and  the  said  party  of  the 
second  part  (the  company)  further  agrees  to  fully  construct 
and  equip  the  said  railway,  and  put  the  same  into  successful 
operation  for  the  transit  of  freight  and  passengers  from  St. 
Paul  aforesaid  to  said  Ped  Wing,  on  or  before  the  first  day 
of  January,  A.  D.,  1871." 

The  ordinance,  in  terms,  provides  for  the  issuance  of  the 
bonds  of  the  city,  to  an  amount,  etc.,  therein  specified,  "  to 
aid  the  St.  Paul  and  Chicago  Railway  Company  in  the  con- 
struction of  its  railway  "  between  St.  Paul  and  the  point  or 
points  therein  stated,  and  contains  these  provisions  :  "  Pro- 
vided, that  no  such  bonds  shall  be  issued  until  said  railway 
shall  have  been  full}^  constructed,  equipi^ed,  and  put  into 
successful  operation  for  the  transit  of  freight  and  passen- 
gers from  the  City  of  St.  Paul,  in  the  State  of  Minnesota, 
to  the  City  ol  Winona,  in  said  State,  or  to  some  otlier  point 
south  of  Red  Wing  connecting  with  some  railroad,  so  as  to 
aliord,  in  conjunction  therewith  and  with  other  raih'oads, 
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direct  railway  transportation  with  Milwaukee  and  Chicago  ; 
and  said  bonds,  when  so  issued,  shall  bear  date  of  a  day 
subsequent  to  the  completion,  as  above  expressed,  of  said 
railway ;  and  ])rovided,  further,  that  no  such  bonds  shall  be 
issued  unless  said  railway  shall  be  fully  constructed,  equip- 
ped, and  put  into  successful  operation  for  tlie  transit  of 
freight  and  passengers  from  St.  Paul  to  said  Red  Wing,  on 
or  before  the  first  day  of  January,  A.  D.,  1871." 

The  lirst  question  of  controlling  importance  to  be  con- 
sidered in  this  case  is  whether,  in  the  construction  of  de- 
fendant's railway,  a  bridge  was  required  to  be  erected  across 
the  Mississippi  River,  by  the  terms  of  the  contract  between 
it  and  the  city,  as  embodied  in  the  written  agreement  and 
ordinance.  No  express  mention  is  made  of  any  bridge, 
either  in  the  agreement  or  ordinance  ;  and  if  its  construction 
is  required  by  the  contract,  it  is  because  it  is  a  necessary  and 
essential  part  of  the  railway  w^liich  the  company  undertook 
'*  fully  to  construct,  equip,  and  put  into  successful  operation 
for  the  transit  of  freight  and  passengers,"  and  without 
wliich  said  road  would  be  incomplete  and  insufficient  to 
answer  the  ends  for  wliich  it  was  authorized  to  be  built. 
Both  the  written  agreement  and  the  ordinance  refer  to  the 
specific  line  of  railway  which  the  company  had  undertaken 
to  construct,  under  and  in  pursuance  of  its  charter,  as  the 
one  to  which  aid  was  to  be  given,  and  which  was  to  be 
constructed  and  put  into  operation.  It  is  fair  to  assume 
that  the  kind  and  character  of  railway  which  the  parties 
had  in  contemplation  in  making  their  agreement  was  that 
which  the  company  had  undertaken  to  build,  under  and  in 
compliance  with  the  provisions  and  requirements  of  its 
charter.  This  line  of  road  had  its  origin  in  the  act  incor- 
porating the  Minnesota  &  Pacific  Railroad  Company,  passed 
May  22,  1857,  (Laws  1857,  ex.  sess.,  c.  1),  which  authorized 
that  company  "  to  locate,  construct,  and  operate  a  railroad, 
with  one  or  more  tracks,  from  Winona  up  the  valley  of  the 
Mississippi  River  to  St.  Paul,"  (§  25),  without  designating 
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any  particular  location  of  the  road  along  said  valley,  or  any 
place  for  crossing  said  river.  On  March  6, 1863,  a  grant  of 
swamp  lands  was  made  in  aid  of  the  enterprise,  lying  and 
being  within  the  limits  of  seven  miles  on  each  side  of  tlie 
line  of  said  branch  road  from  St.  Paul  to  Winona,  as  the 
same  shall  be  located  and  constructed,''' conditioned  upon 
the  construction  of  twenty  miles  in  three  years,  and  the 
residue  in  five  years  thereafter,  and  providing,  among  other 
i  things,  for  the  conveyance  of  the  lands  so  granted  in 
parcels,  upon  the  completion  of  each  and  every  twenty 
continuous  miles  of  road.  Sp.  Laws  1863,  c.  4.  In  the 
amendment  of  the  charter,  on  February  4,  1864,  (Sp.  Laws 
1864,  c,  3),  it  w^as  provided  (§  3)  that  the  company  then 
holding  the  franchises  pertaining  to  the  various  lines  of 
road  and  branches  therein  mentioned,  and  wliich  included 
the  one  in  question,  should  have  '*  the  right  to  construct  and 
maintain  suitable  bridges  over  any  stream  or  river  upon  the 
line  of  its  road  and  branches,  or  which  may  be  required  to 
connect  the  same  with  any  other  road  within  or  without  the 
State,  provided  suitable  draws  should  be  maintained  over 
all  navigable  streams,  so  as  not  to  materially  impede 
navigation.  By  the  Act  of  March  2, 1865,  (Sp.  Laws  1865, 
c.  6),  the  company  was  required  (§  1)  to  build  this  braiicli  by 
way  of,  and  through  Ilastings,  Eed  Wing,  Lake  (>ity, 
Wabasha,  and  Minneiska,  and  to  construct  and  put  in 
complete  running  order  twenty  consecutive  miles  between 
Winona  and  St.  Paul  in  two  years.  By  the  act  of  March  » 
4,  1868,  (Sp.  Laws  1868,  c.  11),  the  time  for  the  completion 
of  "  that  portion  of  the  railway  between  the  City  of  St. 
Paul  and  a  point  on  the  Mississippi  River,  in  the  County 
of  Washington,  opposite  the  City  of  Hastings,"  was 
extended  until  December  15,  1869,  and  the  company  was 
relieved  from  the  condition  theretofore  imposed  which 
required  the  completion  of  twenty  consecutive  miles  of  road 
prior  to  any  conveyance  of  lands,  and,  in  lieu  thereof,  it  was 
expressly  enacted  that  it  might  select  and  have  conveyed  to 


32        A  MERICA  N  RA IL  WA  Y  REPOR  TS. 


Jesse  M.  Hodgman  vs.  St.  Paul  &  Chicago  R.  R,  Co.,  Impleaded,  etc. 

it  the  qnota  of  lands  to  which,  under  the  then  existing  laws, 
it  would  be  entitled  upon  the  completion  of  the  first  twenty 
consecutive  miles  of  railway,  whenever,  within  the  time 
prescribed,  it  should  complete  the  road  from  St.  Paid  to 
said  point  on  the  Mississippi  River  opposite  Hastings,  and 
grade  the  same  from  Hastings  to  Red  Wing.  On  the  fol- 
lowing day  the  act  was  passed  authorizing  the  City  of  Red 
Wing  to  loan  its  credit  in  aid  of  this  enterprise,  and  of  the 
construction  of  the  railway  through  the  City  of  Red  Wing. 

It  is  obvious  that  the  aid  which  the  city  was  authorized 
to  give  was  to  secure  the  construction  of  the  identical  road 
contemplated  by  the  charter  of  the  company,  and  which  it 
was  required  to  build  in  order  to  comply  witli  its  provisions  : 
and,  inasmuch  as  no  particular  mode  of  effecting  a  crossing 
of  the  Mississippi  River  is  indicated  by  the  agreement  or 
ordinance,  it  must  be  presumed  that  it  was  intended  to  be 
such  as  the  company,  under  this  legislation,  was  at  liberty 
to  adopt,  in  view  of  the  character  of  the  enterprise  and  the 
objects  to  be  accomplished.  The  legislative  intention  in  au- 
thorizing the  location  and  construction  of  this  branch  road, 
its  connection  with  any  other  I'ailroad  or  branch,  either  in 
this  State  or  the  State  of  Wisconsin,  and  the  operation  of 
the  same  in  connection  therewith,  (see  original  charter,  §  T), 
was  to  secure  railroad  communieation  and  transportation 
with  the  eastei'n  markets,  in  the  usual  and  ordinary  manner 
in  which  such  communication  and  transportation  had  thereto- 
fore been  effected  between  localities  similarly  situated  and 
those  markets.  Did  the  Legislature,  in  thus  conferring 
upon  the  Minnesota  &  Pacific  Company,  in  1857,  the  power 
to  build  a  railroad  from  St.  Paul  to  Winona,  and  to  connect 
the  same  wnth  any  road  in  the  State  of  Wisconsin — to  ac- 
complish Avhich  would  necessarily  occasion  two  crossings  of 
the  Mississippi  River — contemplate  imposing  upon  the  com- 
pany the  obh'gation  of  bridging  that  stream  at  both  or  either 
of  such  crossings  ? 

The  answer  to  this  question,  it  seems  to  us,  must  be  in 
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the  negative.  The  Court  must  take  notice  of  the  fact  that 
this  river  is  a  navigable  stream,  subject  to  the  commercial 
power  of  Congress,  which  has  been  exerted  over  it  in 
various  ways  ever  since  the  foundation  of  the  National 
Gov^ernment;  that  the  right  to  free  and  unrestricted  naviga- 
tion, beyond  any  State  interference  or  control,  is  forever 
secured  to  all  the  citi-zens  of  the  United  States,  so  that  no 
company  can  derive  any  authority  from  any  State  to  erect 
or  place  across  or  over  it  any  bridge  or  structure,  at  any 
place  or  in  any  manner,  that  shall  materially  obstruct  its 
navigability  and  use  as  a  commercial  higliway  ;  and  it  makes 
no  difference  wdiether,  at  the  place  of  crossing,  both  banks 
of  the  river  be  wholly  within  the  limits  of  the  State,  or 
not.  State  of  Pennsylvania  v.  Wheeling  Bridge  Co.^  13 
How.  518,  564-5. 

When  the  original  charter  was  granted,  in  1857,  it  is  an 
historical  fact  that,  between  St.  Paul  and  the  mouth  of  the 
Misssissippi,  no  attempt  had  been  made  to  erect  a  bridge 
over  the  Mississippi  in  connection  with  any  railroad  enter- 
prise, save  at  Eock  Island  ;  and  the  right  to  maintain  ono 
there  w^as  disputed,  and 'only  settled,  after  years  of  litiga- 
tion by  the  passage,  in  July,  1868,  of  a  joint  resolution 
upon  the  subject  by  Congress,  causing  the  removal  of  the 
old  bridge,  and  the  erection  of  a  new  one  in  accordance 
with  the  provisions  of  that  act.  (15  U.  S,  Stat,  at  Large, 
258.)  Since  the  erection  of  the  first  Kock  Island  bridge, 
Congress,  in  the  exercise  of  its  powers  to  regulate  commerce 
among  the  several  States,  and  to  establish  post-roads,  has 
repeatedly  authorized  bridges  to  be  built  over  the  Mississippi, 
and  establish  them  as  post-routes ;  at  the  same  time  pre- 
scribing such  regulations  and  conditions,  in  regard  to  their 
construction,  use,  and  maintenance,  as  in  its  judgment 
would  effectually  guard  against  their  becoming  seriously 
obstructive  to  navigation.  The  right  thus  asserted  by  Con-., 
gress  has  never,  to  our  knowledge,  been  judicially  cjues^. 
lioned  although  its  power  in  this  respect  has  never  bcQij. 
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recognized  as  sufficient  to  nphold  a  structure  which,  from 
its  location  or  character,  must  necessarily  prove  a  serious 
injury  or  material  obstruction  to  the  nav^igability  of  the 
river.     It  is  not  claimed  that  any  Congressional  autliority 
has  ever  been  given  for  the  construction  of  any  bridge  at 
or  near  Hastings.    Under  these  circumstances,  and  in  view 
of  these  facts,  it  is  not  to  be  presumed  that  the  State,  in 
granting  the  right  to  build  the  road,  intended  to  impose  the 
obligation  of  building  a  bridge,  especially  in  the  absence  of 
anything  in  the  charter,  in  express  terms  or  by  necessary 
implication,  requiring  it.    The  general  authority  cotiferi-ed 
— to  build  all  necessary  bridges  over  any  streams — must  be 
construed  as  referring  to  such  only  as  were  under  its  exclu- 
sive jurisdiction  and  control,  and  not  to  the  Mississippi. 
The  practicability  of  constructing  a  bridge,  so  as  not  to 
obstruct  navigation,  necessarily  depended  somewhat  upon 
the  location  of  tlie  road  with  reference  to  the  place  of 
crossing  the  river,  its  grade  at  that  point,  the  height  and 
character  of  the  banks,  the  condition  of  the  current,  and  a 
variety  of  engineering  considerations  of  which  no  correct 
knowledge  could  be  had  till  after  actual  location.  Hastings 
was  first  definitely  fixed  as  a  point  on  the  line  of  the  road, 
by.  legislative  action,  in  1865.    Prior  to  this  the  location  of 
the  line  had  been  left  to  the  discretion  of  the  company, 
60  that  it  was  confined  to  the  valley  of  the  Mississippi.  It 
can  hardly  be  supposed  that  the  Legislature,  in  1857,  with- 
out any  knowledge  as  to  the  place  where  the  road  was  to 
cross  the  river,  and  in  ignorance  of  the  requisite  facts  upon 
which  depended  the  feasibility  of  building  a  bridge  at  such 
place  without  serious  injury  to  navigation,  intended  to 
compel  its  construction  as  a  part  of  the  road,  conceding 
that  it  had  the  unquestioned  power  so  to  do. 

By  the  act  of  March  2,  1865,  the  company  could  only 
acquire  title  to  its  quota  of  land  for  the  first  twenty  con- 
tinuous miles  of  completed  road  built  under  the  act  of 
March  6,  1863,  upon  the  performance  of  the  condition  of 
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constructing,  and  putting  in  complete  running  order,  twenty 
consecutive  miles  thereof.  Instead  of  commencins:  the  con- 
struction  at  some  point  where  twenty  consecutive  miles 
could  be  built  and  completed  witliout  the  intervention  of 
the  river,  it  began  at  St.  Paul,  and  built  to  a  point  on  the 
river  opposite  Hastings — a  less  distance  than  twenty  miles — 
and,  as  a  continuation  of  the  construction  on  the  opposite 
side  a  sufficient  distance  to  make  up  the  deficiency  might 
not  be  regarded  a  compliance  with  this  condition,  by  reason 
of  the  use  of  the  words  "  consecutive"  and  "continuous," 
the  Legislature  relieved  it  from  this  obligation,  on  March  4, 
1868,  and  the  company,  under  this  legislation,  received  its 
grant  of  land  without  any  controversy  in  regard  to  the  erec 
tion  of  a  bridge.  Such  was  the  condition  ot  the  legislation 
upon  this  subject  at  the  time  the  city  ot  Red  Wing  was 
authorized  to  loan  its  credit  in  aid  of  the  construction  • 
of  said  road,  and  when  it  made  its  contract  with  the  com- 
pany in  pursuance  of  this  authority. 

These  considerations  and  facts,  taken  in  connection  with 
the  uncontroverted  testimony  of  Mr  Rice — that,  prior  to 
the  charter  and  the  said  agreement,  no  bridge  had  ever  been 
constructed  across  the  Mississippi,  in  the  JSIorthwest,  by  any 
railroad  company,  and  that  railroad  connections  had  uni- 
formly been  established  across  said  stream  by  other  means — 
leave  no  reasonable  doubt  that  the  intention  of  the  Legisla- 
ture upon  the  subject  points  to  the  conclusion  that  a  rail- 
way, fully  constructed  in  the  usual  and  ordinary  manner  of 
other  railroads  under  like  circumstances,  with  the  same  or 
like  efficient  means  of  transit  foi  its  passengers  and  freight; 
across  said  river — regard  being  had  to  the  character,  ob- 
jects, and  requirements  of  the  enterprise — was  all  that  was 
contemplated  and  required  by  the  charter ;  and  that  it  was 
in  reference  to  the  construction  of  such  a  railroad  that  the 
agreement  and  ordinance  in  question  were  made,  seems 
equally  free  from  doubt.  The  act  enabling  the  city  to 
enter  into  the  agreement  was  to  aid  the  St.  Paul  &  Chicago 
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railway — in  other  words,  the  identical  road  contemplated  by 
the  charter  of  the  company.  The  ordinance  states  its  pur- 
pose to  be  to  aid  the  company  in  the  construction  of  its 
railway,  etc.  Nothing  is  said  in  any  of  the  stipulations  in- 
dicating, either  in  terms  or  by  any  fair  implication,  that  the 
road  which  the  company  was  undertaking  to  build  by  the 
agreement  was  any  other  or  different  than  the  one  which  it 
had  undertaken  to  construct  under  its  charter,  and  was 
required  to  complete  to  render  its  swamp-land  grant  avail- 
able. The  stipulation  that  no  bonds  should  issue  until 
said  railway  should  have  been  fully  constructed,  equipped, 
and  put  into  successful  operation  for  the  transit  of  freight 
and  passengers  from  St.  Paul  to  AVinona,  connecting  with 
some  railroad,  so  as  to  alford,  in  conjunction  therewith  and 
with  other  railroads,  direct  railway  transportation  with 
Milwaukee  and  Chicago,"'  indicates  an  eastern  outlet  by 
t  railroad  as  its  main  purpose,  and  sheds  light  upon  the  ques- 
tion as  to  the  construction  of  a  bridge  across  the  river.  No 
bridge  at  that  time  existed,  either  at  Winona  or  any  point 
in  this  State,  and,  for  aught  that  appears,  none  was  in  con- 
templation of  erection  within  the  time  limited  for  the  com- 
pany to  build  its  road,  nor  had  any  Congressional  authority 
been  obtained  for  that  purpose.  It  must,  therefore,  liave 
been  intended  by  the  parties  that  such  connection  was  to  be 
made,  and  direct  railway  transportation  secured,  in  some 
other  way  than  by  a  bridge — by  the  use  of  such  other  and 
usual  means  of  making  connection  and  transit  as  then  pre- 
vailed, under  similar  circumstances,  in  the  north-west.  If 
this  was  the  intention  in  respect  to  this  crossing,  it  must 
have  been  such  as  to  the  crossing  between  St.  Paul  and  Red 
Wing,  inasmuch  as  the  language  employed  m  reference  to 
the  latter  is  less  strong,  as  indicating  the  purpose  of  a 
bridge,  than  in  the  former,  which  not  only  requires  a  fully-' 
constructed  and  completed  railway,  but  such  a  connection 
with  some  line  of  road  opposite  AVinona  as  should  afford  di- 
rect railway  transportation  east.    If  direct  railway  transpor- 
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tation  could  be  effected  with  Milwaukee  and  Chicago  from 
the  west  side  of  the  Mississippi  river,  without  the  interven- 
tion of  a  bridge,  within  the  meaning  of  the  ordinance 
and  contract,  it  certainly  could  between  St  Paul  and  Eed 
Wing. 

It  may  be  urged  that  the  contract  and  ordinance  contem- 
plated the  construction  of  a  bridge  because,  as  is  found  by 
the  Court,  it  was  the  purpose  of  the  company  to  build  one 
at  this  point,  at  all  times  from  and  after  1863.  It  is  a  sutfi- 
cient  answer  to  this  that  it  does  not  appear  from  the  find- 
ings of  fact,  or  otherwise,  that,  at  the  time  of  entering  into 
this  contract  with  the  city,  or  at  any  time  prior  thereto,  the 
company  had  ever  contemplated  the  erection  of  a  bridge 
across  the  Mississippi,  except  as  an  ultimate  possibility 
dependent  upon  circumstances  not  likely  to  occur  for  several 
years  after  the  construction  of  the  road  to  Winona.  The 
uncontradicted  testimony  of  Mr.  Rice  is  that  "the  imme- 
diate construction  of  a  brid2:e  at  Hastiness  was  not  embraced 
in  the  plan  of  the  construction  of  the  road.  It  was  not  ex- 
pected to  be  built  for  several  years  after  the  construction 
to  Winona,"  and  its  construction  was  first  finally  deter- 
mined upon  in  September,  1870.  Moreover,  it  does  not 
appear  from  the  findings,  or  otherwise,  that  the  purpose  of 
the  company  in  reference  to  the  bridge  was  known  to  the 
city  or  its  agents  at  the  time  the  contract  was  made,  or  that 
it  was  made  in  reference  to  it.  The  uncontradicted  testi- 
mony in  the  case  tends  strongly  to  the  conclusion  that,  at 
the  time  the  contract  in  question  was  entered  into,  the 
usual  and  ordinary  mode  of  effecting  the  transit  of  freight 
and  passengers  transported  by  railroad  across  the  Mississippi 
river,  throughout  the  north-west,  especially  during  the 
earlier  stages  of  its  business,*'  was  that  which  was  adopted 
by  the  company  in  the  present  instance. 

In  view  of  these  considerations  we  are  of  the  opinion  that 
the  construction  of  a  bridge  was  not  absolutely  required  of 
the  company  by  its  agreement  with  the  city.    Any  other 
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mode  of  eflecting  a  transfer  of  its  passengers  and  freight 
across  the  river,  such  as  was^  then  usual  and  customary 
under  like  or  similar  circumstances,  and  as  was  adequate 
and  reasonably  convenient  as  such  to  accomplish  the  transit, 
would  be  a  substantial  compliance  with  the  requirements  of 
the  agreement  and  ordinance  in  this  respect.  If  the  place 
of  a  bridge  was  supplied  in  this  way  in  the  present  instance, 
and  the  points  selected  on  either  side  of  the  river  for  making 
the  transfer  were  suitable  and  reasonably  proper — having 
reference  to  the  mode  of  transfer,  the  nature  of  the  stream, 
its  adjacent  banks,  the  convenience  of  the  public,  and  all 
the  attendant  circumstances — and  no  portion  of  the  line  of 
road  was  left  incomplete  except  as  between  these  points  of 
transfer,  then,  in  our  judgment,  the  road  was  fully  con- 
structed within  the  meaning  of  the  ordinance  and  agree- 
ment. Whether  tlie  requisite  facilities  for  crossing  the 
river,  as  herein  indicated,  were  provided  by  the  company 
in  the  present  instance,  and  whether  the  selected  points  of 
transfer  were  properly  chosen  and  suitable,  under  the  cir- 
cumstances, were  questions  of  fact  to  be  determined  from 
the  evidence,  in  order  to  ascertain  and  fix  the  rights  of  the 
respective  parties. 

It  would  seem  from  the  wliole  evidence  and  findings  of 
fact  that  the  case  was  disposed  of  by  the  Court  below 
mainly,  if  not  wholly,  upon  the  erroneous  theory  that  the 
construction  of  a  bridge  across  the  Mississippi,  at  the  point 
of  crossing  at  Hastings,  within  the  time  fixed  by  the  ordi- 
nance, was  an  indispensable  condition  precedent  to  the  right 
of  the  company  to  receive  tlie  bonds  in  question ;  for  the 
findings  are  silent  upon  the  question  whether  the  mode  of 
transfer  provided  was  a  usual  and  customary  one  in  crossing 
the  Mississippi  river,  and,  as  such,  efficient,  adequate,  and 
reasonably  convenient  to  effect  the  transit  of  both  passen- 
gers and  freight ;  and,  also,  upon  the  question  whetlier  the 
selected  points  for  making  the  transfer  were  suitable  and 
proper  under  the  circumstances,  though  it  is  expressly  found 
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"  that  to  a  continuous  railroad,  upon  the  route  aforesaid, 
from  St.  Paul  to  Red  Wing,  a  bridge  across  the  Mississippi 
was  and  is  indispensable  " — a  fact  irrelevant  to  the  real 
merits  of  the  controversy;  inasmuch  as,  in  our  judgment,  a 
railroad  with  an  unbroken  track  across  such  a  river  was 
neither  intended  nor  required  by  the  ordinance  and  agree- 
ment. Because  of  the  manifest  adoption  of  this  erroneous 
theory  by  the  Court  below,  in  its  consideration  of  the  case, 
a  new  trial  must  be  grranted.  What  conclusion  the  District 
Court  would  have  reached  in  regard  to  the  performance  of 
the  conditions  of  the  agreement  and  ordinance  as  herein 
construed,  but  for  this  error,  it  is  impossible  to  determine  ; 
and,  as  either  party  may,  upon  the  view  of  the  case  herein 
presented,  desire  to  introduce  other  or  additional  testimony, 
it  is  unnecessary  to  consider  the  effect  of  the  evidence  now 
before  us  in  this  regard,  or  its  sufficiency  or  insufficiency 
upon  this  question. 

A  question  is  made,  however,  in  regard  to  the  admissi- 
bility and  effect  of  evidence  tending  to  show  that  the  com- 
pany, prior  to  the  construction  of  the  bridge,  invariably  or 
usually  transported  all  bulky  freight  between  St.  Paul  and 
Red  Wing,  in  the  absence  of  any  instructions  from  the 
shipper  as  to  its  route,  over  its  line  of  road  via.  Farming- 
ton.  Such  conduct,  unexplained,  might  be  regarded  in  the 
light  of  an  admission  on  the  part  of  the  company — though 
by  no  means  conclusive — that  its  river  route  was  insuffi- 
ciently constructed  or  equipped  to  do  that  kind  of  business; 
and  furnished,  perhaps,  some  evidence  of  a  negative  charac- 
ter that  such  railway  had  never  been  put  into  successful 
operation.  Such  evidence  is,  therefore,  competent.  If, 
however,  it  should  affirmatively  appear  that  its  river  line  of 
road  was,  in  fact,  constructed  and  equipped  according  to 
the  terms  of  its  contract  with  the  city,  as  herein  construed, 
and,  as  thus  constructed  and  equipped,  was  put  into  success- 
ful operation  within  the  time  therein  required,  then  it  is  a 
matter  of  no  importance  which  of  the  two  routes  was  the 
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more  expensive,  or  the  more  convem'ent  or  economical,  nor 
which  it  preferred  to  nse  in  respect  to  particular  classes  of 
business,  or  actually  did  use  in  the  absence  of  any  partic- 
lar  request.  Neither  could  it  be  a  matter  of  any  moment, 
so  far  as  any  rights  or  obligations  growing  out  of  this  con- 
tract are  concerned,  what  the  subsequent  conduct  of  the 
company  was  in  operating  its  road,  either  in  regard  to  its 
rates  of  fare  or  the  mode  in  which  it  did  its  business. 
Order  reversed,  and  new  trial  granted. 


MILWAUKEE  &  ST.  PAUL  EAILWAY  COMPANY 
vs.  CITY  OF  FAEIBAULT. 

23  Minnesota,  167. 

Supreme  Court  of  Minnesota^  October  Terrfi^  1876. 

Under  a  general  power  to  lay  out  and  open  streets  in  a  city,  the  city 
council  has  no  authority  to  lay  out  and  open  a  street  through  the 
depot  grounds  of  a  railroad  company,  in  such  manner  as  to  destroy,  or 
essentially  impair,  the  value  of  the  company's  easement  therein,  there- 
tofore acquired  under  the  pursuance  of  an  express  legislative  grant  for 
that  purpose. 

When  the  jurisdiction  of  a  municipal  body  over  a  particular  subject- 
matter  depends,  not  upon  an  express  grant  of  power,  but  upon  the  ex- 
istence of  an  alleged  necessity  from  which  the  disputed  power  is  to  be 
implied,  its  decision  upon  the  existence  of  such  necessity  is  not  con- 
clusive upon  the  courts. 

This  action  was  brought  in  the  district  court  for  Kice 
county,  to  restrain  the  defendant  from  carrying  into  effect 
an  ordinance  providing  for  the  opening  of  a  street  east  and 
west  across  plaintiff's  depot  grounds,  in  the  city  of  Fari- 
'bault.    These  grounds,  1,340  feet  in  length  from  north  to 
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south,  were  acquired  by  the  Minnesota  Central  Railroad 
^Company,  (to  whose  rights  the  plaintiff  has  succeeded)  by 
condemnation  under  its  charter.  On  the  trial  before  Lovely 
J.,  it  appeared,  and  was  found  by  the  Court,  that  the  open- 
ing of  the  proposed  street  would  seriously  interfere  with  the 
plaintiff's  use  of  its  depot  grounds  for  the  purpose  of  its 
railway,  and  that  the  depot  grounds  were  bounded  on  the 
north  and  south  by  streets  running  east  and  west,  and  were 
also  crossed  by  a  street  running  east  and  west.  The  city 
claimed  the  right  to  open  the  proposed  street  under  a  pro- 
vision in  its  charter  authorizing  the  common  council  "to 
lay  out,  open,  alter,  and  vacate  public  squares,  streets, 
grounds,  highvvays,  and  alleys,  and  to  widen  and  straighten 
the  same."  Judgment  was  rendered  perpetually  enjoining 
the  defendant  from  opening  the  proposed  street,  and  the 
defendant  appealed. 

O.  F,  Perkins,  for  appellant. 
Gordon  E\  Cole^  for  respondent. 

Cornell,  J.  It  is  conceded  that  the  public  easement  in 
the  original  street  became  fully  extinguished  upon  its  vaca- 
tion as  such,  and  no  point  is  made  that  tlie  legal  ri^^lits  of 
the  company  m  respect  to  the  strip  of  land  now  sought  to 
1)e  taken  are  any  other  or  different  than  those  acquired  over 
the  rest  of  its  depot  grounds,  by  condemnation  proceedings 
under  its  charter.  The  fact  that  such  strip  was  formerly 
subjected  to  the  easement  of  a  public  street  is,  therefore, 
of  no  importance  whatever  in  this  case. 

The  entire  length,  north  and  south,  of  plaintiff's  depot 
grounds  at  this  place  is  only  some  1,340  feet,  and  they  are 
already  traversed  by  three  streets,  crossing  them  east  and 
west.  Upon  the  stipulated  facts  and  findings  it  is  perfectly 
apparent  that  the  opening  and  maintenance  of  an  additional 
Btreet  across  such  grounds  at  the  place  proposed  must 
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greatly  endanger  the  travelling  public,  make  it  impracticable 
for  the  company  to  transact  its  necessary  business  at  that 
point,  and  deprive  it  nearly,  if  not  entirely,  of  all  beneficial 
use  and  enjoyment  of  its  depot  property  for  the  public  pur- 
pose for  which  it  was  condemned.  Upon  the  admitted 
facts  the  beneficial  coexistence  and  use  of  the  two  easements 
are  impracticable,  if  not  wholly  impossible.  Under  these 
circumstances  the  question  presented  for  consideration  and 
decision  is  whether,  under  the  general  power  conferred 
upon  the  city  authorities  "  to  lay  out,  open,  alter,  and 
vacate  public  squares,  streets,  grounds,  highways,  and 
alleys,  and  to  widen  and  straighten  the  same,"  (City  Char- 
ter, Sp.  Laws  1872,  p.  115,  §  2,)  it  was  intended  by  the 
Legislature  to  give  the  right  so  to  exercise  such  power  as 
necessarily  to  destroy  or  essentially  impair  the  value  of  an 
"jxisti ng  easement  in  property,  wdiicli  has  been  created  for  a 
distinct  public  purpose,  under  and  in  pursuance  of  an  ex- 
press legislative  authority  to  that  end. 

The  rule  is  well  settted  that,  in  cases  of  this  kind,  the 
legislative  intent  must  be  made  to  appear  by  express  words 
or  by  necessary  implication.  Lihahitants  of  Springfield 
V  Connecticut  River  R.  Co.,  4  Cash.  G3 ;  City  of  Bridge- 
port V.  Neic  York  d;  New  Haven  R.  Co.^  36  Conn.  255  ; 
Matter  of  Boston  <&  Albany  R.  Co.^  53  Y.  574;  and 
such  implication  never  arises  except  as  a  necessary  condi- 
tion to  the  beneficial  enjoyment  and  efhcient  exercise  of  the 
power  expressly  granted,  and  then  only  to  the  extent  of 
the  necessity.  Hicloh  v.  Ilhie.^Z  Ohio  St.  523.  That 
the  general  powder  in  question  may  be  beneficially  enjoyed 
and  ctKciently  exercised,  without  any  such  interference  with 
plaintiff's  exclusive  easement  in  its  depot  grounds  as  prac- 
tically to  destroy  its  value,  seems  too  plain  a  proposition 
seriously  to  be  controverted.  It  cannot  be  presumed  that 
the  Legislature,  in  conferring  this  general  power,  ever  con- 
templated its  exercise  in  such  a  way  as  would  result  in  the 
destruction  of  the  site  for  the  Deaf  and  Dumb  Asylum,  the  ^ 
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removal  of  county  buildings  located  at  Faribault,  or  the 
abandonment  of  the  depot  grounds  of  the  phxintitF,  the 
property  in  each  of  these  cases  being  specifically  appropri- 
ated to  an  important  pubHc  use  by  express  sanction  of  law. 

It  is  claimed  by  defendant  that  the  city  council,  in  this 
case,  was  the  sole  and  exclusive  judge  as  to  the  public  neces- 
sity and  propriety  of  laying  out  the  proposed  street,  on  the 
ground  that  the  necessity  and  expediency  of  laying  out 
highways  is  exclusively  a  legislative,  and  not  a  judicial, 
question.  This  is  undoubtedly  a  correct  rule  as  applied  to 
the  Legislature  itself,  and  also  to  a  municipal  body  when 
acting  within  the  conceded  limits  of  its  delegated  powers. 
But  when,  as  in  this  case,  the  jurisdiction  of  the  inferior 
tribunal  over  the  particular  subject-matter  depends,  not 
upon  an  express  grant  of  power,  but  upon  the  existence 
of  an  alleged  necessity  from  which  the  disputed  power  is  to 
be  implied,  the  decision  of  such  tribunal  upon  the  existence 
of  the  necessity  is  neither  linal  nor  conclusive  upon  the 
Courts. 

The  action  of  the  city  council  in  laying  out  the  proposed 
street  was  without  authority,  and  for  this  reason  the  judg- 
ment of  the  Court  below  is  affirmed. 

City  of  Hannibal  v.  Hannibal  d;  St.  Joseph  R.  B.^  1  Am.  Ey.  R.  40  :  iWu) 
Jersey  Southern  E.  B.  v.  Commr's,  14  lb.  211. 
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CHICAGO.  MILWAUKEE  &  ST.  PAUL  RAILWAY 
COMPANY  vs.  WILLIAM  PFAENDER. 

23  Minmsoin,  217. 

Supreme  Court  of  Minnesota y  N'ovemher  Term^  1877. 

The  act  of  March  2,  1865,  (Sp.  Laws  1865,  c.  6.)  entitled  "An  Act  to  aid 
and  facilitate  the  completion  of  the  St.  Paul  &  Pacific  Railroad  and 
branches,"  applies  to  all  the  lines  of  railroad  authorized  to  be  built 
under  the  charter  originally  granted  to  the  Minnesota  &  Pacific  Rail- 
road Company  by  the  act  of  May  22,  1857. 

This  act  of  1865  having  been  passed,  as  appears  upon  its  face,  on  the 
assumption  and  belief  that  the  St.  Paul  &  Pacific  Railroad  Company 
then  owned  and  held  all  those  lines  of  road,  and  the  franchises  thereto 
belonging,  an  acceptance  of  its  provisions  and  benefits  by  that  company 
estops  it,  and  every  company  subsequently  acquiring  title  through  it  to 
any  portion  of  such  lines,  from  disputing  the  correctness  of  such  as 
sumpliou. 

The  exemption  from  all  taxation  and  assessment  therein  contained  was 
not  simply  a  personal  privilege  conferred  upon  the  company,  but  was 
in  the  nature  of  a  conditional  grant,  appurtenant  to  its  several  lines  of 
railroad,  and  charged  with  the  perpetual  burden  of  an  annual  payment 
of  the  specified  sum  therein  provided,  dating  from  the  time  when  any 
portion  of  such  lines,  equal  in  extent  to  thirty  miles,  should  be  com- 
pleted and  in  operation. 

In  case  of  a  severance  and  division  of  such  lines  of  road,  and  the  fran- 
chises thereto  appertaining,  among  different  companies,  reference  must 
be  bad  to  the  time  when  such  first  thirty  miles  of  completed  road  were 
built  and  put  in  operation,  in  ascertaining  and  fixing  the  rate  per  cent, 
and  amount  of  gross  earnings  each  company  is  to  jjay  during  any  given 
year  as  to  its  line  of  road. 

In  ascertaining  the  amount  due  Irom  the  company  to  the  State,  on  ac- 
count of  the  earnings  of  its  road  during  any  period  embraced  in  its 
annual  report, under  the  provisions  of  the  act  of  March  2,  18G5,  reference 
must  be  had  to  the  date  of  the  passage  of  that  act  as  the  time  when, 
for  such  purpose,  the  first  thirty-mile  section  of  completed  road  is 
deemed  to  have  been  completed  and  put  into  operation. 
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This  was  an  action  brought  against  the  defendant,  the 
State  Treasurer,  for  taking  $150,  the  property  of  plaintiff ; 
the  purpose  of  the  action  being  to  determine  the  liability  of 
jjlaintiff,  as  purchaser  and  owner  of  the  line  of  railway  for- 
merly belonging  to  the  St.  Paul  &  Chicago  Railway  Com- 
pany, to  the  tax  on  gross  earnings  imposed  by  the  statutes 
cited  in  the  opinion.  The  case  was  submitted  to  the  District 
Court  of  Ramsey  county.  Simons,  J.,  presiding,  who  ordered 
judgment  for  defendant,  which  was  entered,  and  plaintiff 
appealed. 

The  line  of  the  St,  Paul  &  Chicago  Railway  w\as  one  of 
those  authorized  to  be  built  by  the  Minnesota  &  Pacific 
Railroad  Company,  whose  franchises  passed,  in  1862,  to  tlm 
St.  Paul  &  Pacific  Railroad  Comp3?iy.  Availing  itself  of 
the  privilege  granted  by  its  charter,  the  latter  company 
issued  special  stock  in  respect  of  certain  of  its  lines,  viz., 
the  line  between  St.  Paul  and  AYatab,  and  that  between  St. 
Anthony  and  Breckenridge,  (the  only  lines  which  it  had 
attempted  to  construct),  and,  in  1864,  the  holders  of  this 
stock  became  a  distinct  corporation,  under  the  name  of  the 
First  Division  of  the  St.  Paul  &  Pacific  Railroad  Company. 
A  history  of  these  proceedings,  and  a  discussion  of  the 
charter  under  which  they  were  effected,  will  be  found  in 
First  Div.  St.  Paul  <J&  Pacific  R.  Co.  v.  Parcliei\  14  Minn. 
297-  This  latter  company  at  once  took  possession  of  the 
lines  forming  such  First  Division,  and  the  land  grant  apper- 
taining thereto,  and  fully  completed  those  lines.  In  1864, 
when  the  agreement  was  made  under  which  the  special 
stock  for  the  First  Division  lines  was  issued,  no  part  of  the 
St.  Paul  &  Pacific  lines  had  been  completed,  except  the  por- 
tion from  St.  Paul  to  Anoka,  (being  a  part  of  the  line  be- 
tween St.  Paul  and  Watab,)  a  distance  of  not  more  than 
thirty  miles  ;  and,  at  the  time  of  the  passage  of  the  act  of 
March  2, 1865,  quoted  in  the  opinion,  fifty  miles  of  the  lines 
of  the  St.  Paul  &  Pacific  Railroad  Company  had  not  been 
completed.    The  St.  Paul  &  Pacific  Railroad  Company  ac- 
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cepted  the  terms  of  the  act  of  1865,  and  the  First  Division 
company  has  annually  paid  tlie  tax  on  its  gross  earnings 
required  by  the  act.  In  1S67  the  St.  Paul  Pacilic  Rail- 
road Company  duly  issued  special  stock  in  respect  of  its  line 
of  road  from  St.  Paul  to  Winona,, and  thence  to  the  State 
line,  and,  on  March  26,  1S67,  the  holders  of  such  stock 
organized  as  the  St.  Paul  6z  Chicago  Railway  Company. 
This  company  completed  the  first  thirty  miles  of  its  road 
after  March,  1870,  and  completed  its  road  to  Winona,  a  dis- 
tance of  over  100  miles,  prior  to  March  1,  1872,  and  to  La 
Crescent,  a  distance  of  128  miles,  with  the  cars  running 
thereon,  prior  to  January  1,  1873.  No  part  of  this  line  was 
built  by  the  St.  Paul  &  Pacific  Company,  nor  had  that  com- 
pany any  control  over  or  interest  in  it  or  its  property  or 
earnings.  On  January  3,  1872,  ihe  St.  Paul  &  Cliicago 
liaiJway  Company  sold  its  line  to  the  plaintiff,  whicli  sale 
was  confirmed  by  an- act  approved  February  28,  1872,  (Sp. 
Laws  1872,  c.  93,)  it  being  provided  that,  in  respect  of  the 
line  of  road  purchased,  the  plaintiff  should  be  subject  to  all 
the  duties  and  liabilities  tueretotbre  imposed,  in  respect 
thereof,  upon  the  St.  Paul  &  Pacific  Railroad  Company  or 
the  St.  Paul  &  Chicago  Railway  Company.  Tliis  act  was 
duly  accepted  by  plaintiff. 

The  plaintiff  paid  into  the  State  Treasury,  in  April,  1876, 
2  per  cent,  of  its  gross  earnings  for  the  year  1875,  and 
refused  to  pay  any  greater  percentage  thereon.  The  defend- 
ant claimed  that,  under  the  statutes  cited  in  the  opinion, 
the  plaintiff  became  liable  to  a  tax  of  3  per  cent,  on  its 
gross  earnings  for  1875. 

Bigeloiv,  Flandran      Clark,  for  appellant. 

George  P.  Wdsoii,  Attorney  General,  for  respondent. 

Cornell,  J.  Tt  is  conceded  that  the  point  presented  for 
decision  in  this  case  depends  entirely  upon  the  true  meaning 
and  construction  of  the  fourth  and  fifth  j^i'ovisos  of  section  1 
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of  the  act  of  March  2,  1S65,  entitled  ''An  act  to  aid  and  facil- 
itate the  completion  of  the  St.  Paul  vfe  Pacilic  Railroad  and 
branches."    (Sp.  Laws  1865,  c.  6.) 

It  is  also  admitted  that  these  provisos  were  enacted  as 
amendatory  of  section  IS  of  the  original  charter  granted  to 
the  Minnesota  &  Pacilic  Railroad  Company,  May  22, 1S57; 
(Laws  1857.  Ex.  Sess.  c.  1 ;)  and.  if  we  understand  aright 
the  statement  of  plaintiff's  counsel  in  regard  to  the  action  of 
the  First  Division  company,  under  the  statute  of  1865,  it  is 
not  seriously  disputed  that  it  was  intended  to  apply  to  the 
same  lines  of  railroad  authorized  to  be  built  under  such 
original  charter  and  its  amendments.  Whether,  however, 
we  are  correct  in  this,  or  not,  is  not  very  material ;  as  it  is 
clear,  from  its  title,  its  express  provisions,  and  the  whole 
context  of  the  statute,  that  it  does  so  apply,  and  that  the  St. 
Paul  &  Pacific  Compajiy  is  therein  regarded  and  treated 
as  holding  the  ownership  and  control  of  all  such  lines  of 
road,  and  the  franchises  pertaining  thereto ;  and,  inasmuch 
as  that  company  accepted  the  provisions  of  the  statute  and 
its  benefits,  neither  it,  nor  any  company  subsequently  ac- 
quiring title  through  it  to  any  porton  of  such  lines,  is  in 
a  position  to  assert  a  difi'erent  state  of  things  than  that  as- 
Bumed  bj  the  statute,  upon  the  faith  of  which,  apparently ^ 
its  provisions  were  framed. 

Section  IS  aforesaid  provides  that,  "in  consideration  of 
the  grants,  privileges,  and  franchises  herein  conferred  on  the 
said  Minnesota  &  Pacitic  Railroad  Company,  the  said  com- 
pany shall  and  will,  on  or  before  the  Urst  day  of  March  in 
each  3-ear,  pay  into  the  treasury  ot  the  Territory,  or  future 
State,  3  per  centum  of  the  gross  earnings  of  the  said  railroad 
for  the  year  ending  on  the  last  day  of  the  preceding  Decem- 
ber, in  lieu  of  all  taxes  and  assessment  whatever  *  ■»  * 
The  first  payment  shal:  be  made  on  the  first  day  of  March 
next,  after  fifty  miles  of  said  railroad  shall  be  completed ; 
*  *  *  and  in  consideration  of  such  annual  payments, 
the  said  company  shall  be  forever  exempt  from  all  assess- 
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ments  and  taxes  wliatever  *  *  *  upon  all  stock  in  the  said 
Minnesota  vfe  Pacitic  Kailroad  Company,  whether  belonging 
to  said  company  or  to  individuals  ;  and  upon  all  its  franchises 
or  estate,  real,  personal,  or  mixed,  held  by  said  company," 
as  well  as  upon  its  congressional  land  grant,  till  the  same 
should  be  sold  and  conveyed.  To  secure  the  payment  of 
this  ^^e?'  centum  of  gross  earnings  a  lien  was  declared,  in 
favor  of  the  State,  upon  all  the  railroad  and  other  property, 
estate,  and  effects  of  the  company,  that  should  take  pre- 
cedence of  all  demands,  decrees,  and  judgments  against  the 
company. 

The  only  substantial  changes  effected  by  the  act  of  1S65 
relate  to  the  time  when  the  lands  of  the  company  should 
become  taxable,  the  rate  per  cent,  required  to  be  paid 
annually  upon  the  gross  earnings,  and  the  time  when  it 
should  first  take  etiect.  For  the  3  per  cent,  required  by  the 
original  charter  the  act  of  1S65  substituted  1  per  cent,  for 
and  during  the  first  three  years,  2  per  cent,  for  the  next 
seven,  and  3  per  cent,  thereafter  ;  and,  instead  of  the  lirst 
fifty  miles  of  completed  road,  the  first  thirty  miles  of  road 
completed  and  in  operation  was  fixed  upon  as  the  event 
which  was  to  determine  the  date  of  the  first  jper  centum 
payment. 

Whenever  privileges  and  franchises  are  granted  to  a  cor- 
poration in  matters  concerning  and  affecting  public  interests, 
such  as  an  exemption  from  taxation,  a  strict  construction 
against  the  corporation,  and  favorable  to  the  public,  must 
be  adopted,  in  case  the  statute  con  taming  the  grant  gives 
rise  to  any  reasonable  doubt  or  uncertainty  as  to  its  meaning 
by  reason  of  its  ambiguity  or  otherwise.  2  Pars.  Cont.  506, 
and  note ;  31d.,  535,  and  note ;  Charles  River  Bridge  v. 
Warren  Bridge^  11  Peters,  420,  544;  Rice  v.  Railroad  Co.^ 
1  Black,  358,  380.  So  when,  in  a  grant  of  this  character,  it 
is  doubtful  whether  a  particular  provision  therein,  creating 
an  obligation  against  the  donee  of  the  grant,  is  to  be  regarded 
as  imposing  a  condition  qualifying  it,  or  not,  such  question 


AMERICAN  RAILWAY  REPORTS. 


Chicago,  Milwaukee  &.  St.  Paul  K.  K.  Co,  vb.  "William  Pfaender. 

should  be  resolved  as  the  legislative  intent  may  appear,  not 
alone  from  the  collocation  or  arrangement  of  the  words,  but 
upon  the  reason  and  sense  of  the  thing  as  indicated  b}''  the 
entire  context  and  subject-matter  of  the  statute.  (2  Pars. 
Cont.  52G.  527.)  Applying  these  rules  to  the  case  in  hand, 
there  would  seem  to  be  but  little  difficulty  in  arriving  at  a 
correct  conclusion  as  to  the  true  meaning  of  the  provisos 
under  consideration. 

It  is  claimed  by  plaintiff,  and  conceded  by  defendant, 
that,  under  the  original  charter,  the  company  accepting  its 
provisions  had  the  power  of  effecting  a  division  of  its  lines 
of  road  and  franchises,  so  that  several  separate  and  distinct 
railroads  might  be  created  therefrom,  under  the  exclusive 
ownership  and  control  respectively  of  independent  corpora- 
tions possessed  of  like  franchises;  and  that,  in  the  exercise 
of  this  power,  no  restriction  whatever  was  placed  upon  the 
number  of  roads  that  might  be  so  brought  into  existence^ 
nor  upon  the  length  of  either  of  such  railroads.  If  the  con- 
struction contended  for  by  plaintiff*  is  correct — that  each 
such  new  corporation  is  exempt  from  all  taxation  in  respect 
to  its  road,  franchises,  and  property,  and  from  the  payment 
of  any^er  centum  of  earnings,  until  thirty  miles  thereof  are 
actually  built  and  put  in  operation,  provided  that  much  of 
completed  road  had  not  been  linished  prior  to  the  division — 
then,  had  the  company  so  divided  its  lines  of  road  into  sec- 
tions, each  less  than  thirty  miles,  before  any  construction, 
it  follows  that,  under  the  terms  of  the  statute,  nothing  what- 
ever would  ever  have  accrued  to  the  State  on  account  of  the 
per  centum  obligation,  although,  in  part-consideration  there- 
of, it  had  parted  with  its  power  of  taxation  over  the  entire 
road,  or  lines  of  road,  as  originally  constituted.  It  is  ap- 
parent that  no  such  contingency  could  have  been  contem- 
plated by  the  Legislature  in  granting  the  charter  to  the 
original  company.  By  the  terms  of  the  section,  as  amended, 
the  exemption  from  assessment  and  taxation  was  granted  m 
consideration  of  the  annual  payment  of  the  specified  per  cent- 
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um  of  gross  earnings,  to  commence  as  soon  as,  and  wlienever, 
the  reqnisite  amount  of  railroad  was  completed  and  in  opera- 
tion ;  and  the  obligation  to  make  this  annual  payment 
rested  upon  the  consideration,  not  only  of  such  exemption, 
but  the  grants  made  to,  and  the  privileges  and  franchises 
conferred  upon,  the  company  in  respect  to  its  entire  road  or 
lines  of  road.  The  obligation  assumed  by  the  State  m 
making  the  grant,  and  that  of  the  company  in  receiving  it, 
to  make  the  required  payment  in  lieu  and  in  full  of  all 
assessment  and  taxation,  were,  in  a  certain  sense,  mutual  and 
reciprocal  obligations  ;  and  it  was  obviously  the  intention  ot 
the  statute  that  the  grant  of  immunity  from  taxation  sliould 
be  treated  and  regarded  as  in  the  nature  of  a  conditionai  one, 
charged  with  the  perpetual  burden  of  the  annual  payment 
therein  provided,  and  which  was  to  commence  whenever  and 
as  soon  as  any  portion  or  portions  of  the  road  to  which  the 
grant  applied,  amounting  in  all  to  thirty  miles,  should  be 
completed  and  put  in  operation.  As  this  immunity  was  not 
simply  a  personal  privilege  conferred  upon  the  original  com- 
pany, but  a  right  appurtenant  to  its  lines  of  road.  [First 
Div.  St  Paul  i&  Pacific  P.  Co.  v.  Parcher  14  Minn.  297, 
329,  330,)  it  follows  that  the  condition  thereto  annexed 
always  accompanied  it  as  to  every  part  of  the  road,  so  that 
any  company,  in  acquiring  any  portion  thereof,  with  the 
franchises  and  immunities  appertaining  thereto,  took  it  sub- 
ject to  the  condition  and  burdened  with  the  charge.  It  fol- 
lows, from  these  views,  that  the  plaintiff  company  became 
liable  to  pay  3  per  cent,  of  its  yearly  gross  earning?  from 
and  after  the  expiration  of  ten  years,  computed  from  the 
itime  when  the  first  thirty  miles  of  the  original  lines  of  road 
were  in  fact  completed  and  put  in  operation.  By  what  com- 
pany or  companies  this  was  done  is  a  matter  of  no  moment 
as  affects  the  question  under  consideration.  If,  as  the  fact 
is  claimed  to  be  in  this  case,  the  expiration  of  this  ten-year 
period  does  not  coincide  with  the  commencement  of  the 
fiscal  year  embraced  in  its  annual  account  to  the  State 
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Treasurer,  the  company  will  be  required  to  pay  2  per  cent, 
of  its  gross  earnings  accruing  during  such  fiscal  year  prior 
to  the  expiration  of  such  period,  and  3  per  cent,  upon  that 
portion  thereof  accruing  thereafter,  and  its  account  should 
be  rendered  accordingly. 
Judgment  affirmed. 

After  the  filing  of  the  foregoing  opinion  a  further  argu- 
ment was  applied  for,  and  had,  upon  the  question  whether 
the  ten  year  period  m  the  act  of  1865  was  to  be  computed 
from  the  completion  of  the  first  thirty  miles  of  the  First 
Division  Company,  m  November,  1864,  or  from  March  2, 
1865,  the  date  of  the  passage  of  the  act;  and  afterwards, 
and  on  March  26,  1877,  the  following  opinion  was  delivered 
on  this  point. 

Cornell,  J.    Upon  the  former  argument,  upon  the  stipu- 
lated facts  presented  by  the  paper  book  then  before  us,  it 
did  not  definitely  appear  when  the  first  thirty  mile  section 
of  road  authorized  to  be  built  under  the  original  charter  of 
the  Minnesota  &  Pacific  Railroad  Company  was  completed 
and  put  into  operation,  and  hence  the  Court  did  not  con- 
sider the  point  now  presented  as  then  properly  before  it  for 
adjudication.    Upon  this  application,  however,  for  a  further 
argument,  it  is  expressly  conceded,  as  an  admitted  fact  in 
the  case,  that  said  section  of  road  was  completed  and  put 
into  operation  in  November,  1864,  and  we  are  asked  to 
determine  whether,  in  computing  the  ten  year  period,  at  the 
expiration  of  which  the  3  pe?'  centum  clause  of  the  act  of. 
March  2,  1S65,  became  operative,  reference  is  to  be  had  to 
the  time  when  such  thirty  mile  section  was,  in  fact,  com- 
pleted and  put  into  operation,  or  to  the  date  of  the  passage 
of  that  act — in  other  words,  whether  the  act  is  to  have  a 
retroactive  or  prospective  eft'ect.    As  it  is  a  matter  of  public 
importance  that  this  question  between  the  company  and 
the  State,  affecting  as  it  does  the  revenues  of  the  latter, 
should  be  definitely  settled ,  and  as  it  may  very  properly  be 
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raised  in  this  case,  it  is  deemed  best  to  entertain  it  upon  the 
facts  as  now  admitted,  and  determine  it. 

By  its  terms,  the  act  of  March  2,  1S65,  took  effect  upon 
its  passage.    As  tifty  miles  of  road  had  not  then  been  com- 
pleted, the  obligation  to  pay  a  per  centage  of  earnings, 
imposed  by  section  18  of  the  original  charter,  had  not  then 
become  operative  as  respects  any  portion  of  the  lines  to 
which  it  was  attached.    Presumably  no  account  of  earnings 
had  ever  been  kept,  nor  any  abstracts  furnished  under  the 
provisions  of  this  section,  and  hence  no  legal  data  existed 
from  which  the  earnings  of  the  road,  if  any,  prior  to  the 
passage  of  the  act,  could  be  ascertained.    The  act  of  1865 
made  no  provision  for  ascertaining  the  amount  of  such 
previously  acquired  earnings,  as  presumably  would  have 
been  the  case  had  the  Legislature  intended  the  collection  of 
any  per  centage  tliereon  from  the  company.    Instead  of 
this,  the  act  simply  provided  that  an  accurate  account  of  the 
earnings  of  the  road  should  be  thereafter  kept  by  the  com- 
pany, and  an  abstract  thereof  furnished  annually,  on  or 
before  the  1st  day  of  February  in  each  year,  for  the  year  last 
preceding,  from  which  the  amount  due  the  State  on  account 
of  the  earnings  for  such  year  was  to  be  ascertained.  The 
first  of  such  abstracts  so  required  to  be  furnished  was  to  be 
made  on  or  before  February  1, 1S66,  and  it  could  only  in- 
clude the  earnings  of  the  preceding  year,  acquired  after  the 
passage  of  the  act,  because,  under  its  provisions,  it  was  only 
as  to  such  that  the  company  was  required  to  keep  the  account 
from  which  alone  the  abstract  was  to  be  made.    As  respects 
the  question,  therefore,  under  consideration,  the  statute  is 
clearly  prospective  in  its  operation.    Inasmuch  as  the  requi- 
site amount  of  road  had  already  been  completed  and  put  into 
operation  at  the  time  of  the  passage  of  the  act,  which,  by  its 
terms,  entitled  the  State  to  a  per  centage  on  the  earnings, 
the  obligation  of  the  company  in  respect  to  such  per  centage 
became  operative  from  and  after  that  date.    For  the  pur- 
pose, therefore,  of  ascertaining  what  amount  is  due  the  State 
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on  account  of  earnings  acquired  during  any  given  year,  the 
first  thirty  mile  section  of  completed  road  must  be  deemed 
to  have  been  completed  and  put  in  operation  as  of  the  date  of 
the  passage  of  the  act.  The  ten  year  period,  upon  the  ex- 
piration of  which  the  Z  per  centum  clause  became  operative, 
must  be  computed  from  March  2,  1865.  As  respects  the 
earnings  during  the  year  1875,  and  covered  by  the  abstract 
which  was  required  to  be  furnished  in  February,  1876,  2 
per  cent,  should  be  charged  upon  th?.t  portion  earned  prior 
to  March  2,  1875,  and  3  per  cent,  thereafter. 

Knoxville  &  Ohio  B,  E.  vs.  Hicks,  15  Am,  By.  K.  197,  and  cases  in  note 
on  page  209. 


MAYSVILLE  &  LEXINGTON  R.  E.  CO.  vs.  HEEPJCK. 

13  Bush.,  122. 

Court  of  Appeals  0/  Kentucky^  January  Term.,  1877. 

The  wife  of  a  non-resident,  residing  in  this  State,  may  bring  and  defend 

actions  as  an  unmarried  woman. 
Sec.  10,  art.  2,  chap.  52,  General  Statutes,  applies  to  a  married  woman 

who  came  to  this  State  before  the  General  Statutes  took  eflfect.  as  well 

as  to  one  "who  shall  come  to  this  commonwealth  without  her  husband. 

he  residing  elsewhere,"  etc. 
A  refusal  to  grant  a  postponement  of  the  trial  was  not  an  abuse  of  judicial 

discretion:  when  it  was  admitted  the  absent  witness  would  prove  all 

the  material  facts  set  out  in  the  affidavit. 
Tht  defevidant  had  no  right  to  a  postponement  of  the  trial  to  enable  him  to  pro- 

cure  the  attendance  of  a  person  not  in  his  employ  to  assist  his  counsel 

in  the  preparation  and  management  of  his  defense. 
To  authorize  the  recovery  of  punitive  damages,  under  the  act  of  March 

10,  i8o4,  it  is  necessary  to  show  a  state  of  case— wilful  neglect— yita*» 

cnminal  in  its  nature. 
An  action  to  recover  damages  for  a  personal  injury,  not  resulting  ir. 

death,  is  a  common  law  proceeding,  and  punitive  damages  are  recover- 
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able,  if  the  proof  shows  that  the  company  failed  to  use  such  diligence 
in  keeping  its  railroad  bridge  in  repair,  as  careless  and  inattentive  per- 
sons usually  exercise  in  the  preservation  of  the  same,  or  of  busines-i 
of  like  character. 

The  absence  of  slight  care  in  the  management  of  a  railroad  train,  or  m 
keeping  a  railroad  track  in  repair  is  gross  negligence,  and  to  enable  a 
passenger  to  recover  punitive  damages  for  a  personal  injury,  it  is  not 
necessary  to  show  the  absence  of  all  care,  or  reckless  indifference  to 
the  safety  of  passengers,  or  intentional  misconduct  on  the  part  of  tho 
agents  and  oliicers  of  the  company. 

A  verdict  for  $5,000  damages  lor  an  injury  which  manifestly  resulted  in 
great  physical  and  mental  suffering,  and  which  most  probably  involves 
the  permanent  reduction  of  the  strength  ot  the  broken  leg,  is  not  so 
excessive  as  to  make  it  appear  that  the  jury  were  influenced  in  their 
action  by  passion  or  prejudice. 

Cunningham  dd  Turney  and  W.  H.  Wadsworih,  for  ap- 
pellant. 

Brent  <&  McMillan,  for  appellee. 

Chief  Justice  Lindsay  delivered  the  opinion  of  the  Court. 

The  appellee,  Nannie  J.  Herrick,  is  a  married  woman. 
Her  husband  was  at  one  time  a  citizen  of  this  State,  but  re- 
moved to  Ohio  some  years  since.  In  1870,  Mrs.  Herrick 
returned  to  Kentucky,  and  has  since  that  time  been  an  in- 
habitant of  Paris,  Bourbon  County.  Her  husband  has  con- 
tinued to  reside  in  Ohio.  Mrs.  Herrick  instituted  this 
action  in  her  own  name,  and  did  not  make  her  husband  a 
party  pkiintiff  or  defendant;  and  the  first  question  to  be  de- 
termined is,  whether  under  these  circumstances  she  can 
maintain  it. 

Section  10,  article  2,  chapter  52,  General  Statutes,  pro- 
vides that  "  a  married  woman  who  shall  come  to  thisVum- 
mon wealth  without  her  husband,  he  residing  elsewhere,  may 
acquire  property,  contract,  and  bring  and  defend  actions  as 
an  unmarried  woman.  But  her  husband  may  be  restored 
to  his  marital  rights  by  a  judgment  of  the  Circuit  Court  of 
the  county  of  her  residence,  on  petition  in  equity  to  which 
she  IS  a  party,  either  plaintiff  or  defendant.    The  Court 
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shall  provide  for  the  payment  of  the  wife's  indebtedness 
out  of  her  property,  including  choses  in  action,  and  may 
make  equitable  orders  in  regard  to  the  ren:ainder,  and  pend- 
ing actions." 

Mrs.  Herrick  is  within  the  description  of  persons  inten- 
ded to  be  benefitted  by  this  statute,  unless  she  is  excluded 
because  she  came  to  Kentucky  prior  to  the  adoption  of  the 
General  Statutes.  To  exclude  her  because  the  statute 
speaks  only  of  married  women  "  who  shall  come,"  etc.. 
would  be  to  adhere  to  the  letter  of  the  law  and  to  disregard 
its  spirit.  It  was  intended  as  an  enabling  act,  for  the  benetit 
of  a  class  of  persons  laboring  under  legal  disabilities,  and 
not  enjoying  the  protection  incident  to  the  state  of  mar- 
riage, because  of  the  absence  from  the  commonwealth  of  their 
husbands  ;  and  a  person  clearly  within  this  class  will  not  be 
denied  the  benetit  of  a  remedial  statute  by  grammatical  con- 
struction, at  the  expense  of  the  manifest  legislative  intent. 
This  section  is  wholly  disconnected  from,  and  in  no  degree 
dependent  upon,  section  6,  which  makes  provision  for 
courts  of  equity,  empowering  married  women  to  acquire 
property  and  trade  as  femes  sole,  and  does  not  fall  within 
the  rule  announced  in  the  cases  of  Uhrig  v.  Horstman  Sz 
Sons  (8  Bush,  172)  and  Hannon  v.  Madden  (10  Bush,  664). 

Mrs.  Herrick  is  not  attempting  here  to  exercise  the  right 
of  'a/eme  sole.  She  is  merely  exercising  the  personal  right 
secured  to  all  women,  married  or  unmarried,  of  prosecuting 
an  action  to  which  she  is  a  necessary  party,  and  in  which 
she  has  a  direct  personal  interest ;  and  she  has  omitted  to 
make  her  husband  a  party,  not  because  she  claims  the  right 
in  general  to  act  as  a  /ei)ie  sole,  but  because  the  statute  per- 
mits all  married  women,  circumstanced  as  she  is,  to  sue  in 
their  own  names,  and  to  make  contracts  and  acquire 
property,  subject  to  the  marital  rights  of  their  husbands, 
should  they  see  proper  to  assert  them. 

The  Court  below  did  not  err  in  refusing  to  sustain  the 
appellant's  plea  in  abatement. 
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The  refusal  to  grant  a  postponement  of  the  trial  uas  not 
an  abuse  of  judicial  discretion.  It  was  admitted  tlie  absent 
witness  would  prove  all  the  material  facts  set  out  in  the  two 
affidavits,  and  the  appellant  had  no  right  to  a  postponement 
to  enable  it  to  procure  the  attendance  of  a  person  not  in  its 
employ  to  assist  its  counsel  in  the  preparation  and  manage- 
ment of  its  defense. 

Instructions  ISos,  1,  3,  and  4,  given  on  motion  of  appellee, 
seem  in  no  Avise  objectionable,  and  the  definition  of  gross 
neglect  is  far  more  favorable  to  appellant  than  it  had  the 
right  to  demand ;  and  instruction  No.  4  obviated  the 
necessity  of  giving  either  of  Nos,  1,  2,  3,  and  4,  asked  by 
appellant,  even  if  they  had  been  unobjectionable.  But  they 
each  and  all  confuse  gross  neglect  with  wilful  or  in- 
.tentional  wrong,  and  are  in  that  respect  erroneous.  The 
term  ''willful  neglect"  was  introduced  into  the  jurispru- 
dence of  this  State  by  the  act  of  March  10,  1854,  and  it 
has  always  been  in  the  construction  of  that  act  that  this 
Court  has  held  it  necessary  to  show  a  state  of  case  quasi 
criminal  in  its  nature,  to  authorize  the  recover}/  of  punitive 
damages.  This  is  a  common  law  proceeding  to  recover 
damages  for  a  personal  injury  not  resulting  in  death,  and 
punitive  damages  were  recoverable,  if  the  proof  showed  that 
the  company  failed  to  use  such  diligence  in  keeping  its 
railroad  bridge  in  repair  as  careless  and  inattentive  persons 
usually  exercise  in  the  prosecution  of  the  same,  or  of  busi- 
ness of  like  character.  The  absence  of  slight  care  in  the 
management  of  a  railroad  train,  or  in  keeping  a  railroad 
track  in  repair,  is  gross  negligence;  and  to  enable  a  passen- 
ger to  recover  punitive  damages,  in  a  case  like  this,  it  is  not 
necessary  to  show  the  absence  of  all  care,  or  "  reckless  in- 
difierence  to  the  safety  of  passengers,"  or  "  inten- 

tional misconduct "  on  the  part  of  the  agents  and  officers  of 
the  company. 

The  other  instructions  asked  by  the  appellant  all  related 
to  the  legal  disability  of  the  appellee,  and  were,  for  reasons 
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already  given,  properly  refused.  The  instructions  given  by 
♦  the  Court,  of  its  own  motion,  were  of  the  most  favorable 
character  for  the  appellant.  There  was  no  necessity  to  in- 
struct, that  notice  to  the  employees  of  the  predecessor  of  the 
appellant,  in  the  control  and  management  of  the  road,  was 
not  notice  to  it.  No  such  proposition  was  insisted  on  or 
even  presented  by  the  appellee. 

We  can  not  say  the  verdict  for  $5,000,  in  the  way  of 
damages,  for  an  injury  which  manifestly  resulted  in  great 
physical  and  mental  sufiering,  and  which  most  probably  in- 
volves the  permanent  reduction  of  the  strength  of  the 
broken  leg,  is  so  excessive  as  to  make  it  appear  that  the  jury 
were  influenced  in  their  action  by  passion  or  prejudice. 

Judgment  affirmed. 

What  negligence  will  authorize  recovery  of  punitive  damages  :  The 
Milwaukee  &  St.  Paul  R.  R.  v.  Arms.  6,  Am.  Ry.  R..  512;  Western  Atlantic 
R.  R.  V.  Drysdale,  7  lb.-  34:3.  Degree  of  care  required  of  carriers  of  pas- 
sengers. Pittsburgh  C.  <£;  St.  L  R.  R.  v.  Thompson,  3  lb.  154 ;  Chicago  Jt 
Norih-wesLeni  R.  R.  v.  FilUmore,  10  lb.  462. 


WILDER  SHEA. 

16  Bush,  128. 

Court  of  Appeals  of  Kentucky,  January  Term,  1877. 

A  reponse  by  a  garnishee,  when  no  action  has  been  instituted  against 
him.  denying  his  liability,  terminates  the  case  as  far  as  his  rights  are 
to  be  affected,  and  the  Court  has  no  right  to  hear  proof  conducing  to 
show  that  his  denial  is  untrue. 

Funds  in  possession  of  the  President,  officers,  and  agents  of  a  railroad 
company  are  in  the  possession  ol  the  company,  and  are  not  subject  to 
garnishment  in  an  ordinary  action  by  a  creditor  against  the  company. 


5  8        A  M  ERIC  A  N  RA IL  WA  V  RE  FOR  TS. 


Wilder  vs.  Shea. 


The  appropriate  action  hy  a  creditor  against  a  railroad  company  is  by  ap- 
plication to  a  Court  of  Equity,  seeking  a  discovery  as  to  the  condition 
ot  the  company,  and  upon  the  failure  of  the  chief  officer  or  officers  of 
the  company  to  pay  when  directed  they  may  be  imprisoned  for  con- 
tempt, and  the  Chancellor  will  take  possession  of  the  road  by  placing 
it  in  the  hands  of  alleceiver,  and  apply  the  net  income  or  any  surplus 
fund  to  the  payment  ot  the  creditor's  claim. 

By  giving  the  creditor  the  income  of  the  road,  retaining  enough  to  defray  the 
necessary  expenses  ot  the  corporation,  the  Chancellor  gives  him  all  that 
he  has  a  right  to  demand,  and  at  the  same  time  preserves  the  corporate 
property  for  private  and  public  use. 

This  riding  does  not  prevent  a  corporation  from  being  garnished  as  the  debtor 
01  a  third  party,  whose  creditor  is  seeking  to  make  his  debt.  In  such 
a  case,  however,  the  Court  will  require  payment  to  be  made  in  the 
same  mannner  as  it  the  company  was  the  real  debtor. 

It  is  not  decided  that  a  debt  due  the  corporation  can  not  be  attached  or 
garuisheed, 

M.  J.  Dudley  and  James  Speedy  for  appellant. 
J.  R.  Hallam,  for  appellee. 

Judge  Prior  delivered  the  opinion  of  the  Court. 

The  appellee  Murtj  Shea  instituted  this  action  against  the 
Louisville,  Cincinnati  &  Lexington  E-ailroad  Company,  on 
two  bills  of  exchange  drawn  m  his  favor  by  its  President, 
J.  B.  Wilder,  on  S.  8.  Eastwood  its  Secretary,  and  accepted 
by  the  latter  as  such,  payable  at  the  Bank  of  Louisville. 
During  the  pi'ogress  ot"  the  action  a  supplemental  petition 
was  tiled,  alleging  an  additional  indebtedness  to  the  appellee 
by  the  company,  the  entire  claim  amounting  to  about 
$3,000.  The  railroad  company  having  been  served  with  a 
summons,  and  making  no  defense,  a  judgment  was  rendered 
by  default.  The  appellee  had  divers  persons  summoned  as 
garnishees,  under  the  act  of  March  15,  1870,  entitled  "An 
act  to  authorize  creditors  to  garnishee  before  judgment,'* 
making  an  affidavit  that  the  collection  of  his  claim  would 
be  endangered  by  delay,  etc.  The  appellant,  J.  B.  Wilder, 
the  President  of  the  company,  and  John  A.  Cassel,  and  S. 
George  Cecil,  employees  of  the  road,  were  summoned  as 
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garnishees,  the  last  two  being  freight,  passenger,  and  tele- 
graph agents,  and  at  the  time  of  the  service  of  the  garnish- 
ment discharo^inof  their  duties  as  such. 

The  appellant  (the  President)  J.  B.  Wilder,  filed  his 
answer,  stating  that  "  he  had  not  had,  since  the  service  on 
him,  any  money  or  choses  in  action  in  his  possession  belong- 
ing to  the  defendant,  the  railroad  company,  nor  ViX\y  equi  - 
table interest  of  the  defendant,  nor  has  ho  been  indebted  to 
it  any  sum  whatever/'  This  answer  of  appellant  was  ad- 
judged insufficient,  and  an  additional  response  was  made,  to 
the  effect  that  he  was  not  indebted  to  flie  defendant  in  any 
manner,  ajid  that  the  defendant  was  indebted  to  Inni  in  a 
large  sum  for  services  rendered  and  tor  money  loaned.  He 
also  alleged  that  he  was  the  President  of  tlie  company,  and 
managed  its  financial  atfairs  for  the  benefit  of  stockholders 
and  creditors;  that  he  had  no  control  of  its  choses  in  action 
or  other  equitable  interests,  other  than  such  as  are.  incident 
to  his  trust  as  President;  that  all  of  the  property  of  the 
company  was  covered  by  mortgages  given  to  secure  large 
sums  of  money  owing  by  the  latter  to  Green,  Douglass,  and 
others.  The  ticket  and  freight  agents  answer  and  state  that, 
as  ticket  and  freight  agents,  they  collected  moneys  from 
passengers  and  for  freight  carried  ov^er  the  road,  and  had 
collected,  jointly,  since  they  were  garnisheed,  about  $3,100; 
that,  by  tlie  rules  and  regulations  of  the  company,  they 
were  required  to  send  the  money  collected  by  them  daily  to 
the  treasurer  of  the  company,  at  Louisville,  to  be  used  in 
maintaining  and  operating  the  road,  etc. 

After  these  answers  were  tiled,  a  rule  was  awarded  against 
tlie  appellant  and  others  to  make  full,  complete,  and  specific 
answers,  and  to  discover  on  oath  all  moneys  and  choses  in 
action  of  the  railroad  company  in  their  hands  or  under  their 
control  since  and  at  the  time  of  the  service  of  the  attach- 
ment in  the  action.  This  rule  was  served  on  appellant,  and 
having  failed  to  answer,  an  attachment  was  issued  against 
him  for  falling  to  respond  to  the  rule,  and  further  to  show 
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cause  why  he  should  not  be  punished  for  contempt,  etc. 
Still  failing  to  answer,  and  it  appearing  by  proof  in  open 
Court  that  the  appellant  had  directed  the  money  to  be  sent 
to  Louisville  by  the  agents,  as  was  their  previous  custom,  a 
judgment  was  rendered,  directing  liini  to  pay  appellee's 
debt,  reciting  that  he  should  have  a  credit  therefor  in  his 
settlement  with  the  company. 

On  this  state  of  the  pleading,  the  case  was  brought  to 
this  Court  by  the  president  (present  appellant),  and  the 
mortgagees  not  beyig  parties  to  the  action,  the  importance 
of  the  question  involved  necessitated  a  reversal  of  the  case 
for  further  preparation.  The  plaintiff  below  (appellee 
here),  instead  of  following  the  mandate  of  this  Court,  by 
filing  an  amended  petition,  prepared  and  tiled  what  is  de- 
nominated a  supplemental  affidavit,  upon  which  an  attempt 
is  made  to  bring  the  proper  parties  before  the  'Court.  In 
the  present  condition  of  the  record,  this  may,  nevertheless, 
be  considered  as  an  amended  petition,  in  order  that  the 
principal  question  in  the  case  may  be  determined. 

An  attempt  is  being  made,  as  was  said  in  the  former 
opinion,  to  make  the  appellant,  who,  at  the  rendition  of  the 
judgment,  was  president  of  the  corporation,  personally  liable 
for  the  debts  of  the  compan}-,  by  reason  alone  of  his  sup- 
posed control  of  the  moneys  received  from  the  earnings  of 
the  road.  The  evidence  is  that  the  fund  sought  to  be  sub- 
jected to  the  payment  of  appellee's  claim  is  in  the  possession 
of  the  ofhcers  and  agents  of  the  road  entitled  to  its  custody, 
and  is  being  collected  in  the  usual  manner  by  ticket  agents 
and  others,  whose  duty  it  is  to  receive  moneys  from  passen- 
gers and  for  freight.  The  proof  conduces,  also,  to  show 
that,  when  those  agents  were  garnisheed,  the  appellant,  as 
president  of  the  company,  ordered  them  to  forward  the 
money  collected,  as  was  their  habit,  upon  a  promise  of  full 
indemnity  in  the  event  thej'  were  made  personally  liable, 
and  upon  the  faith  of  this  agreement  the  money  was  for- 
warded. 
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Upon  the  return  of  the  cause  to  the  lower  Court,  the  ap- 
pellant filed  an  aditional  response,  in  which  he  denies  having 
had  any  money  in  his  hands,  belonging  to  the  company,  at 
the  institution  of  the  action,  and  that  at  the  time  he  was 
only  the  president,  assuming  the  executive  control  of  the 
corporation,  in  so  far  as  he  was  clothed  with  authority  by  its 
charter  and  by-laws,  and  the  directions  given  him  by  the 
board  of  directors,  that  all  of  the  income  was  necessary, 
and  used  in  the  payment  of  the  running  expenses  of  the 
road,  and  then  not  sufficient  for  that»purpose ;  that  the 
mortgagees  of  the  road,  by  a  proceeding  in  the  Louisville 
Chancery  Court,  had  caused  the  road  to  be  placed  in  the 
hands  of  a  Receiver,  and  all  the  moneys,  choses  in  action, 
C(]uitable  interests,  etc.,  had  been  delivered  over  to  that 
ofiiccr  by  the  then  officers  of  the  company  including  the 
appellant. 

This  response  was  deemed' insufficient,  and  the  appellant 
adjudged  to  be  in  contempt,  in  failing  to  pay  the  money  as 
directed  by  the  former  judgment,  and  an  attachment 
awarded  against  him,  of  which  he  is  again  complaining. 

As  said  by  this  Court,  in  response  to  the  petition  for  a 
re-hearing,  the  payment  of  the  money  under  an  order  of  the 
Court,  with  all  the  proper  parties  before  it,  ^vould  have 
fully  protected  the  appellant  ;  and  while  this  is  conceded,  it 
by  no  means  follows  that  the  funds  of  such  a  corporation 
can  be  reached  by  this  character  of  proceeding.  This  is  the 
question  now  to  be  determined. 

It  is  proper  to  notice  first  the  point  suggested  by  counsel 
for  the  appellant,  that  the  garnishee  having  denied  his  indebt- 
edness, it  was  error  in  the  Court  below  to  hear  any  proof  in 
regard  to  it.  Section  247  of  the  Code  provides,  that  when  a 
garnishee  makes  default  by  not  appearing,  the  Court  may 
hear  proof  of  any  debt  or  property  owing,  or  held  by  him, 
to  or  for  the  defendant.  Section  248  provides,  that  if  the 
garnishee  fails  to  make  a  satisfactory  disclosure  to  the 
plaintiff,  the  latter  may  proceed  by  action  against  him  by 
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petition,  verified  as  in  other  cases,  and  causing  a  summons 
to  issue,  etc.  It  results,  therefore,  that  a  response  by  a 
mere  garnishee,  when  no  action  has  been  instituted  against 
him,  denying  his  habihty,  terminates  the  case  so  far  as  his 
rights  are  to  be  affected,  and  the  Court  has  no  right  to  hear 
proof  conducing  to  show  that  his  denial  is  untrue.  It  is 
proper,  however,  to  waive  this  question,  as  the  principal 
point  in  the  case  must  be  settled. 

Among  the  provisional  remedies  given  by  the  Code,  we 
find  that  a  creditor,  upon  a  proper  state  of  case,  may  have 
the  debtor  arrested  and  lodged  in  jail,  unless  he  gives  bail. 
This  is  called  an  order  of  arrest.  He  may  have  the  prop- 
erty of  the  creditor  taken  and  held  to  satisfy  his  debt.  This 
is  an  attachment.  He  may  have  the  credits,  choses  in  ac- 
tion, etc.,  of  his  debtor,  owing  by  or  in  the  hands  of  others 
than  the  debtor,  subjected  to  his  debt.  This  is  garnish- 
ment. 

When  there  is  a  garnishee  there  must  also  exist  the  cred- 
itor and  debtor — three  or  more  parties  in  Court  in  order  to 
reach  the  money  in  the  hands  of  a  garnishee.  If  it  was 
alleged  that  J.  B.  Wilder,  as  an  individual,  was  indebted  to 
the  company,  there  could  be  no  doubt  but  that  the  proceed- 
ing would  be  proper ;  but  the  attempt  is  to  make  him  liable 
as  the  chief  executive  officer  of  the  company,  by  reason  of 
his  control  over  the  funds  of  the  company  in  the  hands  of 
the  treasurer  or  other  agents. 

What  power  he  has  in  the  disposition  of  the  funds  is  to 
be  exercised  in  common  with  the  board  of  directors ;  or 
rather  the  board,  of  which  he  is  a  member,  must  direct  or 
sanction  these  appropriations  of  money.  Tiie  president  and 
directors  must  be  regarded  as  the  corporation  ;  and  the  funds 
in  possession  of  either,  or  all,  as  well  as  of  the  agents  of 
the  company,  are  in  fact  in  the  possession  of  the  corpora- 
tion. 

Here,  then,  is  a  corporation  engaged  in  transporting  pas- 
sengers and  freight  from  one  part  of  the  State  to  another. 
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Its  convenience  and  use  to  the  public  constitute  the  consid- 
eration upon  which  are  based  its  corporate  privileges.  Its 
continued  use  for  purposes  of  trade  and  commerce  is  de- 
manded by  the  interests  of  the  public,  and  the  chancellor 
"vvill  not  undertake  to  appropriate  the  income  of  the  road  to 
the  payment  of  its  debts  in  a  proceeding  like  this,  when  the 
result  must  necessarily  be  a  limitation  of  its  use  by  the 
public.  To  thus  appropriate  the  means  necessary  to  pay 
the  employees  and  other  running  expenses  of  the  road 
would  not  only  endanger  the  rights  of  the  public,  but  pre- 
v^ent  transportation  of  freight  and  passengers  altogether. 
The  appellee  in  this  action,  by  ordinary  proceedings  is  in- 
sisting upon  his  right  to  appropriate  the  money  of  the 
company  in  the  hands  of  the  president  or  treasurer  to  pay 
his  debt,  regardless  of  the  rights  of  the  public  or  other  par- 
ties in  interest. 

In  the  case  of  the  AVinchester  &  Lexington  Turnpike  Road 
Co. 'y.  Yimont  (5  B.  Mon.  1)  the  decree  directed  a  sale  of  the 
turnpike  road  to  pay  the  debt.  The  judgment  was  reversed, 
and  the  Court  below  directed  that  the  net  profits  from  the 
tolls  should  be  paid  over  to  the  creditor,  retaining  enough 
to  keep  the  road  in  repair,  and  for  defraying  the  necessary 
and  proper  incidental  expenses  of  the  company.  The  opin- 
ion in  the  case  referred  to  proceeded  on  the  idea  that  the 
rights  and  privileges  granted  the  company  were  not  alone 
of  private  and  individual,  but  of  public,  interest  and  con- 
venience. A  common-law  Court  would  scarcely  undertake 
to  investigate  the  condition  of  the  company  by  determin- 
ing the  rights  of  all  the  parties  in  interest  with  a  view  of 
enforcing  such  a  claim. 

Besides,  it  is  the  creditor  attempting  to  garnishee  the 
money  in  the  hands  of  the  debtor.  A  judgment  has  already 
been  rendered  for  the  debt,  and  the  creditor  is  now  seeking 
to  compel  the  corporation  to  pull  the  money  out  of  its 
pocket,  and  upon  its  refusal  to  do  so  to  make  its  president 
personally  liable.    The  possession  of  Wilder  as  president, 
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was  the  possession  of  the  company ;  and  there  is  no  rule  of 
law  or  equity  or  any  provisional  remedy  by  which  the 
plaintiff,  the  creditor,  may  garnishee  the  defendant,  his 
debtor. 

In  the  Cfise  of  McGraw  v.  The  Memphis  &  Ohio  Kailroad 
Co.,  the  treasurer  of  the  company  was  garnisheed  under  a 
provision  of  the  Tennessee  Code,  declaring  "  that  all  prop- 
erty, debts,  and  effects  of  the  defendant  in  the  posses- 
sion of  the  garnishee  or  under  his  control,  shall  be  liable  to 
satisfy  plaintiff's  judgment  from  the  service  of  the  notice/' 
etc.  It  is  there  said  that  the  servant  who  feeds,  waters,  and 
curries  his  masters  horse  and  keeps  the  "  key  of  the  stable, 
the  master  having  the  actual  and  dominant  possession  and 
control ;  the  clerk  who  opens  and  shuts  the  store  and  sells  the 
goods,  subordinate  to  the  actual  possession  of  the  merchant ; 
the  treasurer  of  the  corporation  who  has  charge  of  the  safe 
and  the  money's  therem,  and  receives  and  pays  out,  under 
the  immediate  direction  and  control  of  the  principal  corpor- 
ate officers,  are  not  to  be  deemed  in  such  possession  and 
control  of  the  properties  as  subjects  them  to  garnishment.'' 

The  president  of  this  corporation  is  not  vested  with  the 
power  to  dispose  of  the  funds  of  the  company  as  he  may 
see  proper  ;  and  these  funds  are  not  actually  in  his  posses- 
sion, but  are  in  the  treasury,  and  in  the  possession  of  the 
company. 

The  appropriate  remedy  in  such  a  case  is  by  application 
to  a  Court  of  equity,  seeking  a  discovery  as  to  the  condition 
of  the  company ;  and  upon  the  failure  of  the  chief  officer 
or  officers  to  pay  when  directed,  they  may  be  imprisoned 
for  contempt,  and  the  chancellor  will  take  possession  of  the 
road,  by  placing  it  in  the  hands  of  a  Receiver,  and  apply  the 
net  income  or  any  surplus  fund  to  the  payment  of  the  cred- 
itor's claim. 

To  permit  every  and  any  agent  of  a  corporation  like  this 
to  be  garnisheed,  before  or  after  judgment,  would  result  in 
the  sacrilice  of  all  the  private  and  public  interests  connected 
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with  it.  The  Chancellor,  by  giving  to  the  creditor  the  in- 
come of  the  road,  retaining  enough  to  defray  the  necessary 
expenses  of  the  corporation,  has  given  him  all  that  he  has 
the  right  to  demand,  and  at  the  same  time  preserves  the 
corporate  property  for  private  and  pu'blic  use.  Nor  does 
this  ruling  prevent  a  corporation  from  being  garnished  as 
the  debtor  of  a  third  party,  whose  creditor  is  seeking  to 
make  his  debt.  In  such  a  case,  however,  the  Court  will  re- 
quire payment  to  be  made  in  the  same  manner  as  if  the 
company  were  the  real  debtor. 

We  are  of  the  opinion  that  the  response  of  the  appellant 
was  sufficient.  The  judgment  is  therefore  reversed,  and 
cause  remanded  with  directions  to  discharge  the  rule,  and 
for  further  proceedings  consistent  w^ith  this  opinion. 
(Fowler  v.  Pittsburgh  &  Fort  Wayne  Eaih^oad,  35  Penn. ; 
9  Mass.  265 ;  7  Cowan,  294.) 


ALBEET  G.  BEISBINE  vs,  ST.  PAUL  &  SIOUX  CITY 
EAILEOAD  COMPANY. 

23  Mnnesota,  114, 
Supreme  Court  of  Minnesota,  July  Term,  1ST6. 

In  proceedings,  under  the  general  railway  law,  to  condemn  land  for  rail- 
way purposes,  the  persons  named  in  the  petition  as  owners  of  the  land 
sought  to  be  taken,  may,  before  the  Commissioners,  as  well  as  on  ap- 
peal, dispute  the  statements  of  the  petition  as  to  their  title  and  estate, 
and  show  their  real  title  and  estate  ;  and  the  issue  thus  made  is  propei 
to  be  passed  upon  by  the  Commissioners,  in  determining  the  question 
of  damages,  and  their  decision  thereon  is  reviewable,  on  appeal,  in  tha 
District  Court, 

The  owner  of  a  piece  of  land  bordering  on  the  Mississippi  Piiver,  pur- 
chased from  the  United  States,  and  comprising  a  block  of  land  in  a 
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city,  and  a  narrow  strip  between  such  block  and  tbe  river,  continues  to 
be  a  riparian  proprietor,  though  such  strip  has  become  a  public  street 
by  a  common-law  dedication  ;  and,  even  after  he  has  conveyed  such 
block,  describing  it  in  his  deed  as  extending  to  the  street,  he  continues 
to  be  a  riparian  proprietor  in  respect  of  his  ownership  of  the  fee  of  that 
half  of  the  street  between  the  centre  thereof  and  the  river.  As  such 
riparian  proprietor  he  holds  the  fee  to  low-water  mark,  subject  to  tha 
public  easement  of  navigation,  and  with  all  the  rights  of  other  riparian 
owners  as  detailed  in  the  opinion  ;  and  he  is  entitled  to  compensation 
in  respect  of  those  rights,  from  a  railway  company  that  seeks  to  cor>- 
demn,  for  the  purposes  of  its  railway,  the  land  between  the  centre  of 
the  street  and  the  centre  of  the  channel  of  the  river. 
In  proceedings  by  a  railway  company,  having  its  terminus  at  St.  Paul, 
to  condemn  a  strip  of  land  in  that  city,  between  the  foot  of  the  blnlf 
and  the  Mississippi  River,  the  circumstance  that  such  strip  of  land 
nflbrds  the  only  route  by  which  the  company  can  make  a  connection 
with  other  railways, terminating  at  that  city,  is  proper  to  be  considered 
by  the  jury  in  their  award  of  compensation  to  the  land-owner. 

The  St.  Paul  &  Sionx  City  Kailroad  Company,  in  March^ 
1S74,  presented  its  petition  to  the  District  Court  for  Kam- 
sey  County,  settiiig  forth,  amono;  other  things,  that  it  would 
be  necessary  for  it  to  appropriate,  for  the  purposes  of  its 
road,  certain  real  estate  in  the  City  of  St.  Paul,  described 
in  the  petition  as  follows  :  Commencing  at  a  point  in  the 
centre  line  of  Wabasha  street,  north  of,  and  nineteen  feet 
distant  from,  the  centre  line  of  the  main  track  of  said  rail- 
road as  constructed;  thence  westwardly,  and  parallel  to  said 
centre  line  of  said  railroad  track,  to  a  point  in  the  prolon- 
gation southwardly  of  the  east  .line  of  block  number  35,  in 
the  original  town  of  St.  Paul,  as  platted  and  on  file  in  th^ 
otBce  of  the  Register  of  Deeds  of  said  County  of  Ramsey, 
which  point  is  nineteen  feet  from  the  said  centre  line  of  said 
railroad  track,  and  twenty  feet  from  the  south-east  corner  of 
said  block  35;  thence  westwardly,  and  parallel  to,  and 
twenty  feet  distant  from,  the  south  line  of  said  block  35,  to 
a  point  in  the  centre  of  St.  Peter  street;  thence  south- 
wardly on  the  centre  line  of  St.  Peter  street  prolonged  to 
the  centre  of  the  channel  of  the  Mississippi  River;  thence 
down  the  centre  of  said  channel  eastwardly  to  the  centre 
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line  of  Wabaslia  street  prolonged ;  thence  northwardly  along 
the  centre  line  of  Wabasha  street  to  the  place  of  beginning ; 
subject,  however,  to  the  easement  now  existing  in  said 
premises  as  a  public  street  and  levee,'' 

The  petition  further  sets  forth  "  that  the  names  of  the 
persons  and  corporations,  tlie  owners  of  said  property,  or 
some  part  thereof,  as  far  as  known  to  your  petitionei-s,  are 
tlie  following,  to  wit :  Hiram  Rogers,  Thomas  Holyoke, 
Albert  G.  Brisbine,  D.  A.  Robertson,  Eh'zabeth  Whitacre, 
widow  and  legatee  of  Robert  Whitacre,  deceased,  and  the 
City  of  St.  Paul." 

In  accordance  with  the  prayer  of  the  petition,  three  com- 
missioners were  appointed  by  the  Court,  who-  thereafter 
met  and  examined  the  line  of  railroad  and  the  property 
sought  to  be  taken,  etc.,  and  described  in  the  petition,  and 
heard  the  allegations  and  proofs  of  the  parties  interested, 
and  made  and  filed  their  report,  making  a  separate  assess- 
ment of  damages  to  each  of  the  owners  of  land,  property, 
easement,  or  other  right  sought  to  be  taken — it  being  stated 
in  the  report  "  that  the  said  award  of  damages  is  made  upon 
the  basis  of  said  petition,  to  wit,  that  the  said  taking,  appro- 
priation and  use  of  the  said  property  by  the  said  railroad 
company  is  and  will  remain  subject  to  the  easement  now 
existing  in  said  premises  as  a  public  street  and  levee  but 
no  other  street  than  AYabasha  and  St.  Peter  are  mentioned 
in  the  report,  nor  does  it  contain  any  'description  of  the 
levee  mentioned,  or  any  further  reference  to  it.  After  d^ 
scribing  the  property  of  Elizabeth  W.  Whitacre,  and  the* 
damages  awarded  to  her,  the  report  proceeds:  "That  we 
award  to  Albert  G.  Brisbine,  owner  of  the  following  de>- 
scribed  land  and  property — to  wit,  commencing  at  a  point 
south  of,  and  twenty  feet  distant  from,  the  centre  line  of 
block  35,  aforesaid,  prolonged ;  thence  eastwardly,  and 
parallel  to,  and  twenty  feet  distant  from,  the  south  line 
of  said  block  35,  fifty-three  feet,  more  or  less,  to  the  west 
line  of  land  owned  by  Elizabeth  W.  Whitacre,  widow  and  . 
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legatee  of  Robert  Wliitacre,  deceased ;  thence  southwardly 
along  said  last-named  line  to  the  centre  of  the  channel  of 
the  Mississippi  River ;  thence  westwardly  up  the  centre  of 
said  channel,  fifty-three  feet,  more  or  less,  to  the  said  centre 
line  of  said  block  35,  prolonged ;  thence  northerly  along 
said  last  named  line  to  the  place  of  beginning — as  the 
amount  of  damages  arising  to  him,  the  said  Albert  G.  Bris- 
bine, from  the  taking  thereof,  as  stated  aforesaid,  the  sum 
of  fifty  dollars."  The  Commissioners  also  awarded  dam- 
ages to  the  City  of  St.  Paul  for  the  taking  of  a  piece  of 
land  described  in  the  report,  and  added  that  these  three 
tracts  constitute  the  identical  property  described  in  defend- 
ant's petition.  From  this  award  the  plaintiff  appealed  to 
the  District  Court  for  Ramsey  County. 

At  the  trial  before  Wilkin^  J.,  it  appeared  that  in  the 
original  town  of  St.  Paul,  as  surveyed  in  1847,  block  35  is 
bounded  on  the  north  by  Bench  and  Third  streets,  on  the 
east  by  Wabasha  street,  on  the  west  by  St.  Peter  street,  and 
on  the  south  by  a  strip  of  land,  marked  on  the  plat  of  such 
survey,  filed  in  1849,  as  Water  street,  and  stated  in  the  cer- 
tificate on  the  plat  to  be  thirty  feet  in  width  ;  and  that  the 
block  is  100  feet  in  depth  from  the  north  to  the  south  line. 
It  also  appeared  that  all  the  land  between  the  north  line  of 
block  35  and  the  river,  as  it  tlien  existed,  was  part  of  lots  1 
and  2,  of  section  6,  township  28,  range  22,  according  to  the 
survey  by  the  United  States.  It  also  appeared  that  the 
property  described  in  the  petition,  and  sought  to  be  con- 
demned by  defendant,  was  composed  of  a  strip  of  land  ten 
feet  wide  off  the  south  side  of  Water  r.treet,  as  described  on 
the  plat,  and  of  land  south  of  water  street,  and  between  it 
and  the  present  margin  of  the  river,  and  thence  to  the 
centre  of  the  channel ;  and  that  the  land  between  block  35 
and  the  present  margin  of  the  river  lay  at  the  foot  of  the 
bluff,  the  top  of  which,  at  the  north  line  of  block  35,  is 
about  ninety  feet  above  the  level  of  the  river. 

The  Court  ruled  that  the  plat,  not  being  in  compliance 
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with  tlie  statutory  requirements,  was  ineffectual  to  work  a 
statutory  dedication  of  Water  street  to  the  public ;  and  the 
defendant  introduced  evidence  tending  to  show  a  common- 
law  dedication  of  land  south  of  block  35. as  a  street,  and  the 
user  and  improvement  of  such  street  by  the  public.  Tlie 
defendant  also  introduced  evidence  tending  to  show  that,  at 
the  date  of  the  plat,  block  35,  as  marked  thereon,  extended 
to  the  river ;  that  the  street  south  of  it  had  been  constructed 
by  the  city,  since  the  date  of  the  plat,  by  filling  the  river 
with  material  taken  from  the  bluff ;  and  that  all  the  land 
between  the  south  line  of  block  35  and  the  margin  of  tlie 
river,  at  the  date  of  the  award,  had  been  reclaimed  from 
the  river,  since  the  making  of  the  plat,  by  means  of  filling 
done  by  the  city  of  St.  Paul  and  by  the  defendant.  On 
the  other  hand,  the  plaintiff  introduced  evidence  tending  to 
prove  that,  at  the  date  of  the  plat,  there  was,  between  block 
85,  as  therein  described,  and  the  river-margin,  at  the  point 
in  question,  a  strip  of  land  ^arying  in  width  from  thirty  feet 
at  the  east  end  of  block  35,  to  eighty  feet  at  the  west  end  of 
the  block.    The  location  ot  the  j)roperty  sought  to  be  con- 
demned is  shown  in  the  diagram  oh  page        in  which  the 
entire  property  sought  to  be  taken  is  enclosed  within  dotted 
lines,  and  the  line  of  the  river  is  shown  as  it  existed  at  the 
date  of  the  award.    That  portion  for  which  compensation  is 
claimed  by  plaintiff  com])rises  the  strip,  53  feet  in  width, 
enclosed  on  three  sides  by  dotted  lines,  and  extending  to 
the  river.    On  the  original  map  or  plat  above  mentioned,^ 
the  river  bank  as  indicated  as  north  of,  and  nearly  parallel 
with,  the  railroad  track  marked  on  the  diagram ;  and  on  that 
map  there  is  nothing  between  the  south  line  of  block  35  and 
the  river  to  indicate  the  south  line  of  a  street.    The  track 
of  defendant's  railway  was  laid  across  the  land  sought  to 
be  condemned,  in  1869,  and  has  ever  since  been  used  by 
defendant. 

The  paper  title  shown  by  plaintiff  was  as  follows :  Lots 
1  and  2,  before  mentioned,  were  granted  by  tlie  United 
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States  to  Louis  Robert,  by  patent  of  June  1,  1849.  Prior 
to  the  issuing  of  his  patent,  and  on  January  24,  1849, 
Robert  liad  conveyed  by  metes  and  bounds,  to  one  Randall, 
a  tract  of  eleven  acres,  forming  part  of  lots  1  and  2,  and  in- 
cluding all  the  land  between  the  north  line  of  bl(?ck  35  and 
the  river,  the  plat  before  mentioned  being  made  after  the 
conveyance  from  Robert  to  Randall,  and  not  signed  by  the 
latter.  On  May  10, 1852,  Randall  conveyed  to  plaintiff  and 
D.  A.  Robertson  "all  that  parcel  of  land  which  is  bounded 
by  Bench  street,  Wabasha  street,  the  low-water  mark  on  the 
Mississippi  river,  and  St.  Peter  street,  which  parcel  of  land 
includes  block  Numbered  35  in  the  original  town  plat  of  St. 
Paul,  Minnesota  Territory."  On  April  24,  1855,  Robertson 
made  to  the  plaintiff  a  quit-claim  deed  of  "  all  that  piece  or 
parcel  of  land  between  Wabasha  and  St.  Peter  streets,  in  tlie 
town  (now  city)  of  St.  Paul,  lying  east  of  a  line  drawn  from 
a  point  on  Bench  street,  on  the  north  line  of  block  35,  equi- 
distant from  said  Wabasha* and  St.  Peter  streets,  to  a  point 
also  equi-distant  from  said  last-mentioned  streets,  on  a  line 
di'awn  in  the  Mississippi  river,  opposite  said  lands  and  parallel 
with  the  south  line  of  said  Bench  street,  as  it  is  laid  down 
at  the  point  first  above  fixed  on  the  block  aforesaid." 

On  this  branch  of  the  case  the  defendant  introduced  in 
evidence  the  following  conveyances  by  plaintiff,  viz. :  On 
September  10,  1855,  the  plaintiff  conveyed  to  Robert  Whit- 
acre  all  of  the  east  half  of  block  35  in  the  original  plat  of 
said  town  of  St.  Paul,  save  and  excepting  the  following : 
Beginning  at  the  centre  of  the  north  line  of  said  block  35, 
on  Bench  street ;  thence  easterly  along  the  said  north  line 
fifty-three  feet ;  thence  southerly,  parallel  with  a  line  divid- 
ing said  block  in  the  centre,  as  heretofore  established  by 
said  party  of  the  first  part  and  D.  A.  Robertson,  to  a  line 
drawn  in  the  Mississippi  river,  parallel  with  the.south  line 
of  said  Bench  street ;  thence  westerly,  along  said  line  in  said 
river,  to  said  division  or  centre  line  of  said  block  ;  thence 
northerly,  along  said  division  or  centre  line,  to  the  place  of 
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beginning."  On  October  2, 1860,  the  plaintiff  and  his  wife 
conveyed  to  Aaron  G.  Byram  (to  whom  they  had  previously 
mortgaged  the  same  property)  "  fifty-three  (53)  feet  off  the 
west  side  of  the  east  half  of  block  numbered  thirty- live,  (35), 
in  the  town  (now  city)  of  St  Paul,  according  to  the  division 
of  said  block  between  said  parties  of  the  first  part  and  D.  A. 
Robertson,  and  being  fifty-three  feet  in  front  on  Bench 
street,  and  extending,  of  like  width,  to  Water  street. 

Evidence  was  introduced  by  plaintiff,  under  objection  and 
exception  by  defendant,  tending  to  show  the  value  of  the 
land  claimed  by  plaintiff,  for  use  for  warehouses,  wharves, 
landing-places,  levees,  etc. ;  and,  in  cross-examination  of 
defendant's  general  manager,  the  following  question  was  put 
to  him  by  plaintiff's  counsel,  under  objection  and  exception  : 
"  Is  there  any  other  way  whereby  your  road  can  connect 
with  the  St.  Paul  &  Pacific,  the  Chicago,  Milwaukee  &  St. 
Paul,  the  St.  Paul,  Stillwater  &  Taylor's  Falls,  or  the  West 
Wisconsin  roads,  except  by  passing  down  this  '  path '  where 
you  are  now  ? "  To  which  the  witness  answered :  Only  by 
way  of  Minneapolis — not  in  this  town." 

The  following  instnictions,  requested  by  defendant,  were 
refused  by  the  Court,  and  exceptions  duly  taken: 

2.  The  title  of  Louis  Robert  to  the  premises  in  question 
extended  only  to  the  river,  and  he  did  not  acquire  by  his 
patent  any  title  to  the  bed  of  the  river,  or  any  part  thereof.*' 

In  refusing  tliis  instruction,  the  Court  charged  the  jury 
that  the  title  of  Robert  did  not  extend  below  low-water 
mark, 

"  6.  By  the  deeds  of  Brisbine  to  Whitacre  and  to  Byram, 
the  said  Brisbine  conveyed  all  the  real  property  which  had 
been  previously  conveyed  to  him  by  the  said  deeds  from 
Randall  to  Robertson  and  Brisbine,  and  from  Robertson  to. 
Brisbine. 

"  7.  A  conveyance  of  a  lot  in  a  platted  city,  having  a 
^  front  upon  a  street  extending  therefrom  to  low-water  mark 
of  a  navigable  sti'eam,  vests  the  fee  of  the  land  upon  which 
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sncli  street  in  front  of  such  lot  is  laid  out,  to  low- water  mark, 
Id  the  £ri*antee." 

In  refusing  which  the  (>ourt  charged  that  in  such  case 
the  grantee  would  only  take  to  the  centre  of  the  street. 

"  8.  If  the  jury  find  that  a  street  was  laid  out  and  repre- 
sented upon  a  map  conveying  the  premises  in  question,  and 
extending  from  the  southern  line  of  block  35,  referred  to  in 
tlie  testimony  herein,  to  or  beyond  low- water  mark  in  the 
Mississippi  river,  at  the  date  of  Brisbine's  cons^eyance  to 
the  said  last-named  conveyance  vested  in  said  Byram  the 
title  in  fee  to  the  whole  of  said  fifty-three  feet  in  width,  and 
eixtending  to  said  low-water  mark. 

"  9.  A  person  owning  nothing  but  the  fee  in  the  soil  of  a 
public  street  cannot  be  entitled  to  more  than  nominal  dam-' 
ages  for  such  an  additional  servitude  as  is  sought  to  be  laid 
thereon  in  this  proceeding. 

"  10.  Riparian  rights  cannot  be  lawfully  enjoyed  or  held 
by  one  wlio  is  not  owner  of  real  property  which  forms  part  . 
of  a  water  boundary — as  the  bank  of  a  navigable  river — 
and  which  property  can  be  exclusively  appropriated  to  the 
use  of  such  owner. 

"  11.  There  is  nothing  in  this  case  to  authorize  the  jury 
to  find  that  the  plaintiii,  since  the  year  1860,  had  a  right  to 
fill  up  the  bed  of  the  Mississippi  river,  beyond  the  low- 
Water  mark  thereof,  to  any  extent  or  for  any  purpose  what- 
ever." 

*'  13.  The  jury  cannot  consider  the  value  of  the  land  made 
by  the  railroad  company  on  the  liver-bed,  beyond  low- water 
mark,  as  any  part  of  plaintiff's  damages  herein." 

In  refusing  this  request,  the  Court  charged  the  jury  that, 
in  assessing  damages,  the  jury  must  take  into  view  the  con- 
dition of  the  pl-operty  at  the  time  the  Commissioners  in 
these  proceedings  made  their  award, 

15.  The  railroad  company,  defendant,  is  seeking  to 
acquire  the  right  of  way  over  and  across  the  premises  afore- 
said, under  a  grant  or  power  from  the  State  of  Minnesota, 
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and  the  city  of  St.  Paul,  aud  cannot  be  charged  with  dam- 
ages for  such  right  of  way  over  or  across  any  portion  of  tlie 
Mississippi  river  opposite  that  part  of  block  35,  formerly 
owned  by  plaintiff,  beyond  low-water  mark. 

"  16.  The  plat  of  St.  Paul,  under  the  act  of  1866,  (Sp. 
Laws,  1866,  c.  90,)  introduced  in  evidence  by  defendant,  is 
prima  facie  evidence  of  the  dedication  of  the  land  opposite 
block  35,  on  the  south,  to  public  use  as  a  street." 

The  defendant  also  duly  excepted  to  each  of  the  follow- 
ing portions  of  the  general  charge  of  the  Court : 

"  If  there  was  a  street  there,  (^.  e.  as  shown  on  the  plat,) 
then  the  plaintiS  owned  the  fee  in  the  south  half  of  the 
^reet,  and,  owning  that,  had  property  abutting  upon  the 
river.    *  *     He  had  certain  riparian  rights — that  is, 

he  had  a  right  of  access  to  the  navigable  part  of  the  sti'cam. 
He  had  a  right  to  make  a  landing-place  and  wharf  for  his 
own  use  and  public  use,  so  long  as  he  did  not  interfere  with 
the  navigabihty  of  the  river.  If  there  was  a  street  there, 
the  only  damage  that  can  be  claimed  here  is  the  interference 
with  these  riparian  rights. 

"  In  determining  the  question  of  damages,  you  are  to  take 
into  consideration  the  situation  of  the  property  just  as  it  was 
at  the  time  of  this  condemnation. 

"  It  is  claimed  here  that,  by  these  proceedings,  the  defend- 
ant has  recognized  certain  rights  of  property  in  the  plaintiff; 
and  I  charge  you  that  this  is  true  to  this  extent — that  the 
plaintiff  is  entitled  in  these  proceedings  to  nominal  dam- 
ages." 

The  jury  found  a  verdict  for  plaintiff*,  for  $1,425 ;  a  new 
trial  was  refused,  and  defendant  appealed. 

E.  C.  Palmer^  for  appellant, 

E.  B.  Galusha  and  Gilman,  Clough  (&L(me,  for  respond-* 
ent 

Cornell,  J.  The  tract  of  land  which  the  company,  by 
its  petition,  seeks  to  have  condemned  is  therein  described 
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as  embracing  a  portion  of  both  St.  Peter  and  Wabasha 
streets,  extending  from  the  Mississippi  River  back,  and  no 
other  street  or  levee  is  indicated  as  existing  in  said  tract. 
It  is  stated  in  the  petition  that  such  tract  is  sought  to  be 
taken  subject,  however,  to  the  easement  now  existing  in 
said  premises  as  a  public  street  and  levee,"  and  tliat  the 
plaintiff,  Brisbine,  and  others  therein  named,  are,  as  far  as 
known  to  petitioners,  "  the  owners  of  said  property  or  some 
part  thereof,"  without  specifying  the  particular  portion  be- 
longing to  each,  nor  whether  the  same  is  held  and  owned  by 
them  in  common  or  in  severalty.  It  appears  from  the  re- 
port of  the  Commissioners  appointed  under  this  petition 
that  they  ascertained  and  awarded  damages  in  respect  to  ^ 
tlie  entire  track  separately  in  favor  of  the  different  owners, 
and  upon  the  "basis  stated  in  the  petition,  viz.,  that  the 
said  taking,  appropriation,  and  use  of  the  said  property  by 
tlie  said  railroad  company  is,  and  will  remain,  subject  to  the 
easement  now  existing  in  said  premises  as  a  public  street 
and  levee,"  and  that  they  made  a  separate  assessment  of 
damages  in  favor  of  plaintiff  as  the  owner  of  a  portion  of 
said  tract,  fifty-three  feet  in  width  on  the  river,  and  extend- 
ing therefrom  back  across  the  tract,  of  that  width,  as  tliere- 
in  particularly  described.  No  portion  of  this  fifty-three 
foot  strip  is  contiguous  either  to  St.  Peter  or  Wabasha 
streets.  From  this  award  Brisbine,  as  the  ow^ner  of  such  pai-- 
cel,  appealed  to  the  District  Court,  where  a  verdict  was  ren- 
dered in  his  favor  of  $1,425,  and  from  the  order  refusing  to 
set  aside  the  verdict,  and  denying  a  new  trial,  the  company 
appeals  to  this  Court. 

One  of  the  matters  litigated  and  in  controversy  before 
the  jury  in  the  District  Court  relates  to  the  existence  of  a 
public  street,  thirty  feet  in  width,  extending  across  this 
strip  of  land  next  to  the  river,  referred  to  in  the  testimony 
as*' Water  street,"  and  the  point  is  made  by  the  company 
that  this  is  the  easement  mentioned  in  the  petition  ;  and, 
hence,  the  fact  of  its  existence  should  have  been  assumed 
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on  the  trial  of  the  appeal,  and  the  jury  instructed  to  esti- 
mate plaintiffs  damages  upon  that  basis,  and  the  Court, 
therefore,  erred  in  allowing  any  inquiries  to  be  made  in  re- 
gard to  this  alleged  easement. 

To  this,  it  is  a  sufficient  answer  that  no  such  alleged  ease- 
ment is  referred  to  in  the  petition  ;  the  only  streets  therein 
mentioned  being  St.  Peter  and  Wabasha  streets,  portions  of 
each  of  which  are  included  in  the  description  of  the  tract 
specified  as  the  one  sought  to  be  condemned.  Assuming, 
however,  that  the  petition  "  fully  and  clearly  stated  that  an 
easement,  such  as  is  claimed  for  Water  street,"  existed  in 
the  premises,  the  plaintiff  was  not  concluded  by  such  state- 
ment from  controverting  the  alleged  fact,  either  before  the 
Commissioners  or  upon  the  trial  of  the  appeal  from  their 
award.  The  law  under  which  the  company  acted  in  institut- 
ing and  conducting  the  proceedings  in  this  case  is  the  Act 
of  March  1,  1870,  entitled  "An  act  relating  to  the  St.  Paul 
&  Sioux  City  Railroad  Company."    (Sp.  Laws  1870,  c.  73.) 
By  section  3  of  this  act  it  is  provided  that  all  proceedings 
thereafter  taken  by  the  company,  for  the  purpose  of  con- 
demning land  to  its  use,  shall  be  governed  by  the  provisions 
of  sections  13  to  27,  inclusive,  of  chapter  34,  title  1,  of  the 
Eevised  Statutes  then  in  force,  relating  to  corporations,  save 
that  the  proceedings  should  be  had  in,  and  the  Commis. 
sioners  appointed  should  be  residents  of,  the  county  where 
the  property  was  situated,  or  in  the  county  to  which  it  was 
attached  for  judicial  purposes. 

Under  these  provisions  Commissioners  were  appointed 
upon  the  ex  parte  application  of  the  company ;  and  al- 
though the  company  was  required  to  state  in  its  petition  "  a 
general  description  of  the  land,  property,  and  real  estate" 
sought  to  be  taken,  and  the  names  of  the  owners,  if  known, 
yet  it  was  not  requisite  that  they  should  receive,  nor  did 
they  in  fact  have,  any  notice  of  such  application;  and  hence 
had  no  opportunity  upon  the  hearing  to  raise  any  question 
as  to  the  correctness  of  the  company's  statement  in  regard 
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to  the  ownership  of  the  property.  The  first  opportunity 
the  claimant  liad  to  be  heard  in  the  proceedings  was  before 
the  Commissioners,  of  whose  meeting  for  the  purposes  for 
'  which  they  were  appointed  he  had  notice  ;  and  as  it  is  made 
the  duty  of  the  Commissioners  to  hear  the  allegations  and  tes- 
timony of  parties  interested,  and  to  make  a  separate  assess- 
ment of  damages  in  favor  of  each  owner,  it  necessarily  fol- 
lows that  where,  as  in  this  case,  the  company  has  not  in  its 
petition  specified  the  separate  interest  and  estate  of  each, 
the  very  first  inquiry  to  be  made  and  settled  by  them  is  the 
one  relating  to  the  extent  and  character  of  such  estate  and  in- 
terest, in  order  to  determine  the  damages  accruing  to  its 
owner ;  and,  in  so  far  as  an  enquiry  into  the  title  is  necessary 
to  the  determination  of  this  question,  it  is  a  proper  matter 
for  the  consideration  of  the  Commissioners.  So,  in  case 
the  claimant's  estate  and  interest  is  incorrectly  stated  in  the 
petition,  he  is  not  thereby  concluded  and  prevented  from 
asserting  and  proving  his  real  claim,  interest,  and  estate;  al- 
though, as  was  held  in  Knauft  v.  St.  Paul^  Stilhuater  <j& 
Taylor's  Falls  R.  Co.-,  22  Minn.  173,  and  in  liippe  v. 
Chicago Dubuque  &,  Minn.  R.  Co..,  ante  p.  18,  the  company 
would  be  estopped  from  disputing  such  his  claim  and  title 
on  an  appeal  from  an  award  made  upon  that  basis  by  the 
consent  of  both  parties.  Whenever,  therefore,  either  by  an 
indefinite  statement  in  the  petition  as  to  the  interest  of  the 
claimant  in  the  property,  or  by  one  not  accepted  by  him  as 
true  before  the  Commissioners,  it  becomes  necessary  for 
them  to  inquire  into  and  decide  the  question  of  title  or  in- 
terest as  incidental  to  the  question  of  damages,  it  is  proper 
matter  for  their  consideration,  and  their  decision  thereon  is 
reviewable,  upon  appeal,  in  the  District  Court. 

Assuming,  therefore,  that  a  public  easement,  such  as  is 
claimed  for  Water  street,  was  specifically  alleged  to  exist  in 
the  premises,  by  the  petition,  theplaintifiF,  Brisbine,  was  not 
thereby  precluded  from  controverting  the  alleged  fact  be- 
fore the  Commissioners,  nor  the  Court  from  reviewing  their 
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decision  thereon  upon  the  trial  of  the  appeal  from  their 
award.  Inasmnch,  also,  as  the  particular  portion  of  the 
tract  of  which  plaintiff  was  alleged  to  be  a  part  owner  was 
not  specified  in  the  petition;  this,  too,  became  a  proper  sub- 
ject for  investigation  and  decision,  both  before  tlie  Com- 
missioners and  upon  the  trial  of  the  appeaL 

It  follows,  from  these  views,  that  the  District  Court  was 
correct  iQ  allowing  an  inquiry  to  be  made  into  plaintilTs 
title,  and  the  existence  of  the  alleged  easement,  for  the 
purpose  of  ascertaining  the  character  and  extent  of  his 
estate  and  interest,  and  also  in  its  instruction  to  the  jury, 
that  "  the  company,  by  its  proceedings,  had  so  far  recog- 
nized certain  rights  of  property  in  the  plaintiff  tliat  the 
latter  was  entitled  to  nominal  damages." 

It  is  contended  on  the  part  of  the  company  that  the  plain- 
tiff", in  his  deed  to  Whitacre,  recognized  and  admitted  as  a 
fact  that  block  35  extended  to  the  Mississippi  River,  and 
that  there  was  no  intervening  land  between  it  and  the  river; 
that  the  description  in  his  deed  to  Byram  must  be  construed 
in  reference  to  this  admitted  fact ;  and,  as  such  description 
included  all  of  the  block  to  which  he  had  any  title,  there 
was  nothing  left  in  him  between  it  and  the  river.  In  the 
Byram  deed  no  reference  whatever  is  made  to  the  former 
conveyance  to  .Whitacre,  nor  to  the  description  therein  con- 
tained. An  admission  in  the  latter,  even  though  good  as  to 
Whitacre  and  his  grantees,  would  not  be  binding  or  conclu- 
sive upon  plaintiff  as  against  Byram  and  his  grantees.  The 
s^rant  to  Byrarmis  to  be  determined  by  his  deed,  and  not  by 
what  was  reserved  in  the  conveyance  to  Whitacre. 

The  concluding  clause  of  the  description  in  the  Byram 
— 4<  and  being  fifty- three  feet  in  front  on  Bench  street, 
and  extending  of  like  width  to  Water  street  "—expressly 
limits  the  grant  therein  made  to  Water  street,  whatever  it 
was.  If  the  street  was  one  in  which  the  public  had  ac- 
quired an  easement  by  either  a.  statutory  or  common  law 
dedication,  the  grant  extended  to  its  centreline,  subject  only 
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to  such  easement ;  otherwise,  it  terminated  at  the  dividing 
line  between  it  and  the  block. 

In  this  latter  case,  the  absolute  title  in  fee  to  all  the  land 
between  such  dividing  line  and  the  river  at  low  water  mark 
undoubtedly  remained  in  the  plaintiff,  togetlier  with  all  such 
riparian  rights  as  follow  the  ownership  of  real  estate  bor- 
dering upon  a  navigable  stream.  What  these  rights  are, 
especially  in  regard  to  land  acquired  originally  from  the 
United  States,  and  bordering,  as.  this  does,  upon  the  Mis- 
sissippi Kiver,  we  regard  as  f.ully  and  correctly  settled  by 
the  Federal  Supreme  Court.  Button  v.  Strong^  1  Black, 
23;  Railroad  Co.  v.  Schxmneiei\  7  Wall,  272  ;  Yateis^'. 
MUicaukee^  10  Wall.,  497.  According  to  the  doctrine  of 
these  decisions,  the  plaintiff  possessed  the  right  to  enjoy  free 
communication  between  his  abutting  premises  and  the 
'navigable  channel  of  the  river ;  to  build  and  maintain,  for 
his  own  and  the  public  use,  suitable  landing  places,  wharves, 
and  piers,  on  and  in  front  of  his  land,  and  to  extend  the 
same  therefrom  into  the  river,  to  the  point  of  navigability, 
even  though  beyond  low  water  mark;  and  to  this  extent  ex- 
clusively to  occupy,  for  such  and  like  purposes,  the  bed  of 
the  stream,  subordinate  and  subject  only  to  the  navigable 
rights  of  the  public,  and  such  needful  rules  and  regulations 
for  their  protection  as  may  be  prescribed  by  competent  legis- 
lative authority.  The  rights  whicli  thus  belonged  to  him, 
as  riparian  owner  of  the  abutting  premises,  were  valuable 
property  rights,  of  which  he  could  not  be  divested  without 
consent,  except  by  due  process  of  law,  and,  if  for  public 
purposes,  upon  just  compensation.  Yales  v.  Milwaukee, 
10  Wall.,  497. 

If,  as  is  claimed  by  defendant,  Water  street  was  in  fact  a 
street  lawfully  dedicated  to  public  use  as  such,  whatever  its 
actual  width — whether  occupying  the  whole  or  only  part  of 
the  intervening  space  between  the  block  and  the  river — the 
fee  of  the  south  or  river  side  half  thereof  renjained  in  the 
plaintiff,  subject  only  10  the  specific  easement  created  by 
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the  act  of  dedication.  Banks  v.  Ogden.  2  Wall.,  67.  Ko 
additional  servitude  could  be  imposed  upon  it  against  his 
.will,  except  for  some  public  purpose,  and  upon  compensa- 
tion as  provided  by  law.  The  company  had  no  right  to  oc- 
cupy it  for  the  purposes  of  its  road,  nor  could  it  acquire  any 
such  right  from  the  City  of  St.  Paul.  Gray  v.  First  Div. 
St.  Paul  dt  Pacific  E.  Co.^  13  Minn.  315  ;  Schitrmeier  v. 
St,  Paul  &  Pacific  P.  Co.,  10  Minn.  82.  Being  such 
owner  in  fee  of  this  half  of  the  street,  even  though  no  soil 
was  left  remaining  between  it  and  the  river  at  low  water 
mark,  he  was  a  riparian  proprietor  of  land  bounded  by  a 
navigable  stream,  and  certainly  possessed  of  all  the  rights 
appurtenant  to  such  ownership.  Baiiks  v.  Ogden^  2  Wall. 
57  ;  Yates  v.  Milwaukee,  10  Wall,  497. 

There  is  nothing  in  the  case  tending  to  show  that  the 
plaintifE  or  any  of  his  grantors  had  ever  parted  with  any  of 
these  rights.  The  plat  of  the  "City  of  St  Paul,"  or 
"  Lower  St.  Paul,"  introduced  in  evidence,  which  is  the 
foundation  upon  which  rests  the  claim  that  Water  street  is 
a  public  street  and  levee,  indicates  no  intention  on  the  part 
of  the  proprietors  of  that  plat  to  dedicate  any  portion  of  the 
premises  in  question  to  public  use  for  the  purpose  of  a  levee 
or  landing.  Water  street  is  therein  designated  as  a  street 
thirty  feet  wide,  and  there  is  nothing  on  the  plat  to  indicate 
its  dedication  to  any  other  purpose  or  use  than  that  of  an 
ordinary  street  in  a  city.  Hence,  the  point  raised  upon  the 
argument  as  to  the  effect  of  a  dedication,  for  levee  pur- 
poses, of  a  strip  of  land  bordering  upon  the  river,  upon  the 
riparian  rights  of  the  proprietor,  is  not  properly  before  the 
Court  for  consideration. 

That  this  plat  was  ineffectual  as  a  statutory  dedication 
was  expressly  decided  in  Baker  v.  City  of  St.  Paul,  8 
Minn.  491.  Neither  did  the  act  of  February  14,  1866,  (Sp. 
Laws,  1866,  c.  90),  and  the  record  of  the  plat  thereunder, 
give  it  any  such  effect,  or  constitute  any  evidence  of  dedi- 
cation as  against  the  plaintiff,  as  he  was  not  a  party  thereto; 
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and  the  original  patentee,  Kobert,  had  parted  with  his  in- 
terest in  tlie  premises  in  question  prior  to  his  joining  in  the 
execution  of  the  phxt. 

Whether  any  public  easement  existed  in  the  premises,  by 
virtue  of  a  common  law  dedication,  depended  upon  the  in- 
tention of  the  parties  to  such  alleged  dedication,  which,  as 
a  question  of  fact,  was  properly  submitted  to  the  jury  upon 
the  whole  evidence,  under  instructions  unquestionably  cor- 
rect as  to  the  rules  of  law  applicable  thereto. 

The  whole  case  seems  to  have  been  correctly  disposed  of 
by  the  trial  court,  and  none  of  its  rulings  upon  the  admissi- 
bility of  evidence,  or  in  its  instructions  to  the  jury,  furnish 
any  just  ground  for  a  new  triaL 

Order  affirmed. 


Ingraham  v.  Cincago  D.  &  M.  R.  R.  5  Am.  Ry.  R.  99  ;  Barney  v.  City 
of  Keokuk,  9  lb.  338  ;  Tomlin  v.  Dubuque  B.  d:  M.  R.  R.  10  lb,  70  ;  Dela- 
plaine  v.  Chicago  «£•  ^orih-western  R.  R.  15  lb.  28  and  note  on  p.ige  do. 


ST.  PAUL,  STILLWATER   &  TAYLOR'S  FALLS 
RAILWAY  COMPANY  vs.  DANIEL  M. 
ROBBINS. 

23  Minnesota,  439. 

Supreme  Court  of  Mifmesota,  March  Term,  1877. 

A  subscription  for  stock  of  a  corporation,  in  the  following  words  and  fig- 
ures, to  wit :  "  We,  the  undersigned,  do  hereby  subscribe  to  the  pre- 
ferred capital  stock  of  the  St.  Paul,  Stillwater  &  Taylor's  Falls  Kailroad 
Company,  and  promise  to  pay  for  the  number  of  shares  set  opposite 
our  respective  names  ;  these  subscriptions  not  to  be  binding  until 
sixty-five  thousand  dollars  of  said  stock  is  bubscnbed  for.    Date:  Oc- 
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tober,  1872.  Name  of  subscriber  :  Daniel  M.  Robbins.  No.  of  shares: 
20  ;  par  value  .  $2,000  ;"  taken  in  the  stock-subscription  book  of  the 
compan}^  authorized  by  it  to  be  open  to  receive  such  subscriptions, 
and  the  issuance  of  such  preferred  stock  having -been  duly  authorized 
by  it,  constitutes  (the  $G5,000  having  been  subscribed  for)  a  valid  con- 
tract on  the  part  of  the  company  to  issue  the  stock,  and,  on  the  part  of 
the  subscribers,  to  receive  and  pay  for  the  stock. 

The  promises  of  the  respective  parties  to  such  a  contract  are  concurrent 
and  dependent,  and  neither  can  require  the  other  to  perform,  without 
performing  or  offering  to  perform  on  his  part.  A  complaint  is  an 
action  by  the  company  upon  such  a  subscription,  which  does  not  aver 
that  the  company  has  issued,  or  ofifered  to  issue,  the  stock  to  the  de- 
fendant, is  insufficient. 

This  action  was  brouglit  in  the  District  Court  for  Rnmsey 
county.  A  demurrer  to  the  complaint,  as  not  stating  a 
cause  of  action,  was  sustained  by  Wilkin,  J.,  on  the  ground 
that  the  complaint  failed  to  aver  that  the  company  had 
authorized  or  directed  the  issue  of  the  preferred  stock  for 
which  the  defendant  subscribed;  The  complaint  having 
been  amended,  a  demurrer  to  the  amended  complaint  was 
overruled  by  Simons,  J.,  on  the  ground  that,  in  the  decision 
sustaining  the  former  demurrer,  the  complaint  bad  been 
lield  sufficient,  except  for  the  defect  above  mentioned, 
and  that  such  defect  had  been  supplied  by  the  amendment. 
From  the  order  overruling  his  demurrer,  the  defendant  ap- 
pealed. 

Lamprey  ds  James,  for  appellant 

A.  B.  Siickney  and  L.  B,  Cornman,  for  respondent. 

GiLFiLLAN,  C.  J.  Appeal  from  an  order  overruling  a 
demurrer  to  the  amended  complaint.  The  action  is  to  re- 
cover the  amount  of  a  subscription  to  the  plaintiffs  cap- 
ital stock,  which  subscription  is  alleged  to  have  been  made 
in  the  regular  stock-subscription  book  of  the  plaintiff,  in  the 
words  and  figures  following  :  "  We,  the  undersigned,  do 
hereby  subscribe  to  the  preferred  capital  stock  of  the  bt. 
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Paul,  Stillwater  &  Taylor's  Falls  Railroad  Company,  and 
promise  to  pay  for  the  number  of  shares  set  opposite  our 
respective  names ;  tliese  subscriptions  not  lo  be  binding 
until  sixty-five  thousand  dollars  of  said  stock  is  subscribed 
for.  Date:  October,  1872;  .Name  of  subscriber:  Daniel 
M.  Robbins  ;  No.  of  shares  :  20;  par  value  :  $2,000." 
The  shares  were  for  $100  each. 

The  amended  complaint  alleges  that  the  plaintiff,  being 
fully  authorized  and  empowered  to  issue  the  preferred  cap- 
ital stock  mentioned  and  set  forth  in  said  agreement,  and 
for  which  the  defendant  subscribed  as  aforesaid,  did,  by  an 
order  and  resolution  duly  made  and  adopted  by  its  board  of 
directors,  at  a  meeting  thereof  duly  convened  and  held  on 
August  21,  1872,  duly  authorize  and  direct  the  issuance  of 
the  preferred  capital  stock  aforesaid,  and  also  did  direct  that 
the  books  of  plaintiff  should  be  opened  to  receive  subscrip- 
tions for  the  same ;  and  that,  pursuant  to  such  authority 
and  direction  made  as  aforesaid,  the  defendant  subscribed 
for  said  stock  as  aforesaid."  The  amount  of  $70,500  was 
subscribed.  The  amended  complaint  does  not  allege  any 
other  act  done  by  the  plaintiff,  either  that  any  call  or  assess- 
ment upon  the  subscriptions  was  made,  or  any  demand  for 
payment,  or  that  any  stock  certificates  were  issued,  or  even 
that  plaintiff  is  ready  and  willing  to  issue  them,  upon  being 
paid  the  amount  of  the  subscriptions. 

The  subscription  by  defendant  constituted  a  valid  contract 
on  the  part  of  the  company  to  issue  the  stock  to  defendant, 
and,  on  his  part,  to  pay  for  it.  An  implied  promise  to  issue 
the  stock,  arising  from  the  circumstances  under  which  the 
subscription  was  taken,  is  the  consideration  for  the  defend- 
ant's promise.  The  question  is,  was  there  a  breach  on  the 
part  of  defendant  ? 

It  appears  from  the  complaint  that,  at  the  time  of  this 
subscription,  the  company  was  fully  organized ;  so  that  it 
does  not  stand  upon  precisely  tlie  same  footing  as  a  sub- 
scription made  prior  to,  and  for  the  purpose  of  effecting,  the 
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organization.    Such  a  subscription  gives  to  the  subscriber 
an  interest  in  the  corporation,  and  the  right  to  take  part  in 
organizing  it,  and  this  interest  and  right  are  a  sufficient 
consideration  to  support  his  promise.    But  the  subscription 
m  this  case  does  not  appear  to  have  been  to  the  original 
stock ;  on  the  contrary,  it  appears  that,  after  the  company 
was  fully  organized,  its  board  of  directors  authorized  and 
directed  the  issuance  of  what,  in  tlie  amended  complaint,  is 
called  "  preferred  capital  stock,"  and  also  directed  that  the 
company's  books  should  be  opened  to  receive  subscriptions 
for  the  same.    The  mere  subscription  to  this  stock,  while  it 
constitutes  a  valid  contract  on  the  part  of  the  company  to 
issucsthe  stock  to  defendant  upon  his  paying  for  it,  and,  on 
his  part,  to  receive  and  pay  for  it,  does  not  give  him  an 
interest  in  the  company,  nor  vest  in  him  the  title  to  the 
'stock.    It  can  be  sustained  as  a  contract  only  on  the  implied 
promise  of  the  company  to  issue  the  stock  to  him.   ISo  time 
is  appointed,  in  the  writing  subscribed,  for  the  payment  of 
the  money  or  the  issuance  of  the  stock,  except  that  the  sub- 
scription should  not  be  valid  until  $65,000  of  the  stock 
should  be  subscribed  for.    We  regard  the  two  promises  as 
concurrent  and  dependent,  and  that  neither  party  could 
require  the  other  to  perform  without  performing  oi-  offering 
to  perform  the  promise  on  his  part.    As  plaintiff  has 
neither  issued  the  stock,  nor  offered  to  issue  it,  the  action  is 
prematurely  brought. 
Order  reversed. 


Emxmlii  V.  Sprivjieldf  Jackson  &  P.  i2.       16  Am.By.  B,  266. 
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MmNEAPOLTS  &  ST.  LOUIS   KATLWAY  COM. 
PANY  vs.  DOEILUS  MOERISON. 

23  Minnesota,  308. 
Supreme  Court  of  Minnesota,  February  Term,  1877. 

The  plaintiff's  charter  (Laws  1853,  c.  10)  fixes  its  capital  stock  at  $2,000,000, 
provides  that  as  soon  as  $100,000  thereof  shall  have  been  subscribed, 
certain  persons  shall  give  notice  of  a  meeting  of  the  stockholders 
to  choose  directors,  and  confer  upon  the  directors  the  usual  general 
authority  to  manage  the  business  of  the  corporation ;  and,  among 
other  things,  authorizes  them  to  "  receive  payment  to  the  subsciptions 
to  the  capital  stock,  at  such  time,  in  such  proportion  not  exceeding 
twenty-five  per  cent,  at  any  one  instalment,  under  such  conditions,  as 
they  shall  deem  fit."  Udd,  1.  That  these  provisions  authorize  the 
organization  of  the  corporation  upon  a  stock  subscription  of  $100,000, 
and  also  authorize  the  directors,  upon  such  organization,  to  proceed 
with  the  business  of  the  corporation  ;  and,  among  other  things,  to  col- 
lect instalments  of  stock. 

2.  That  the  allegation  in  the  complaint  in  this  case,  that  the  plaintiff  cor- 
poration is  duly  organized,  invo>/es  the  fact  of  a  stock  subscription  to 
at  least  the  requisite  amount  of  $100,000. 

3.  That  the  mode  of  subscription  provided  for  in  section  4,  of  plaintiff's 
charter  as  amended  by  Sp.  Laws,  1869,  c.  117,  §  2,  relates  to  subscrip- 
tions made  before  organization  ;  and  that,  as  to  subscriptions  made  after 
organization,  the  taking  of  them  is  left  to  the  corporation,  acting 
through  its  board  of  directors. 

feection  6  of  plaintiff's  charter  authorizes  the  directors  to  "receive  pay- 
ment to  the  subsciii)tion  to  the  caj)ital  stock,  *  *  *  such  pro- 
portion, not  exceeding  twenty-five  per  cent,  at  any  one  instalment, 
under  such  conditions,  as  they  shall  deem  fit, "and  makes  it  their  duty, 
at  least  thirty  days  previous  to  the  appointed  time  of  such  required 
payment,  to  give  notice  thereof,  "in  some  newspaper  printed  in  the 
territory  of  Minnesota,  and  in  such  other  place  or  places  as  may  be 
thought  advisable."  IMd,  1.  That  these  provisions  do  not  make  it 
necessary  that  each  payment  required  should  be  called  for  separately, 
or  that  separate  notice  should  be  given  of  each  required  payment, 
or  that  there  should  be  an  interval  of  thirty  days  between  the  appointed 
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times  of  payment ;  but  that  it  is  competent  for  the  directors,  atone  time 
and  in  one  call,  to  require  several  instalments  to  be  paid,  each  at  a 
different  future  date,  and  to  give  one  notice  of  all  the  required  pay- 
ments. 

2.  That  the  allegation,  in  the  complaint,  that  payment  of  the  several  in- 
stalments called  "was  duly  demanded  of  defendant,  by  publication  of 
notice  for  thirty  days  in  the  Minneapolis  Daily  Tribune,"  is,  as  against 
the  demurrer,  a  sufficient  allegation  that  the  proper  notice  was  pub- 
lished in  a  proper  newspaper,  and  in  proper  time. 

3.  That  the  giving  of  the  other  notice  provided  for,  is  left  to  the  option  of 
the  directors. 

The  complaint  in  this  action  alleges  that  the  plaintiff  is 
duly  organized  and  incorporated  under  and  by  virtue  of  the 
act  of  the  Territorial  Legislature  of  Minnesota,  entitled  "  An 
act  to  incorporate  the  Minnesota  Western  Railroad  Com- 
pany," approved  March  3,  1853,  (Laws  1853,  c.  10,)  and 
several  amendatory  acts,  viz..  Laws  1855,  c.  65;  Sp.  Laws 
18(59,  c.  117  ;  Sp.  Laws  1870,  c.  57 ;  Sp.  Laws  1871,  c.  71 ; 
that,  being  so  organized  and  incorporated,  the  plaintiff,  in 
the  year  1869,  proposed  to  build  a  railroad  from  tlie  city  of 
Minneapolis,  in  Hennepin  county,  in  a  south-westerly  direc- 
tion, to  and  beyond  the  Minnesota  river,  and  to  a  point  at 
or  near  a  junction  with  the  St.  Paul  &  Sioux  City  Railroad, 
in  this  State  ;  that,  for  the  purpose  of  raising  money  to  build 
such  railroad,  the  plaintiff  proposed  to  issue  certificates  of 
stock  to  such  persons  as  might  subscribe  money  for  the  pur- 
pose of  building  such  railroad,  and  pay  the  same  for  such 
certificates,  and  solicited  subscriptions  from  various  persons, 
including  the  defendant;  that  divers  persons  subscribed  for 
plaintiff's  stock,  to  enable  it  to  build  such  railroad;  and^ 
among  others,  the  defendant,  on  February  1,  1870,  sub- 
scribed $10,000  for  100  shares  of  stock,  of  the  par  value  of 
$100  each,  and  agreed  to  make  payments  therefor,  from  time 
to  time,  as  the  plaintiff's  board  of  directors  might  require, 
upon  notice  thereof,  in  accordance  with  the  plaintiff's  char- 
ter and  by-laws ;  that  thereafter,  hy  resolution  of  its  board 
of  directors,  pursuant  to  its  charter,  the  plaintiff^s  name  was 
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duly  changed  to  "  The  Minneapolis  &  St.  Louis  Railway 
Company,"  of  which  change  due  notice  was  given  as  re- 
quired by  its  charter;  that,  relying  on  the  agreements  of  its 
subscribers,  including  the  defendant,  the  plaintiff,  in  1870 
and  1871,  constructed  the  line  of  railroad  before  mentioned, 
being  about  twenty-eight  miles  in  length,  and  finished  the 
same  in  1871,  before  the  commencement  of  this  action. 

The  complaint  further  alleges  that,  on  May  29,  1872,  the 
plaintiff's  board  of  directors  levied  an  assessment  of  four 
instalments,  of  25  per  cent,  each,  on  all  unpaid  subscriptions 
to  its  capital  stock,  payable,  respectively,  on  July  1,  1872, 
July  15,  1872,  August  1,  1872,  and  August  15,  1872,  to 
the  plaintiff's  treasurer,  at  the  State  National  Bank  at  Min- 
neapolis ;  that,  at  the  time  of  the  levy  of  such  assessment, 
the  defendant  had  paid  nothing  on  his  subscription  to  said 
stock,  and  the  whole  thereof  was  unpaid ;  that  payment 
of  such  assessment  and  several  instalments  was  duly  de- 
manded of  the  defendant,  by  publication  of  a  notice  for 
thirty  days,  in  the  Minneapolis  Daily  Tribxme^  of  the 
amount  of  such  assessment  and  instalments,  and  the  time 
when,  place  where,  and  person  to  whom  the  same  were  made 
payable,  in  accordance  with  plaintiff's  charter  and  by-laws, 
and  said  resolution  of  its  board  of  directors ;  that  plaintiff 
has  paid  no  part  of  said  assessment. 

The  complaint  concludes  with  an  averment  of  plaintiff's 
readiness  to  deliver  to  defendant  certificates  for  the  stock 
subscribed  for  by  him,  upon  being  paid  the  amount  of  his 
subscription,  and  of  a  tender  of  such  certificates  before  suit 
brought.  Judgment  is  demanded  for  $10,000,  with  interest 
from  August  16,  1872. 

A  general  demurrer  to  the  complaint  was  overruled  by  the 
District  Court  for  Hennepin  county,  Yanderhurg^  J.,  presid- 
ing, and  defendant  appealed.  An  order  overruling  a  demurrer 
to  a  similar  complaint  was  affirmed,  on  appeal,  in  Minneapolis 
iSa  Si.  Louis  Railway  Co.  v.  Bassett,  20  Minn.  535,  the  points 
d3termined  in  the  following  opinion  not  being  then  made. 
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Bradley  &  Morrison^  for  appellant. 

Atwater  (&  Bahcock,  for  respondent. 

Bkkry,  J.  (Cornell,  J.,  having  been  of  counsel,  did  not  sit 
in  the  case.)    1.  The  original  charter  from  which,  and  acts 
amendatory,  the  plaintiff  derives  its  existence  and  powers, 
is  found  in  Laws  1853,  c.  10.    By  section  3  of  that  act  the 
capital  stock  of  the  corporation  created  is  fixed  at  $2,000,000. 
Section  5  provides  that  "  so  soon  as  said  stock,  or  one  hun^ 
dred  thousand  dollars  thereof,  shall  have  been  subscribed," 
certain  named  persons  shall  give  notice  of  a  meeting  of  the 
stockholders  to  choose  directors.    Subsequent  portions  of 
the  act  confer  upon  the  directors  the  usual  general  authority 
to  manage  the  business  of  the  corporation  ;  and,  among  other 
things,  they  are  authorized  (§  6)  to    receive  payment  to  the 
subscriptions  to  the  capital  stock  at  such  time,  in  such  pro- 
portion, not  exceeding  twenty-five  per  cent,  at  any  one 
instalment,  under  such  conditions,  as  they  shall  deem  fit, 
under  the  penalty  of  forfeiture  of  all  previous  paj^ments 
thereon,  or  otherwise."    Whatever  might  have  been  the 
case,  in  the  absence  of  the  above  provision  of  section  5,  that 
provision  clearly  authorizes  the  organization  of  the  corpo- 
ration upon  a  stock  subscription  of  $100,000,  and  the  subse- 
quent provisions  of  the  act  as  clearlj^  authorize  the  directors, 
upon  such  organization,  to  proceed  with  the  business  of  the 
corporation,  and,  among  other  things,  to  collect  instalments 
of  tl\e  stock.    And  as  the  authority  to  organize  depends 
upon  the  fact  that  stock  to  the  amount  of  $100,000  has  been 
subscribed,  the  allegation  in  the  complaint  in  this  case,  that 
the  corporation  is  duly  organized,  involves  the  fact  of  such 
subscription,  and  is  sutlicient  against  a  demurrer. 

2.  Defendant's  second  point,  in  substance,  is  that  the 
railroad  which  the  plaintiff  alleges  that  it  undertook  to 
build,  and  did  build,  is  not  the  railroad  which  it  was  author- 
ized to  build.  A  reference  to  the  map  will  show  that  the 
former  is  in  fact  a  portion  of  the  latter,  which  is  sutficient. 
See  original  charter,  Laws,  1S53,  c.  10,  §  16. 
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3.  The  third  point  made  by  defendant  is  that  it  does  not 
^appear  that  defendant  ever  made  any  legal  or  valid  sub- 
scription to  the  stock  of  the  plaintiff.  This  point  is  based 
upon  the  fact  that  the  complaint  shows  that  the  subscrip- 
tion was  not  taken  under  the  provisions  of  section  4  of  the 
charter,  as  amended  by  Sp.  Laws  1869.  c.  117,  §  2,  which 
authorized  certain  persons  named  to  open  books  for  sub- 
scriptions to  the  stock.  The  mode  of  subscription  provided 
for  in  section  4,  as  amended,  is  provided  with  reference 
only  to  subscriptions  made  before  organization.  As  respects 
subscriptions  taken  after  organization,  like  the  defendant's 
subscription  in  this  case,  the  matter  of  taking  them  is  left 
to  the  corporation,  acting  through  its  board  of  directors. 
Under  this  authority  the  defendant's  subscription  is  to  be 
presumed  to  have  been  taken,  upon  the  allegation  of  the 
complaint. 

4.  Section  6  of  the  original  charter  authorizes  the  direc- 
tors to  "  receive  payment  to  the  subscriptions  to  the  capital 
stock  *  *  in  such  proportion,  not  exceeding  twenty- 
live  per  cent,  at  any  one  instalment,  under  such  conditions, 
as  they  shall  deem  tit,''  and  makes  it  their  duty,  "at  least 
thirty  days  previous  to  the  appointed  time  of  such  required 
payments,"  to  give  notice  thereof  in  a  newspaper.  .  This  . 
does  not,  as  defendant  contends,  make  it  necessary  that  each 
payment  recpiired  should  be  called  for  separately,  or  that 
separate  notice  should  be  given  of  each  required  payment, 
or  that  there  should  be  an  interval  of  thirty  days  between 
the  appointed  tunes  of  payment ,  for  such  is  not  the  language 
of  the  statute.  It  was,  therefore,  competent  for  the  direc- 
tors— as  they  did  in  this  case — at  onetime,  and  in  one  call, 
to  require  several  instalments  to  be  paid,  each  at  a  different 
future  date,  and  to  give  one  notice  of  all  the  required  pay- 
ments. 

5.  By  sections  6  and  4  of  the  original  charter  tlie  sub- 
scribers to  stock  are  to  be  notilied  of  payments  required 
thereupon,  "  by  giving  thirty  days'  notice  n\  some  news- 
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paper  printed  in  the  territory  of  Minnesota,  and  in  such 
other  place  or  places  as  may  be  thought  advisable."  The 
complaint  alleges  that  payment  of  the  several  instalments 
called  for  upon  defendant's  subscription  "  was  duly  demanded 
of  said  defendant,  by  publication  of  a  notice  for  thirty  days 
in  the  Mhmeajjolis  Daily  Tribune^''  etc.  As  against  a 
demurrer,  this  is  a  sufficient  allegation  that  the  proper  notice 
was  published  in  a  proper  newspaper,  and  in  proper  time. 
Tlie  giving  of  the  other  notice  mentioned  is  left  to  the  option 
of  the  directors. 

6.  DefeJidant's  remaining  point,  to  wit,  "that  the  com- 
plaint shows  that  the  subscription  was  made  before  the  com- 
pany had  an  existence,"  is  a  technical  objection  to  an  in- 
accuracy which  is  amply  cured  by  the  general  tenor  of  the 
complaint. 

Order  affirmed. 


Ridgefield  &  New  Yoi'k  R.  R.  v.  Brush,  11  Am.  Ry.  R.,  18;  and  note  on 
page  41 ;  Ji:inmilt  v.  Springfield,  Jackson  &  P,  B.  R.,  16  lb.  266. 


BLESCH  vs.  THE  CHICAGO  &  NORTH  WESTERN 
RAILWAY  COMPANY. 

43  Wisconsin,  183. 

Supreme  Court  of  Wisconsin^  August  Term,  1877. 

Where  a  railway  company,  without  the  consent  of  the  owner,  and  with- 
out having  acquired  a  right  to  the  land  in  the  manner  provided  by 
statute,  takes  possession  of  land  for  which  it  is  liable  to  make  compen- 
sation (,in  this  case  land  forming  part  of  a  public  street,  but  the  fee  of 
which  was  in  the  plaintiff),  it  is  liable  in  an  action  of  trespass  }  and  the 
neglect  of  the  owner  to  proceed  by  injunction  to  restrain  the  company 
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from  constructing  its  road  on  such  land,  is  not  a  waiver  of  his  "right  of 
action  for  the  trespass. 
In  an  action  for  such  a  trespass,  it  was  error  to  give  instructions  imply- 
ing that  plaintiff  was  entitled  to  recover  the  difference  betwe  m  the 
value  of  the  use  of  the  premises  with  the  railroad  constructed  and  used 
as  it  was.  with  all  its  inconveniences,  and  the  value  of  such  use  as  it 
would  have  been  with  the  railroad  where  it  was,  hut  without  such  inconven- 
iences. 

The  damages  recoverable  in  this  case  could  not  exceed  the  difference  be- 
tween what  would  have  been  the  rental  value  of  the  premises  (during 
the  continuance  of  the  trespass,  down  to  the  commencement  of  the 
action),  in  case  there  had  been  no  railroad  on  the  street,  and  its  actual 
rental  value  with  the  railroad  constructed  and  operated  as  it  was. 

Ihe  fact  that  only  a  part  of  the  width  of  defendant's  track  was  upon  » 
plaintiff's  land  will  not  affect  the  rule  of  damages. 

APPEAL  from  the  Circuit  Court  for  Bi'own  County. 

Plaintiff  is  the  owner  of  certain  lots  in  the  city  of  Fort 
Howard,  on  which  are  located  his  dwelling  and  brewery, 
and  w^iose  easterly  front  is  upon  Pearl  street.  In  Novem- 
ber, 1862,  defendant  built  a  railroad  track  along  Pearl  street ; 
and  opposite  plaintiff's  close,  without  his  consent ;  it  so  lo- 
cated its  track  that  a  part  thereof,  six  inches  in  breadth,  is 
west  of  the  middle  of  the  street,  and  so  upon  land,  the  fee 
of  which  is  in  the  plaintiff" ;  and  from  that  time  down  to  the 
commencement  of  this  action  in  September,  1874,  it  had 
continuously  run  its  locomotives  and  cars  over  said  track ; 
and  no  proceedings  had  been  had  at  any  time  to  condemn 
the  land.    This  action  was  for  damages  for  the  trespass. 

Defendant  objected  to  the  introduction  of  any  evidence 
under  the  complaint,  on  the  ground  that  since  the  enact- 
ment of  ch.  175,  Laws  of  1861,  the  statutory  remedy  by 
appraisal  and  condemnation  of  the  land  was  exclusive;  but 
the  objection  was  overruled. 

The  evidence  for  plaintiff  tended  to  show  that  defendant's 
track  was  laid  in  great  part  above  the  ground,  and  was  im- 
perfectly ballasted,  in  consequence  of  which  great  difficulty 
was  experienced  in  crossing  with  teams ;  that  that  portion 
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directly  in  front  of  plaintiff's  premises  was  used  considerably 
in  switching,  and  that  frequently  trains  were  left  standing 
there,  or  w^ere  in  constant  motion  back  and  forth,  for  such 
periods  of  time  as  to  seriously  impede  travel  over  and  along 
the  street;  that  plaintiff's  brewery  was  accessible  only  from 
Pearl  street ;  and  that  the  use  of  that  street  by  defendant 
had  caused  a  diversion  of  travel  and  trade  to  other  quarters 
of  the  city,  to  plaintiff's  damage,  beside  causing  him  much 
inconvenience  and  increased  expense  in  carrying  on  his 
business.  There  was  also  considerable  other  evidence  intro- 
duced by  the  plaintiff  as  bearing  upon  the  amount  of  dam- 
ages, much  of  which  was  received. 

The  judge  instructed  the  jury  that  there  were  three 
{^rounds  on  which  damages  might  be  assessed  in  plaintiff's 
favor:  First,  defendant's  trespass  in  its  actual  entry  upon 
and  physical  occupation  of  the  six-inch-wide  strip  of  his  land, 
and  the  direct  consequences  thereof  to  the  remainder  of  his 
premises;  second,  the  injuries  resulting  from  the  existence 
and  use  of  the  railroad  in  front  of  said  premises,  considered 
as  a  nuisance  J  and  third,  the  injury  to  plaintiff's  property 
right  in  the  street^  hereafter  deffried.  He  then  charged,  in 
substance,  1.  That  in  determining  the  damages  under  the 
jirst  head,  the  jury  might  consider  the  difference  in  annual 
value  to  the  plaintiff,  from  the  construction  of  the  road  to 
the  commencement  of  the  action,  of  said  six  inch  wide  strip 
(subject  to  the  public  easement  for  an  ordinary  street),  as  it 
was  with  the  railroad  in  operation  upon  it,  and  as  it  would 
have  been  had  not  the  railroad  been  constructed  upon  it ; 
and  also  the  difference  between  the  annual  value  to  the 
j)laintiff,  during  the  same  period,  of  the  remainder  of  his 
premises  with  the  railroad  passing  over  said  strip,  and  what 
such  value  would  have  been  if  the  road  liad  not  passed  over 
said  premises;  that,  in  determining  this  difference,  they 
misht  consider  the  manner  in  wdiich  the  road  was  con- 
structed  in  front  of  plaintiff's  premises,  the  manner  in 
which,  and  the  extent  to  which,  it  was  used  or  occupied  by 
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defendant's  cars  or  locomotiv^es,  the  situation  of  said  prem- 
ises in  reference  to  that  portion  of  the  road,  and  the  etfeot 
which  defendant's  occupation  and  use  of  that  portion  of  its 
road  had  upon  plaintifE's  reasonable  use  and  enjoyment  of 
his  premises  and  the  improvements  thereon  during  that 
period,  inchiding  any  inconvenience  and  any  danger  to  per- 
son and  property  in  going  to  and  from  the  premises,  and 
including  also  the  danger  to  plaintifi''s  property  from  tire 
from  locomotives,  and  the  liability  of  horses  to  be  frightened 
by  passing  cars  or  locomotives — though  the  latter  were  to 
be  considered  only  for  the  purpose  of  determining  the  cred- 
ibility of  the  opinions  of  witnesses  as  to  deprcciati.on  in 
annual  value  of  the  premises,  and  not  as  grounds  of  distinct 
damages.  2.  That  if,  in  operating  its  road  in  front  of 
plaintiff's  premises,  defendant,  by  the  running  of  its  cars 
and  locomotives,  created  noise  and  smoke  so  as  to  materially 
impair  the  use  and  enjoyment  of  said  premises,  they  might 
award  damages  which  would  compensate  plaintiff  for  such 
injury  during  the  time  above  mentioned ;  and  such  damages 
were  to  be  included  in  their  estimate  of  the  depreciation  in 
the  annual  value  of  the  premises.  3.  That  plaintiff,  at  the 
time  of  the  construction  of  the  road,  had  a  private  right  of 
free  access  to  and  egress  from  his  premises  over  and  along 
Pearl  street  in  front  of  his  lots,  as  said  street  was  originally 
appropriated  and  used  by  the  public;  and  if  the  construction 
and  operation  of  defendant's  road  in  front  of  plaintiff's 
premises  changed  such  use  so  as  to  materially  impair  said 
right,  plaintiff"  was  entitled  to  damages  which  would  com- 
pensate him  for  the  injury  from  that  cause  suffered  during 
the  period  above  described ;  and  that  the  jury  must  deter- 
mine the  diminution  in  annual  vahie  of  the  premises  from 
that  cause,  and  in  so  doing  might  consider  the  purpose  for 
which  the  premises  were  used ;  but  that  they  were  to  con- 
sider the  business  transacted  by  plaintiff  only  for  the  pur- 
pose of  determining  such  depreciation  in  annual  value  of 
the  premises.    The  Court  further  charged  the  jury  that 
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they  must  be  careful,  in  estimating  the  whole  amount  of 
damages,  not  to  include  any  item  more  than  once,  and  to 
give  plaintiff  actual  compensation  for  his  injury,  but  no 
more;  that  they  could  not  "apportion  the  damages  for 
these  injuries  according  to  the  width  of  the  strip  actually 
taken,  and  occupied  by  the  raih'oad,  but  must  award  dam- 
ages to  compensate  the  plaintiff  for  the  whole  amount  of 
injury  sustained ; and  that ''no  increase  in  value  which 
those  premises  enjoyed  in  common  with  other  property, 
from  the  construction  of  this  railroad,  and  the  consequent 
increase  in  the  population,  wealth  and  business  of  the  com- 
munity, could  be  considered  in  reduction  of  plaintiff's  dam- 
ages." 

The  following  instructions,  asked  by  the  defendant,  were 
refused  :  "  13.  Plaintiff  can  recover  only  such  amount  of 
damages  as  he  has  sustained  by  reason  of  the  operation  of 
defendant's  road  on  that  portion  of  the  street  lying  west  of 
the  center  line  and  in  front  of  his  premises.  The  company 
had  a  right  to  use  and  operate  their  railway  on  the  eastern 
side  of  the  street."  "18.  The  damages,  if  any,  allowed  to 
plaintiff,  must  not  exceed  the  difference  between  the  price 
his  premises  would  have  rented  for  if  there  were  no  railroad 
on  Pearl  street,  and  the  price  they  would  have  rented  for 
with  the  railroad  on  that  street." 

Plaintiff  had  a  verdict  and  judgment  for  $5,425;  and 
defendant  appealed. 

William  Ruger^  for  the  appellant. 

For  the  respondent,  a  brief  was  filed  by  Hastings  (& 
Greene^  and  the  cause  was  argued  orally  by  Mr.  Greene: 

Cole,  J.  The  first  error  assigned  for  reversing  the  judg- 
ment is,  the  overruling  of  the  objection  to  the  admission  of 
any  evidence  under  the  complaint.  The  objection  was 
founded  on  the  assumption  that  the  statute  remedy  is  ex- 
clusive, where  the  landowner  waives  his  right  to  prevent 
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the  occupation  of  his  land,  and  elects  to  proceed  for  the  re- 
covery of  damages,  or  compensation.    The  complaint  states 
a  cause  of  action  for  trespass  to  land  in  a  public  street,  ad- 
joining the  plaintiff's  premises,  and  there  is  no  fact  in  the 
case  from  which  a  waiver  of  any  legal  right  on  the  part  of 
the  plaintift'  can  be  inferred.  It  is  true,  he  did  not  resort  to 
his  remedy  by  injunction  to  prevent  the  company  from 
laying  its  track  on  his  land,  in  the  street,  as  he  might  have 
done;  but  this  is  all.    The  case  is  not  distinguishable  in 
principle,  or  in  its  facts,  from  that  of  Sherman  v.  T/ie  Mil., 
Lake  Shore  <&  Western  R^y  Co.y  40  Wis.,  645.     There  it 
was  held,  in  accordance  with  the  previous  decisions  of  this 
Court,  that  if  a  railroad  company  take  possession  of  land 
for  which  it  is  liable  to  make  compensation,  without  the 
consent  of  the  owner,  and  w^ithout  having  ascertained  and 
paid  the  compensation  under  the  process  given  by  the  ^ 
statute,  it  is  a  trespasser,  and  liable  in  an  action  of  trespass. 
In  that  case,  as  in  this,  the  company  had  occupied  and  used 
a  public  highway  adjoining  the  plaintiff's  property,  for  its 
track.    The  decision  seems  fully  to  meet  the  position  taken 
here,  that  the  statutory  remedy  is  exclusive,  and  that  the 
plaintiff  cannot  maintain  this  action.  The  plaintiff  owns  the 
fee  to  the  centre  of  the  street,  subject  to  the  public  ease 
ment ;  and,  if  the  company  has  unlawfully  encroached  upon 
his  land  in  the  street,  or  appropriated  it  for  the  use  of  its 
track,  he  can  resort  to  his  legal  remedy  for  redress.  The 
learned  counsel  for  the  company  made  an  ingenious  argu 
ment  to  show  that  the  doctrine  of  the  Sherman  case  should 
not  be  applied  to  this ;  but  he  failed  to  convince  us  that 
there  was  any  valid  reason  for  making  a  distinction  in  the 
cases.    We  do  not  deem  it  necessary  to  follow  his  argument 
in  detail  on  this  point,  and  dismiss  it  with  the  remark,  that 
it  presented  no  new  view  of  the  question  involved.  There 
is  no  fact  or  circumstance  m  the  case  which  will,  or  should, 
take  it  out  of  the  rule  of  the  previous  cases  decided  by  this 
Court ;  nor  was  there  any  consideration  advanced,  drawn 
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from  the  railroad  legislation,  which  tends  to  weaken  our 
confidence  in  the  correctness  of  those  decisions.  The  evi- 
dence shows,  beyond  question,  that  the  company  occupied 
the  street  with  its  tracks  without  the  consent  and  against 
the  protest  of  the  plaintiff;  and,  though  he  did  not  attempt 
to  prevent  such  unauthorized  occupation  by  an  injunction, 
there  is  no  ground  for  saying  that  he  has  waived  or  lost  any 
legal  remedy  by  delay.  If  the  company  has  encroached 
upon  his  land,  violated  his  rights,  by  laying  its  track  in  the 
street  in  the  manner  it  did,  he  is  entitled  to  recover  such 
damages  as  he  has  sustained  by  such  unlawful  acts. 

iS^umerous  exceptions  were  taken  on  the  trial  to  the  rul- 
ings of  the  Court  admitting  or  excluding  testimony,  some 
of  which  are  relied  on  here  for  a  reversal  of  the  judgment. 
Time  would  hardly  suffice  to  notice  these  various  excep- 
tions;  nor  is  it  important  that  we  should  do  so,  in  view  of 
the  result  we  have  reached  on  the  (picstion  of  damages. 
The  action,  as  we  have  observed,  is  for  a  continuing  trespass 
upon  the  land  of  the  plaintiff  in  a  public  street.  It  is  not 
a  proceeding  for  ascertaining  the  amount  of  compensa- 
tion the  company  should  pay  for  property  taken  for  the  use 
of  its  road.  It  is  necessary  to  keep  in  mind  the  distinc- 
tion between  the  two  proceedings,  when  considering  the 
question  of  damages. 

The  answer  admits  that  the  track  was  laid  in  the  street,  in 
front  of  the  plaintiff's  lots,  encroaching  upon  his  premises 
six  inches.  The  evidence  in  the  case  strongly  tends  to 
show  that  the  track  extends  along  the  centre  of  the  entire 
street,  and  that  the  main  switches  of  the  station  are  located 
about  sixty  feet  north  of  the  north  line  of  the  premises,  and 
others,  to  a  great  immber,  branch  off  from  the  main  line 
northward.  There  was  considerable  switching  done  in  the 
street  in  front  of  the  premises  ;  that  is,  engines  and  cars 
were  frequently  moving  back  and  forth  on  the  street, 
making  up  trains,  and  were  often  left  standing  on  the  track 
at  that  place.   The  track  was  some  inches  above  the  surface 
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of  the  street,  and  was  balasted  from  time  to  time;  but  there 
was  more  or  less  difficulty  in  teams  crossing  the  track  from 
one  side  of  the  street  to  the  other. 

At  the  time  of  the  building  of  the  road,  and  ever  since, 
the  plaintiff  has  been  in  the  actual  occupation  of  the  premis- 
es, having  the  same  inclosed,  and  having  his  residence,  a 
brewery  and  other  nnproveraents  thereon.  It  was  claimed 
by  the  plaintiff,  that,  by  the  construction  and  operation  of 
the  road  in  the  street  in  the  manner  it  was  operated,  and  by 
reason  of  the  noise,  fire,  smoke  and  dangerous  motion  of 
the  cars  and  engines,  the  railroad  became,  as  to  his  premises, 
a  private  nuisance,  rendered  the  use  and  enjoyment  of  his 
property  disagreeable  and  less  valuable  than  it  would  otlier- 
wise  iiave  been,  deprived  him  of  the  use  and  benefit  of  the 
street  as  a  public  highway,  increased  the  danger  to  his 
buildings  from  tire,  and  greatly  impaired  the  value  of  the 
premises,  and  the  annual  income  therefrom. 

In  constructing  its  track  upon  the  plaintiff's  land  without 
his  consent,  and  without  making  compensation,  the  company 
was  clearly  a  wrong-doer,  and  is  liable  for  all  the  certain, 
direct  and  natural  damages  resulting  to  the  plaintiff'  from 
its  unlawful  act.  The  damages  recoverable  in  the  action 
are,  of  course,  for  past  injury  to  the  freehold  and  posses- 
sion ;  that  is,  the  pecuniary  loss  which  the  trespass  had 
caused  the  plaintiff  in  the  use  and  enjoyment  of  his  prop- 
erty when  the  suit  was  commenced.  Leaving  out  of  view 
collateral  questions,  for  the  purposes  of  this  case,  it  seems 
to  be  sufficiently  accurate  to  say,  that  the  measure  of  dam- 
ages would  be  the  difference  between  the  annual  rental 
value  of  the  premises  with  the  railroad  track  where  it  was, 
and  the  road  operated  as  it  was,  and  what  the  rental  value 
of  the  premises  would  have  been  had  not  the  road  been 
upon  his  land. 

The  counsel  for  the  company  argued  that  the  phiintifT 
should  recover  such  damages  only  as  resulted  from  tlie  six 
inch  road-bed  encroachment  upon  his  premises,  or  such 
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damages  as  the  plaiiitiiS  sustained  by  reason  of  tlie  opera- 
tion of  tlie  road  on  that  portion  of  the  street  lying  west  of 
tlie  centre  line  thereof,  and  in  front  of  his  premises.  If 
by  this  it  is  meant  that  the  plaintiff  could  recover  only  a 
fractional  part  of  the  damages,  which  the  construction  and 
operation  of  the  road  worked  to  his  premises,  a  bare  state- 
ment of  the  proposition  is  sufficient  to  show  its  unsound- 
ness. A  railroad  is  an  entire  thing,  and  it  is  impossible  for 
any  human  intelligence  to  separate  the  loss  or  injury  whicli 
its  operation  causes  ;  apportioning  so  much  to  one  portion, 
and  so  much  to  another.  But  we  suppose  the  phiintiff  was 
entitled  to  recover  for  all  the  loss  which  he  had  susiaincd  by 
reason  of  the  trespass  of  the  company,  and  in  consequence 
of  the  road  being  operated  on  his  land,  according  to  the 
rule  above  stated. 

To  the  greater  portion  of  the  able  and  discriminating 
charge  ot  tlie  Court  below,  delining  what  were  actionable 
damages,  no  valid  objection  can  be  taken.  The  charge, 
including  the  instructions  given  at  the  request  of  the  re- 
spective parties,  is  somewhat  lengthy,  and  will  not  be  com- 
mented on  in  detail.  In  one  respect,  however,  the  charge, 
as  we  understand  it,  is  misleading  and  erroneous.  We  refer 
to  the  strong  implication  in  the  charge,  if  not  the  direct 
ruling,  that  the  plaintiff  was  entitled  to  recover,  as  damages 
consequent  upon  the  trespass,  the  difference  between  the 
value  of  the  use  of  the  premises  with  the  railroad  as  it  was 
with  all  its  inconveniences,  and  the  value  of  the  use  with 
the  railroad  whei'e  it  was  without  such  inconveniences.  If 
this  is  the  meaning  of  the  charge,  it  is  obvious  that  the  jury 
might  have  assessed  double  damages,  or  more  damages  than 
'the  wrongful  act  of  the  defendant  caused  the  plaintiff ;  for 
•this  rule  would  more  than  make  good  the  plaintiff's  Joss, 
•since  it  gives  him  all  the  benefits  to  his  property  resulting 
from  the  road,  if  any  there  were.  It  is  plain  that  the  road 
might  possibly  enhance,  for  some  purposes,  the  business 
advantages  of  his  property,  rather  than  depreciate  its  rental 
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value.  If  SO,  to  that  extent,  the  trespass  would  work  the 
plaintiff  no  harm. 

We  think  the  charge  is  fairly  open  to  this  criticism  upon 
it;  more  especially  in  view  of  the  refusal  of  the  Court  to 
give  the  eighteenth  special  request  asked  on  the  part  of  the 
defendant,  which  was,  in  substance,  that  the  damages  could 
not  exceed  the  difference  between  the  annual  rental  value 
ot  the  property  if  there  were  no  railroad  on  the  street,  and 
its  annual  rental  value  as  the  property  was  situated,  with 
the  railroad  constructed  and  operated  as  it  was.  This  in- 
struction seems  to  us  substantially  correct,  aud  should  have 
been  given.  As  applied  to  the  facts  of  this  case,  the  in- 
struction would  require  the  defendant  to  make  full  com- 
pensation for  the  actual  loss  which  the  plaintiff  had  sulfered 
by  its  wrongful  interference  with  his  property.  We  do  not 
think  that  this  rule  was  given  by  the  Court  in  its  charge. 

i3efoi"e  taking  leave  of  the  case,  we  must  express  oitr  ob- 
ligations to  tlie  counsel  on  both  sides  for  the  very  able 
manner  in  which  the  questions  involved  were  discussed  by 
them,  and  the  intelligent  way  in  which  the  authorities 
bearing  on  those  questions  are  collated  and  presented  in 
their  briefs.  We  have  only  found  it  necessary  to  notice  a 
very  few  of  the  points  argued  by  them  ;  but  still  we  were 
60  greatly  aided  in  our  examination  of  the  case  by  their  full 
and  exhaustive  arguments,  that  we  felt  that  this  acknowl- 
edgment was  due  them. 

For  the  error  in  the  charge  above  referred  to,  there  must 
be  a  new  trial. 

By  the  Court. — The  judgment  is  reversed,  and  a  new 
trial  awarded. 

A  motion  by  the  respondent  for  a  rehearing  was  denied. 

Harrison  v.  St.  Pauld:  Sioux  City  R.  B..  S  Am,  By.  7?  247;  Cox  v.  Louis- 
viiie  New  Albany  &  Ckicago  R.  R.  lb.  296  ;  Kucheman  v.  C.  C.  it  D.  R.  R. 
16  lb.  17  ,  Sherman  v.  Milwaukee  R.  R.  13  lb.  459  ;  Ilcbhs  v.  Chicago  (t' 
South-ice^erri  R  R  9  lb  ISO. 

See  also  Jeffersonville,  Madison  &  I.  R.  R.  t.  Esterle  infra  page  111,  and 
referencei  il  note. 
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KEWELL  mj)  OTHEKS  m.  SMITH  AKD  CLARK. 

49  Vtrmonl,  255. 

Supreme  Court  of  Vermont,  January  Term,  187G. 

In  the  operation  and  management  of  railroads  by  Receivers  in  Chancery, 
they  sustain  to  persons  dealing  with  them  the  character  of  common 
carriers  ;  and  though  they  may  at  all  times  invoke  the  aid  of  the  Court 
of  Chancery  in  any  matter  aft'ecting  their  duty  or  liability  under  their 
receivership,  yet,  waiving  this,  they  are  amenable  in  the  common-law 
Courts  to  actions  for  negligence  as  carriers, 

A  carrier  of  freight  who  expressly  contracts  to  deliver  goods  at  a  destina- 
tion beyond  the  terminus  of  his  own  road,  is  answerable  for  the  negli- 
gence of  any  connecting  road  in  the  line  of  transportation. 

A,  was  defendants'  freight  and  passenger  agent  at  B.,  and  as  such  had 
authority  to  sign  contracts  of  shipment  like  the  one  in  question.  S., 
who  signed  A's  name  to  the  contract  in  question  as  such  agent,  was  a 
clerk  in  A's  office,  and  the  execution  of  such  contracts  was  part  of  big 
business.  Hdd,  the  same  as  though  A  had  signed  his  own  name,  and 
that  defendants  were  bound  thereby. 

A  bill  of  lading  imported  on  its  face  an  absolute  undertaking.  On  the 
back  thereof  were  printed  rules  and  regulations  that  modified  such 
undertaking,  but  it  did  not  appear  that  the  shippers  had  knowledge 
thereof.  Hdd,  that  evidence  modifying  such  undertaking  should  come 
from  the  party  apparently  bound  thereby. 

A  bill  of  lading  bound  the  carriers  to  forward  the  goods  to  their  destina- 
tion with  the  usual  despatch.  To  show  the  usual  time  of  transit,  the 
shippers  called  a  witness  who  testified  thereto,  but  said  he  derived  his 
information  from  a  clerk  in  the  freight  office  at  the  place  of  destination. 
Hdd,  that  fact  being  peculiarly  within  the  knowledge  of  the  carriers, 
that  slight  evidence  thereof  on  the  part  of  the  shippers  was  suflicient, 
and  that  the  testimony  was  competent. 

The  rule  of  damages  for  negligent  delay  in  the  transportation  of  goods  by 
common  carriers,  is  the  difference  between  the  market  value  of  the 
goods  at  the  time  they  should  have  arrived  at  the  place  of  delivery  and 
the  time  they  did  arrive  there,  with  interest  thereon,  as  damages,  from 
that  time. 
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Assumpsit  against  the  defendants  as  common  carriers  of 
goods.  The  case  was  referred  "to  be  heard  and  tried 
according  to  law."  The  referee  found  and  reported  as 
follows : 

During  the  year  1866,  the  defendants  and  Lawrence 
Brainard  (who  died  before  the  commencement  of  this  suit), 
as  Receivers,  appointed  by  the  Court  of  Chancery  in  this 
State,  were,  and  for  some  time  before  had  been,  in  possession 
of  and  operating  the  Yt.  Central  and  the  Yt.  Canada 
Raih'oads,  located  in  Yermont,  and  the  Montreal  &  Yt. 
Junction  Railroad,  located  in  the  Province  of  Quebec, 
Canada,  forming  a  continuous  line  of  railway  between  Bur- 
lington, Yt.,  and  St.  Johns,  Canada,  and  there  connecting 
with  the  Grand  Trunk  Railway,  which,  with  the  Michigan 
Central  Railroad,  forms  a  continuous  line  of  railway  reaching 
to  Chicago,  in  the  State  of  Illinois ;  and  the  defendants  as 
such  Receivers,  operated  their  said  railroads  in  the  usual  way 
of  operating  railroads  as  common  carriers  of  passengers  and 
freight. 

On  the  22d  of  September,  1866,  the  plaintiffs,  by  their 
agent,  N.  Allen,  delivered  (marked  and  addressed  as  stated 
in  the  receipt  hereinafter  mentioned)  at  the  railroad  depot 
of  the  defendants  and  the  said  Brainard,  at  Burlington,  seven 
cases,  containing  1794J  yards  of  cassimere,  manufactured  at 
Hinesburgh,  Yt.,  belonging  to  plaintiffs  jointly,  to  be  trans- 
ported by  said  railroad  line  from  Burlington  to  Chicago  ;  and 
then  and  there  received  from  one  Storrs,  a  freight  agent  of 
the  defendants  and  the  said  Brainard,  then  and  for  some  years 
before  and  afterwards  employed  as  such  agent  at  said  depot, 
who  was  and  had  been  in  ^:he  habit  of  receiving  freight  to  be 
transported  by  the  defendants  and  the  said  Brainard  as  such 
carriers,  and  of  executing  such  papers,  which  was  within 
the  line  of  authority  to  do;  and  who,  as  such  agent,  received 
the  goods  in  question, — a  receipt  marked  "  A,"  and  of  the 
tenor  following : 
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Vermont  Central  Railroad  Corporation, 
Burlington,  Sept.  22d,  1866, 

Marks  and  Numbers.  ") 

H.  H.  Newell,  Received  from  N.  Allen, 

care  \  7  Cases  Mdse  , 

Baldwin,  Stone  &  Co, ,        |  By  Merchant's  Express. 

Chicago,  III,  J 
Numbered  and  marked  as  above  ;  which  the  Company  promises  to  for- 
ward by  its  railroad,  and  deliver  to  H.  H.  Newell  or  order,  at  its  depot 
in  Chicago,  he  or  they  first  paying  freight  for  the  same  at  the  rate  custom- 
ary per  ton  of  2,000  pounds. 

N.  B.  If  Merchandise  be  not  called  for  on  its  arrival,  it  will  be  stored 
at  the  risk  and  expense  of  the  owner. 

G.  S.  APPLETON,  for  the  corporation. 

Storrs. 

Among  the  "rules  and  regulations  that  have  been  adopted 
by  the  several  railroad  companies  in  regard  to  freight/' 
printed  on  the  back  of  said  receipt,  was  the  following  : 

The  Company  will  not  hold  themselves  liable  at  all  for  any  injury  to 
any  articles  of  freight  during  the  course  of  transportation,  from  the 
weather  or  accidental  delays.  Nor  will  they  guarantee  any  special  despatch 
in  the  transportation  of  such  articles,  unless  made  the  subject  of  express  stipu- 
lation. 

By  the  usual  and  ordinary  course  of  business  of  said  Mer- 
chant's Express,  and  of  transportation  over  said  line  of  rail- 
way, the  plaintiffs'  said  goods  ought  to  and  would  have 
arrived  in  Chicago  from  the  first  to  the  fifth  of  October, 
1866 ;  but  though  said  goods  were  shipped  and  started  from 
the  defendant's  depot  at  Burlington,  by  the  defendant's  agents 
at  that  place,  on  tlie  25th  of  September,  1866,  and  passed 
without  delay  over  the  roads  so  operated  by  the  defendants 
and  said  Brainard  to  St.  Johns,  and  were  there  delivered  in 
good  order  by  the  defendants  and  said  Brainard  to  the  Grand 
Trunk  Railway,  they  were,  for  some  cause  not  shown  nor  ex- 
plained, unreasonably  delayed  by  the  Grand  Trunk  or  upon 
some  one  of  the  railroads  forming  a  part  of  said  line,  after 
the  same  were  delivered  by  the  defendants  to  the  Grand 
Trunk,  so  that  they  did  not  arrive  at  the  Michigan  Central 
depot  in  Chicago,  until  the  22d  of  October,  1866 ;  and  tlie 
plaintiff 's  agents  at  that  place,  Messrs.  Baldwin,  Stone 
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Co.,  were  not  notified  of  such  arrival  until  the  24:th  of  that 
mouth,  though  they  were  vigilant  in  inquiring  for  them  at 
the  proper  place.  The  usual  time  of  transit  over  said  route, 
and  that  there  was  unreasonable  delay  therein,  is  found  from 
the  testimony  of  Edward  Stone,  a  produce  commission  mer- 
chant in  Chicago,  to  winch  objection  was  made,  who  testi- 
ried  that  there  was  sucii  delay,  and  that  six  to  nine  days  was 
the  usual  time  of  transit  from  Burlington  to  Chicago  over 
fast  freight  lines,  but  said  all  he  knew  about  such  usual  time 
was  what  he  was  told  by  a  clerk  in  the  Michigan  Central 
freight  office  at  Chicas^o. 

The  cars  of  the  said  Ileceivers  did  not  run  on  the  Grand 
Trunk,  that  being  a  broad-guage  railroad,  and  the  goods 
were  transferred  from  the  Receivers'  cars  to  those  of  the 
Grand  Trunk. 

The  plaintiif 's  goods  were  worth  in  the  Chicago  market 
on  the  fifth  of  October,  1866,  and  for  some  days  prior  to 
that  day,  $1.37^  per  yard,  and  freight,  or  $2,505.M  in  the* 
whole ;  but  by  reason  of  a  subsequent  decline — the  precise 
time  of  the  beginning  of  which  I  am  unable  to  find — in  the 
price  of  such  goods  in  that  market,  caused  by  the  business 
of  the  season  and  the  supply  of  such  goods  on  hand,  said 
goods  at  the  time  of  their  arrival  in  Chicago,  and  for  some 
months  thereafter,  were  worth  not  exceeding  75  cents  per 
yard ; — and  the  plaintiffs,  though  they  exercised  due  dili- 
gence in  trying  to  sell  the  goods,  were  unable  to  sell  them  at 
that  price  even. 

On  the  24:th  or  25th  of  September,  1866,  l^ewell  took 
samples  of  those  goods  to  Field,  Leiter  &  Co.'s  store,  in 
Chicago,  as  they  were  then  large  dealers  in  all  kinds  of  dry 
goods,  and  tJiere  saw  Mr.  Field  of  that  firm,  and  offered  to 
sell  him  the  goods,  which  he  represented  were  then  route 
from  Yermont  to  Chicago.  Field  offered  to  pay  him  $1.37j 
per  yard  for  the  goods,  and  pay  the  freight.  Newell  called 
on  Field,  Leiter  &  Co.  on  the  15th  or  16th  of  October,  and 
informed  them  that  the  goods  had  not  arrived,  and  Field 
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told  him  they  could  not  then  receive  the  goods,  as  it  was 
then  too  late  in  the  season  to  sell  them. 

On  the  17th  or  18th  of  October,  Newell  took  liis  samples 
and  showed  them  to  a  number  of  wholesale  dealers  in  cloths 
and  dry  goods,  in  Chicago,  and  offered  to^  sell  his  goods,  to 
arrive,  stating  the  quantity,  but  could  get  no  offer  foi*  them 
at  any  price.  The  Referee  linds,  from  the  testimony  of 
Edward  Stone,  that  he  was  present  when  Field  offered  to 
pay  Kewell  the  said  $1.37 J  per  yard  for  said  goods. 

The  goods  arrived  at  the  Michigan  Central  freight  depot, 
in  Chicago,  in  good  order,  on  the  22d  of  October;  but 
between  the  5th  of  October,  when  they  should  have  arrived 
at  Chicago,  and  the  said  22d,  when  they  did  arrive,  they  had 
depreciated  to  the  amount  of  $1,159.57.  Upon  this  amount 
the  Referee  has  computed  interest  from  October  5th,  1866, 
to  April  6th,  1875,  (the  first  day  of  the  April  Term),  amount- 
ing to  $590.38.  And  upon  this  basis  the  Referee  finds,  that 
if  the  plaintiffs  are  entitled  to  recover  in  this  action,  they  are 
entiled  to  recover  $1,749.95  for  their  damages. 

At  the  time  of  the  shipment  of  the  goods  in  question,  and 
for  many  years  before  and  afterwards,  G.  S.  Appleton, 
wdiose  name  is  subscribed  to  said  receipt  or  contract,  was 
freight  and  passenger  agent  of  the  defendants  and  Brainard, 
at  Burlington,  and  was  aware  of  this  shipment  by  Storrs, 
from  entries  lie  saw  on  the  books  in  the  railroad  office  at 
Burlington ;  but  he  did  not  himself  see  the  goods,  nor  have 
anything  to  do  about  shipping  them.  The  Referee  based  his 
finding  upon  the  question  of  Storrs'  said  authority,  to  a  large 
extent,  upon  the  testimony  of  said  Appleton,  whom  plaintiffs 
called  as  a  witness  ;  and  who,  in  his  direct  examination,  testi- 
fied that  he  had  been  connected  with  the  Yt.  Central  and  Yt. 
&  Canada  Railroads,  at  Burlington,  about  twenty-one  years, 
and  was  freight  and  passenger  agent  of  the  managers  of  said 
roads  during  the  whole  of  the  year  1866  ;  that  said  Storrs 
was  a  freight  clerk  at  the  same  place  for  a  period  of  three 
^or  four  years  prior  to  1868  ;  that  exhibit  "A,"  which  was 
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shown  to  the  witness,  was  filled  hj  Storrs;  ti  at  Storrs  was  in 
^the  habit  of  executing  such  j)iiptii'S,  and  that  the  execution 
thereof,  was  within  the  line  of  his  authority  as  su(th  clerk. 
There  was  no  testimony  before  the  Referee  of  any  otLtn-  par- 
ticukir  instance  of  tlie  execution  by  Storrs  of  such  a  paper.  It 
appeared,  without  dispute,  that  the  goods  in  question  were 
shipped  at  Burlington  over  the  roads  managed  by  the  defend- 
ants and  Erainard  ;  that  an  entry  of  such  shipment  was  regu- 
larly made  by  Storrs  upon  the  proper  book  kept  at  the  defend- 
ant's freight  office  in  Burlington,  which  entry  was  soon  after 
seen  by  Ay>pleton  ;  that  the  freight  on  said  goods  from  Bur- 
lington to  Chicago,  amounting  to  about  thirty-eight  dollars, 
was  afterwards  paid  to  Appletohby  the  plaintiffs  ;  and  that 
when  Appleton  was  infoi-med  by  the  plaintiffs  that  there 
was  delay  in  the  transportation  of  these  goods,  he  sent  out 
tracers  to  find  them.  Upon  this  testimony  and  these  cir- 
cumstances, 1  base  my  finding  that  Storrs  was  authorized  to 
execute  said  contract. 

The  following  facts  were  agreed  .to  as  governing  the  twal 
of  the  case,  and  appended  to  the  report : 

That  during  the  whole  year  1866,  Lawrence  Brainard,  Joseph  Clark, 
and  J.  Gregory  Smith,  were  operating  the  Vt.  Central  and  the  Yt.  & 
Canada  liailroads  in  Vermont,  and  the  Montreal  and  Vermont  Junction 
Railroad,  connecting  the  Vt.  &  Canada  Railroad  with  the  Grand  Trunk 
Railroad  of  Canada,  at  St.  Johns,  in  Canada,  in  the  usual  way  of  operating 
railroads,  as  Receivers,  appointed  by  the  Court  of  Chancery  of  the  State 
of  Vermont,  iu  the  cause  of  the  Vt.  &  Canada  Railroad  Co.,  against  the 
Vt.  Central  Railroad  Co.  and  others,  then  and  now  pending  in  the  Court 
of  Chancery,  in  the  county  of  Franklin;  that  said  Brainurd  since  de- 
ceased, before  this  suit  was  brought ;  that  on  the  22d  of  September,  1866, 
the  plaintiffs  delivered  at  the  depot  of  the  railroads  managed  by  such 
Receivers,  at  Burlington,  seven  packages  of  merchandise,  consigned  to 
H.  H.  Newell,  Chicago,  111.  ;  that  the  same  were  duly  transported  over 
the  railroads  managed  by  such  Receivers,  and  delivered  to  the  Grand 
Trunk  Railroad  on  the  25th  of  September,  1866,  in  good  order  and  with- 
out any  delay ;  that  said  merchandise  did  not  arrive  in  Chicago  until  the 
22d  of  October,  1866  ;  that  the  cars  of  said  Receivers  did  not  run  on  the 
Grand  Trunk,  which  is  a  broad-guage  road,  and  the  goods  were  trans, 
ferred  from  the  Receivers'  cars  to  those  of  the  Grand  Trunk  ;  and  that 


io6      AMERICAN  RAILWAY  REPORTS. 


^  Newell  and  Others  vs.  Smith  and  Clark. 

the  freight  depot  of  the  Michigan  Central  Eailroad  in  Chicago  was  the 
place  where  said  merchandise  should  arrive  and  be  delivered  to  the 
consignee. 

On  hearing  on  exceptions  to  the  report  by  the  defendants, 
at  the  September  Term,  1876,  Pierpont,  C.  J.,  presiding, 
the  Court  rendered  2^ pro- forma  judgment  on  the  report  for 
the  plaintiffs ;  to  which  the  defendants  excepted. 

Levi  Underwood^  for  defendants. 
R.  Hardy  for  plaintiffs. 

The  opinion  of  the  Cgurt  was  delivered  by 

Powers,  J.  The  defendants  were  Receivers  in  Chancery 
of  the  property  of  the  railroads  employed  in  part  in  the  trans- 
portation of  the  goods  in  question.  In  the  operation  and 
management  of  the  roads,  they  sustained  to  persons  dealing 
with  them  the  character  of  common  carriers.  They  at  all 
times  might  invoke  the  aid  of  the  Court  of  Chancery  in  any 
matter  affecting  their  duty  or  liability  under  their  trustee- 
ship ;  waiving  this,  they  are  amenable  in  the  common-law 
Courts  to  actions  for  negligence  as  carriers.  We  have  no 
occasion  nor  inclination  to  modify  the  doctrine  heretofore 
announced  by  the  Courts  upon  this  subject.  BlumentJial  v. 
Brainard^  38  Yt.  402 ;  Morse  v.  Bfainard^  41  Yt.  550 ; 
Cutis  V.  Brainard,  42  Yt.  566. 

A  carrier  of  freight  who  expressly  contracts  to  deliver 
goods  at  a  destination  beyond  the  terminus  of  his  own  road, 
is  answerable  for  the  negligence  of  any  connecting  road  in 
the  line  of  transportation.  Such  carrier,  so  contracting, 
employs  such  agencies  to  effect  the  transportation  as  he 
pleases,  and  thus  makes  the  connecting  lines  employed  by 
him,  his  agents  or  servants,  for  whose  default  he  is  respon- 
sible to  the  same  extent  that  he  is  for  that  of  his  own  im- 
mediate employees. 
Appleton  is  conceded  to  have  been  the  general  agent  of 
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the  defendants,  fully  authorized  to  execute  and  sign  contracts 
like  exhibit  A.  If  this  contract  had  been  executed  by  him 
it  would,  confessedly,  have  been  binding  upon  the  defend- 
ants. The  contract  was,  in  law,  executed  and  signed  by 
Appleton ;  Storrs  was  a  freight  clerk  under  Appleton. 
"  The  executing  of  such  receipts  was  apart  of  his  business." 
His  signing  Appleton's  name  to  this  receipt,  under  the  au- 
thority he  had,  was  in  law  Appleton's  act.  Qui  facit  jper 
alium  facit  jper  se.  It  was  Appleton's  contract  then,  not 
Storr's ;  and  as  such,  binding  on  li^s  principals. 

The  conditions  on  the  back  of  exhibit  A,  are  not  referred 
to  on  the  face  of  the  instrument,  and  there  is  nothing  in  the 
case  to  show  notice  to  the  shipper  of  their  existence.  The 
face  of  the  instrument  imports  an  absolute  and  express  un- 
dertaking; and  evidence  modifying  this  undertaking  should 
come  from  the  party  apparently  so  bound 

The  evidence  received  to  show  the  ordinary  time  for  the 
transit  from  Burlington  to  Chicago  was  proper.  Under  the 
contract,  the  defendants  were  bound  to  forward  the  goods 
w^ith  the  usual  expedition.  What  that  usual  time  was,  was 
matter  peculiarly  within  the  knowledge  of  the  defendants 
themselves,  and  in  the  absence  of  contradictory  evidence 
from  them,  slight  evidence  of  this  fact  will  be  sufficient  for 
the  purpose  of  the  plaintiffs. 

The  evidence  tended  to  show  negligence  of  the  defend- 
ants in  respect  to  the  time  employed  in  transporting  the 
goods.  The  measure  of  damages  for  such  default  is  the 
difference  between  the  value  of  the  goods  at  the  place  of 
delivery  at  the  time  they  ought  to  have  arrived,  and  their 
value  at  the  time  the}^  in  fact  arrived.  Ward  v.  New 
York  Central  E.  R.  Co.,  47  Y.  29;  Deming  v.  Grand 
Trunk  B.  B.  Co.,  48  N.  H.  455 ;  CiUting  v.  Sa7ne,  13 
Allen,  531.  The  value  of  the  goods  means  their  market 
value.  If  that  value  has  fallen  while  the  goods  were  neg- 
ligently delayed  in  transit,  such  loss  is  a  direct  consequence 
of  such  delay.    In  fixing  the  damages,  it  is  proper  to  take 
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into  view  the  time  when  the  injury  and  loss  occurred,  and 
to  allow  as  damages,  interest  from  that  time.  VVe  think 
the  question  of  damages  was  rightly  settled  by  the  Eefcree. 
Lansent  v.  Vaughn,  30  Yt.  90 ;  King  v.  Woodhridge^  34 
Yt.  565 ;  18  Am.  Eep.  8, 
Judgment  affirmed. 


As  to  the  rule  of  damages  in  actions  against  common  carriers  for  delay 
in  transporting  merchandise,  Vicksburg  and  Meridian  B.  R.  v.  Ragsdale, 
1  Am.  Ry.  R.  407  :  Ward  v.  New  York  Central  R.  R.,  lb.  452  :  Tucker  v. 
Pacific  R.  R,,3  lb.,  291  :  Faulkner  v.  South  Pacific  R.  R.,  lb.  293. 

Since  the  decision  of  the  foregoing  case,  the  litigation  between  the 
Vermont  and  Canada  Railroad  and  the  Vermont  Central  Railroad,  in 
which  the  defendants,  Brainard,  Smith  and  Clark  were  appointed  re- 
ceivers, has  been  before  the  Supreme  Court  of  Vermont,  and  the  different 
phases  of  the  conflict  are  detailed  by  Judge  Barrett  in  an  elaborate 
opinion.    Vermont  &  C.  R.  R.  v.  Vermont  C.  R,  R.  14  Am.  R.  R.  497. 

From  the  stataments  there  made,  it  would  appear  that  the  defendants 
named,  entered  into  possession  of  the  Vermont  Central  Railroad  as 
Trustees  under  a  first  mortgage  in  1852,  and  so  continued  in  possession, 
operating  the  road  as  trustees,  until  the  suit  brought  against  that  com- 
pany by  the  Vermont  and  Canada  Railroad  in  1855,  when  it  is  to  be  in- 
ferred, they  were  continued  in  possession  as  provisional  receivers  till 
1860  or  1861;  when,  by  a  final  decree,  then  entered,  they  were  continued  in 
possession  and  made  receivers  of  both  roads  for  the  purposes  of  carrying 
such  decree  into  effect.  Their  status  continued  the  same  till  a  further  or 
compromise  decree  was  entered  in  1861,  which  provided  for  the  ojaera- 
tion  of  the  road  by  the  defendants  under  the  direction  of  a  committee 
designated  by  the  parties  in  interest. 

These  statements  throw  light  on  the  authorities  cited  in  the  first  para- 
graph of  the  principal  case. 

Thus  in  Blumenthal  v.  Brainard,  38  Vt.  401.  The  cause  of  action  arose 
in  September,  1860,  and  the  report  states  that  at  the  trial  the  defendants 
gave  in  evidence  a  copy  of  a  decretal  order  of  the  Court  of  Chancery, 
dated  April,  1860,  directing  the  railroads  above  mentioned  to  remain  in 
the  hands  of  the  defendants  as  receivers;  and  it  is  added,  "it  was  con- 
ceded that  the  defendants  were  managing  said  railroads  by  virtue  of  that 
order,  and  as  trustees  of  the  latter  (the  Vermont  Central),  at  the  time  the 
plaintiffs  claim  these  goods  were  lost." 

The  defendants,  therefore,  occupied  the  two  positions  of  receivers  and 
Trustees,  being  receivers  for  certain  purposes  only. 

In  this  connection  must  also  be  read  the  remarks  in  the  opinion  of  the 
Court  on  page  408.  "  The  assumption  by  the  defendants  of  the  peculiar 
duties  and  extraordinary  responsibilities  arising  from  the  relation  of  com- 
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mon  carriers  is  not  to  be  considered  as  necessarily,  if  at  all,  incompatible 
with  any  duty  or  responsibility  imposed  upon  them  as  receivers  ;  "  and 
further,  "if,  in  fact,  they  were  common  carriers  over  that  line  of  railroad* 
we  think  that  it  is  no  defense  to  an  action  at  law  for  a  breach  of  a  duty 
or  obligation  arising  out  of  business  entrusted  to  them  in  that  relation, 
that  they  were  running  and  managing  the  line  of  railroad  as  receivers 
under  an  appointment  of  the  Court  of  Chancery."  (Citing  Sprague  v. 
Smith,  29  Vt.  421.) 

A  reference  to  this  last  case  shows  that  the  cause  of  action  arose  in  De- 
cember, 1852  The  form  of  action  was  case  against  the  defendants  as 
common  carriers,  they  being  in  possession  of  and  operating  the  Vermont 
Central  Railroad  as  trustees  under  the  first  mortgage  as  above  stated. 
Their  personal  liability  as  carriers  was  enforced. 

In  Jiorse\.  Brainard,  41  Vt,  550,  the  cause  of  action  arose  in  November, 
1859.  'J'he  question  of  the  defendant's  personal  liability  was  not  con- 
tested ;  but  in  the  opinion  they  are  stated  as  being  then  in  possession  as 
receivers  and  trustees. 

It  was  admitted  by  the  defendants  in  Cutis  v.  Brainard,  42  Vt.  566. 
that  in  1866,  at  the  time  the  cause  of  action  arose,  they  were  common 
carriers  operating  and  managing  the  Vermont  and  Canada  and  Vermont 
Central  Railroads. 

In  the  principal  case  the  cause  of  action  arose  in  September,  1866, 
during  which  year,  according  to  the  admission  in  the  case  last  cited,  de- 
fendants were  common  carriers.  Although  they  are  spoken  of  as  "re- 
ceivers "  in  the  statement  of  facts,  yet  in  the  first  paragraph  of  the  opin- 
ion the  Court  does  not  place  their  liability  on  that  ground  ;  but  after 
stating  their  character  as  receivers,  it  proceeds  to  state  as  a  further  fact, 
their  situation  as  carriers. 

'Ihese  cases  do  not,  therefore,  necessarily  decide  that  a  person  ope- 
rating a  railroad  as  a  receiver  appointed  by  a  competent  Court,  is,  ipso 
facto,  a  common  carrier  and  responsible  as  such  for  the  torts  or  contracts 
of  his  subordinates. 

So  far  as  they  involve  the  proposition  that  trustees  operating  a  railroad 
are  to  be  held  personally  liable  as  common  carriers,  they  are  in  accord 
with  Lamphar  v.  Buckingham,  33  Conn.  237  ;  B<dlon  v.  Farnum,  9  Allen, 
47  ;  Barter  v.  Wheeler,  49  N.  Y.,  9  ;  Rogers  v.  Wheeler,  43  N.  Y.,  598. 

'I  hese  decisions  proceed  on  the  principle  that  such  trustees  are  a^;  to 
the  public,  the  proprietors  and  owners  of  the  roads  opened  by  them, 
vested  with  the  title  to  the  property,  with  full  power  to  employ,  dis- 
charge and  control  their  servants,  and  receiving  the  benefit  of  their  ser- 
vices and  therefore  subject  to  the  application  of  the  maxim  respondeat 
superior. 

Blumenthal  v.  Brainard  sup  ra  has  been  cited  and  followed  in  two  cases 
in  Massachusetts  against  the  same  defendants,  Paige  v.  Smith,  99  Mass. 
395,  and  Ntchols  v.  Smith,  115  lb.  332.  In  the  first  case,  the  decision  is 
put  on  the  sole  ground  that  "it  is  impossible  for  the  Courts  of  this  Com- 
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monwealth  to  accord  to  these  defendants  an  exemption  from  the  ordinary 
common  law  liabilities  of  common  (farriers  more  extensive  than  they  are 
allowed  in  the  state  in  which  they  were  appointed  Receivers  and  in 
which  the  accident  occurred." 

In  Meara  v.  Ilolbrook,  20  Ohio  St.,  137;  Poiter  v.  Bunnell,  Ibid  150,  and 
Klein  v.  Jewett,  26  N.  J.  Eq.  474,  S.  C.  27  lb.  550,  the  receivers  were 
sought  to  be  charged  in  their  official  capacity  for  the  misconduct  of  their 
servants,  and  the  only  point  decided  was  that  an  action  in  that  form 
would  lie  the  judgment  to  be  paid  out  of  the  trust  funds  in  the  receivers 
hands.  The  rule  laid  down  in  these  cases  is  that  such  receivers,  in  re- 
spect to  duty  and  liability,  stand  just  where  the  corporation  would,  were 
it  operating  the  road  ;  and  the  question  whether  the  receiver  is  liable 
for  negligence  must  be  tested  by  the  same  rules  that  would  be  applied  if 
the  corporation  was  the  actual  party  defendant  before  the  Court. 

In  New  York  the  question  was  directly  presented  in  Camp  v.  Barney  4: 
Hun  373,  where  it  was  sought  to  hold  the  defendant  a  special  receiver  in 
bankruptcy  of  a  railroad  personally  liable  for  the  negligence  ot  his  ser- 
vants. The  Supreme  Court  laid  down  the  rule  that  the  personal  respon- 
sibility of  the  receiver  was  limited  to  his  personal  negligence  or  miscon- 
duct, but  amended  the  judgment  in  the  plaintiff's  favor  so  as  to  make  it 
a  judgment  against  the  defendant  in  his  official  capacity. 

A  similar  rule  was  applied  by  the  Court  of  Appeals  in  Cardot  v.  Barney 
C3  N.  Y.  281,  which  was  an  action  of  the  same  nature  as  the  preceding 
one  against  the  same  defendant.  The  case  was  distinguished  from 
Rogers  v.  Wheeler,  supra,  and  similar  decisions,  on  the  ground  that  a  re- 
ceiver has  no  property  either  general  or  special  in  the  road;  stands  in 
an  official  relation  to  it,  and  has  no  interest  in  or  control  over  its  earn- 
ings. His  position  is  likened  to  "that  of  a  i^ublic  officer  charged  with 
public  duties  in  the  performance  of  which  he  is  compelled  to  act  in  part 
by  others." 

These  principles  were  applied  by  the  Supreme  Court  in  Kain  v.  Smiik 
11  Hun  552.  That  action  was  against  the  same  defendants  as  in  the  prin- 
cipal case  to  recover  damages  for  personal  injuries  sustained  by  the  plain- 
tiff, an  emj)loyee  on  the  Ogdensburgh  and  Lake  Champlain  Railroad, 
which  road  had  been  leased  by  the  defendants  as  receivers.  It  was  held, 
by  a  divided  Court,  that  their  official  relation  of  receivers  shielded  the 
defendants  from  any  personal  responsibility. 

Where,  however,  a  receiver  has  been  appointed,  no  action  can  be  main- 
tained against  the  railroad  company  for  injuries  arising  from  the  acts  of 
employees  on  the  road  done  after  such  appointment.  No  relation  of 
master  and  servant  exists  between  the  company  and  the  receiver  or  the 
servants  acting  under  him.  The  possession  of  the  receiver  is  not  the 
company's  possession,  neither  has  the  latter  any  jDOwer  to  control  or 
direct  the  receiver.  Ohio  and  Mississippi  R.  E.  v.  Davis,  23  Ind.  553  ; 
ell  Bv.  Indianapolis  C.  and  L.  R.  R.,  53  lb.  57. 
But  an  absolute  liability  may  be  imposed  on  the  railroad  by  statute,  as 
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is  the  case  in  Indiana,  where  a  railroad  is  responsible  for  injuries  to  ani- 
mals caused  by  neglect  to  fence  its  road  whether  it  is  operated  by  an  as- 
signee, lessee,  or  receiver.  In  such  cases,  it  has  been  held  that  the  com- 
pany continued  to  exist  after  the  appointment  of  a  receiver  in  the 
United  States  Courts,  and  judgment  could  be  entered  against  it  under 
the  statute.  Ohio  and  Mississippi  B.  B.  v.  Fitch,  20  Ind.  498  ;  McKinney 
V.  Same,  22  lb.  99  ;  Louisville  A.  A.  &  C.  B.  B.  v.  Cauble,  46  lb.  277. 

Statements  as  to  the  liabilities  of  Receivers  of  railroads  are  to  be  found 
in  several  cases  othe'r  than  those  above  cited,  but  in  none  of  them  was  the 
question  of  such  liability  directly  involved. 

Thus  in  Douglass  v.  Cline,  12  Bush.  608-628,  Lindsay,  J.  says  that  a  re- 
ceiver "ex  necessitate  becomes  a  common  carrier;"  but  whether  this  remark 
refers  to  the  personal  or  official  responsibility  of  the  officer  is  not  clear  ; 
and  in  either  event  it  is  only  an  obiter  dictum.  Similar  remarks,  in  a  more 
guarded  form,  are  to  be  found  in  Henderson  y.  Walker  55  Ga.  481-483  ;  but 
in  that  case  the  action  was  against  the  defendant  in  his  official  character. 

In  Hopkins  v.  Connel  2  Tenn.  Ch.  323,  the  receiver  was  appointed  by 
the  Governor  under  a  statute  authoi  izing  the  executive  to  take  control 
by  receiver  of  railroads  to  whose  construction  State  aid  had  been 
granted  where  the  companies  failed  to  meet  the  interest  on  their  bonds 
issued.  And  Chancellor  Cooper  in  his  decision  applying  a  previous 
ruling  of  the  Supreme  Court  that  such  a  receiver  is  a  public  officer  held 
that  he  was  therefore  exempt  from  personal  liability. 

Kinney  v.  Crocker  18  Wis.  74,  and  Davenport  v.  Beceivers  2  Wood  519, 
were  both  actions  against  receivers  personally  for  the  negligence  of  their 
servants  ;  but  no  question  was  raised  as  to  the  defendants  liability  in  that 
form. 

In  Alien  v.  Central  Bailroad  42  Iowa  683,  the  question  of  personal  liability 
was  raised  and  discussed  by  counsel,  but  was  not  decided  by  the  Court. 
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13  Bush,  667. 

Court  of  Appeals  of  Kentucky,  January  Term,  1878. 

An  action  to  recover  damages  for  the  diminution  of  the  value  of  adjacent 
property,  occasioned  by  the  location  and  use  of  railway  tracks  in  a  pub- 
lic street,  is  not  an  action  of  trespass  quare  clausum  /regit,  but  at  the 
common  law  would  have  been  an  action  on  the  case. 
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The  act  of  March  10,  1854,  authorizing  the  owner  to  maintain  an  action  for 
any  tresiJass  or  injury  to  land,  committed  when  he  was  not  in  the  actual 
possession,  was  not  in  terms  or  in  substance  continued  in  force  by  the 
General  btatutes. 

The  exclusive  use  of  a  street  is  in  the  public,  even  when  the  fee  to  the 
center  of  the  street  is  in  the  abutting  lot-owners. 

The  owners  of  abutting  lots  have  and  can  have  no  possession,  or  right 
to  the  possession,  in  fact  or  in  law,  of  the  street  or  any  part  of  it. 

The  owner  of  a  lot  abutting  on  a  street  has  a  particular  interest  in  that 
street.  His  title  carries  with  it,  as  an  essential  incident,  certain  valu- 
able and  indispensable  services  and  easements  in  and  over  that  street, 
which  are  as  inviolable  as  his  property  in  the  lot  itself.  This  peculiar 
right  exists  as  well  when  the  fee  is  in  the  public  as  when  it  is  in  the 
lot-owner. 

If  the  railway  tracks  have  been  so  located  as  to  unreasonably  obstruct 
the  abutting  lot-owner's  means  of  ingress  and  egress  over  the  street  to 
and  from  his  lot ;  or,  if  his  houses  have  been  injured  by  having  smoke, 
sparks,  or  cinders  thrown  or  blown  into  or  upon  them  ;  or,  if  their 
walls  have  been  cracked  by  the  rapid  movement  of  heavy  trains  of  cars, 
he  is  entitled  to  recover  for  the  damages  directly  resulting  from  all  or 
any  one  or  more  of  these  causes. 

The  measure  of  damages  which  the  lot-owner  may  recover  in  this  case,  if 
entitled  to  recover  at  all,  is  the  diminution  in  value  of  his  houses  and 
lot  occasioned  by  the  location  of  the  railway  tracks,  and  the  uses  to 
which  they  are  authorized  to  be  put  by  the  grant  from  the  city  author- 
ities. 

If  the  location  and  operation  of  the  roads  in  front  of  the  houses  dimin- 
ished their  value,  say  twenty  per  centum,  then  the  diminution  should 
be  proportioned  to  their  value  just  preceding  the  time  at  which  it  be- 
came generally  known  that  the  street  had  been  selected  as  the  line  of 
the  toad. 

The  j  ury  should  ascertain  what  the  value  of  the  property  was  just  before 
it  became  generally  known  that  the  roads  were  to  be  located  in  front 
of  it,  and  then  determine  what  proportion  of  that  value  was  taken  from 
the  houses  and  lot  by  the  obstruction  of  the  street  and  the  annoyances 
incident  to  the  movement  of  engines  and  trains  of  cars  along  and  over 
the  roads. 

Benefits  arising  directly  from  or  out  of  an  unauthorized  act  may  sometimes 
be  considered  in  tLe  determination  of  the  sum  to  be  recovered  by  the 
injured  party,  but  in  all  cases  these  benefits  must  be  direct  and  imme- 
diate. They  must  be  confined  to  the  proximate  consequences  of  the 
act  complained  of,  and  be  of  like  kind  with  the  opposite  injuries  for 
which  the  recovery  is  sought. 

If  the  railways  afford  the  complaining  lot-owner  increased  or  additional 
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facilities  for  ingress  and  egress  to  and  from  his  houses  and  lot,  or  for 
the  movement  of  articles  in  which  he  may  deal,  or  supplies  which  it  is 
necessary  that  he  shall  procure,  this  benefit  may  be  taken  into  con- 
sideration in  estimating  the  damages  he  has  sustained. 

By  instituting  this  action  for  damages  tlje  lot-owner  in  effect  consents 
that  the  railroad  company  may  continue  for  all  future  time  to  use  the 
street  as  it  is  now  using  it,  and  in  consideration  therefor  to  accept  such 
judgment  as  may  be  herein  rendered. 

Proof  that  other  houses,,  several  squares  distant  from  the  complainant's, 
had  been  injured  by  smoke  and  cinders,  and  by  being  shaken  bypass- 
ing trains ;  and  also 

That  engines  were  sometimes  run  at  a  high  and  dangerous  rate  of  speed 
along  the  street  in  front  of  his  lot,  was  incompetent  in  this  case. 

Russell  Houston^  I,  <&  J.  Caldwell  c&  Winston^  Bulloch 
<&  Anderson^  and  C.  H,  Gihsoii^  for  appellants. 

R.  W.  Woolley,  for  appellee. 

Chief  Justice  Lindsay,  delivered  the  opinion  of  tlie  Court. 

Appellee  insists  that  this  case  is  an  action  of  trespass 
qxiare  clausum  f regit.  We  do  not  so  understand  it.  The 
gravamen  of  his  complaint  is,  that  as  the  owner  of  a  house 
and  lot  in  the  city  of  Louisville,  situated  on  Fourteenth 
street,  he  has  suffered  damage  by  the  entry  of  appellants  on 
that  street,  the  laying  down  by  them  of  three  several  rail- 
way tracks,  and  the  movement  of  cars  over  and  along  those 
tracks  by  locomotives  propelled  by  steam.  Lie  does  not 
aver  that  he  had,  or  was  entitled  to  the  actual  possession  of 
the  street  when  the  appellants  entered,  nor  that  he  has,  at 
any  time  since  the  commencement  of  the  alleged  wrongs, 
been  entitled  to  such  possession. 

By  the  rules  of  the  common  law,  trespass  qiiare  claiisicm 
freyit  could  not  be  maintained,  except  by  a  person  having 
the  actual  possession  of  the  locus  in  quo^  and  even  by  our 
etatutory  modihcations  of  those  rules,  the  party  coujpUiining 
nmst  at  the  least  have  legal  seisin  {Beehe  v.  Uutcluumn^  IT 
13.  Mon.  498.)  And  it  is  proper  here  to  say,  that  we  have 
not  been  able  to  find  that  the  act  of  March  10,  1851:,  (oess. 
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Acts,  1853-4,  p.  167),  was  in  terms  or  substance  continued 
in  force  by  the  General  Statutes. 

Appellee  claims  that  he  was  seized  in  fee  of  "  a  certain 
lot  of  land  lying  and  situate  on  the  west  side  of  Fourteenth 
street,  .  .  .  extending  along  the  line  of  said  street ; "  also 
that  the  street  "was  many  years  ago  dedicated  as  a  liighway 
for  the  use  and  benefit  of  all  the  citizens  of  tlie  State,  and 
more  especially  to  the  owners  and  occupiers  of  the  con- 
tiguous lands ;  that  the  fee  was  not  conveyed  to  the  said  city 
of  Louisville  or  the  State  of  Kentucky,  but  that  only  an 
easement — a  right  of  way — was  granted  to  be  exercised  in 
the  usual  mode  that  streets  in  a  large  and  populous  city  were 
used  at  the  time  of  said  dedication,  giving  free  ingress  and 
egress,  and  passage  for  persons  on  foot,  and  for  such  veliicles 
as  then  were  used  in  transporting  persons  or  property  along 
said  street,  or  such  as  might  be  deemed  appropriate  for  that 
purpose  without  materially  injuring  the  property  of  the 
land-holders,  or  unreasonably  obstructing  or  injuriously  im- 
pairing their  right  to  the  use  of  said  street  as  an  elemental 
part  of  their  property  in  their  contiguous  land,  and  an  incor- 
poral  herediiament  annexed  thereto." 

He  sets  out  in  detail  and  at  great  length  the  inconven- 
iences and  annoyances  resulting  from  the  occupation  of  the 
street,  and  the  movements  of  trains  of  cars  over  and  along 
the  railway  tracks,  and  avers  that  the  walls  of  his  house 
have  been  cracked  by  the  shaking  caused  by  the  rapid  run- 
ning of  heavy  trains,  and  that  the  smoke,  cinders,  and 
burning  sparks  thrown  from  the  engines,  are  emptied  into 
his  house  through  the  windows  and  doors,  and  "  says  that 
reason  of  said  nuisances  and  said  appropriation  of  said 
etreet,  and  said  obstruction  of  the  ingress  to  and  egress  from 
bis  said  property,  and  the  running  of  the  said  trains  in  the 
manner  aforesaid,  and  by  the  smoke  and  sparks  aforesaid, 
and  by  reason  of  all  the  circumstances  above  stated  and  de- 
scribed, that  the  said  property  of  the  said  plaintiff  has 
greatly  diminished  in  valucj  and  he  says  that  the  diminu- 
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tion  in  value  of  his  said  property  adjacent  to  said  street  as 
aforesaid,  occasioned  by  all  the  said  circnmstances,  is  three 
thousand  dollars,  and  the  said  plaintiff  says,  that  he  has  been 
and  still  is  damaged  by  said  nuisances,  appropriations,  and 
circumstances,  to  the  amount  of  $3,000,"  and  he  prays 
judgment  for  that  sum. 

It  may  be  conceded  for  the  purposes  of  this  case,  that 
there  is  nothing  in  the  record  to  show  that  the  public  owns 
the  tee  in  the  land  upon  which  the  street  is  located,  and  that 
the  presumption  is,  that  the  fee  to  the  centre  of  the  street 
is  in  the  owners  of  the  adjacent  and  abutting  lots  of  land. 
{Trustees  of  TJawesviUe\Q.  Lander^  8  Bush,  679). 

But  the  exclusive  use  of  the  street  is  in  the  public,  and 
the  owners  of  the  abutting  lots  have  and  can  have  no  posses- 
sion, or  right  to  the  possession,  in  fact  or  in  law,  of  the 
street  or  any  portion  of  it.  An  unlawful  entry  on  the 
street  is  in  no  sense  an  entry  on  the  possession  of  those 
lot-owners.  The  unreasonable  appropriation  of  the  street 
may  amount  to  an  obstruction  of  their  right  to  its  use  as  a 
means  of  ingress  to  and  egress  from  their  lots,  but  from  the 
nature  of  things  can  not  amount  to  an  injury  to  their  pos- 
session. Whatever  may  be  the  rule  as  to  the  relative  rights 
of  the  public  and  the  owners  of  the  fee  in  ordinary  high- 
ways to  which  the  exclusive  use  and  possession  may  not  be 
absolutely  necessary  for  the  purposes  of  the  public,  there  can 
be  no  question  that  in  ''a  large  and  populous  city"  there 
can  be  no  such  right  as  that  of  a  joint  possession  by  the 
owners  of  the  fee  with  the  public  in  the  streets.  The 
owners  of  the  fee  may  maintain  actions  against  third  per- 
sons for  injuries  to  the  reversion,  and  are  entitled  to  the 
minerals  under  the  surface  of  the  ground,  and  to  any 
prolits  that  may  spring  from  such  portions  of  an  ordinary 
highway  as  are  not  in  actual  use  by  the  public;  but  these 
facts  do  not  militate  against  the  conclusion  first  stated.  The 
municipal  authorities  of  cities  and  towns  are  charged  with 
the  duty  of  keeping  the  streets  free  from  obstructions,  and 
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are  invested  with  tlie  exclusive  right  to  control  tliem.  The 
owners  of  the  fee  are  as  completely  subordinated  to  the 
superior  rights  of  the  munici])ality  to  control,  manage,  and 
possess  its  streets,  as  the  public  m  general.  The  owner  of 
a  lot  fronting  on  a  particular  street  has  a  peculiar  interest  in 
that  street.  His  title  carries  with  it  as  an  essential  incident 
certain  valuable  and  indispensable  services  and  easements 
in  and  over  the  street,  which  are  as  inviolable  as  his  prop- 
erty in  the  lot  itself.  {Railroad  Co,  v.  Ajyplegate,  8  Dana. 
289;  17  B.  Mon.  772;  9  Bush,  264;  10  Bush.  288  and 
382).  But  this  peculiar  right  does  not  depend  upon  or 
spring  out  of  the  ownership  of  the  fee.  It  exists  as  well 
when  the  fee  is  in  the  public,  as  when  it  is  in  the  lot-owner, 
and  its  existence  is  in  no  sense  inconsistent  with  the  exclu- 
sive actual  possession  of  the  street  by  the  public.  At  the 
common  law  this  would  have  been  an  action  on  the  case. 

If  the  complainant  has  sustained  an  injury  because  of  the 
alleged  unreasonable  obstruction  of  the  street,  it  is  an  in- 
jury to  property  not  tangible  ;  or  as  he  terms  it,  to  a  neces- 
sary appurtenance  "  to  his  lot,  or  to  an  incorporeal  heredit- 
ament. 

If  his  tangible  property  has  been  injured  by  the  move- 
ment of  the  trains  of  cars  over  and  along  the  railway  tracks 
placed  in  the  streets,  or  by  the  noise  of  such  moving  trains, 
or  by  the  smoke,  sparks,  and  cinders  escaping  from  the 
engines  by  which  they  are  propelled,  the  damages  are 
mediate  and  consequential,  and  in  all  cases  of  injuries  to 
incorporeal  and  intangible  property,  or  of  consequential 
damages,  case  was  the  proper  action.  (Chitty's  Pleadings, 
vol.  1,  side-pages  126  and  127;  2  Dana.  378).*^ 

The  appellants  are  not  mere  trespassers;  they  entered 
upon  the  street  with  the  approval  and  express  consent  of 
the  city  authorities,  and  they  have  the  right,  so  far  as  the 
general  public  is  concerned,  to  keep  and  maintain  their 
railway  tracks,  and  to  j^ass  their  trains  over  them  ;  but  not- 
withstanding this  license,  if  the  said  tracks  had  been  so 


AMERICAN  RAILWAY  REPORTS. 


117 


Jeffei'sonville,  Madison  &  Indianapolis  K.  R.  Co.,  &c.  vs.  Esterle. 

located  as  to  unreasonably  obstruct  appellee's  means  of  in- 
gress and  egress  over  Fourteenth  street  to  and  from  his  lot, 
or  if  his  houses  have  been  injured  by  having  smoke,  sparks, 
or  cinders  thrown  or  blown  .into  or  upon  them,  or  if  their 
walls  have  been  cracked  by  the  rapid  movements  of  heavy 
trains  of  cars,  he  is  entitled  to  recover  for  the  damages 
directly  resulting  from  all  or  any  one  or  more  of  these 
causes.    (10  Bush,  288  and  382 ;  and  9  Bush.  264). 

We  do  not,  however,  regard  this  as  a  case  in  which  the 
rules  applicable  to  the  taking  of  private  property  for  public 
use  are  to  govern.  The  right  of  a  contiguous  lot-owner  to 
the  free  use  of  the  street  on  which  his  property  binds,  is  no 
doubt  within  the  constitutional  protection  intended  to  be 
afforded  the  citizen  against  the  public.  But  this  right  can 
not  be  said  to  have  been  taken  from  the  appellee.  The 
street  has  not  been  wholly  appropriated.  It  is  still,  to  some 
extent,  open  to  the  general  public ;  and  the  appellee  only 
asserts  that  his  free  and  reasonable  use  thereof  has  been  im- 
paired, and  that  in  using  it  he  must  take  the  risk  of  being 
run  down  by  the  passing  trains.  The  facts  which  he  sets 
out  show  that  the  street  is  certainly  free  from  trains  at  least 
one  third  of  each  day.  Ilence,  while  appellee's  right  of 
user  may  have  been  greatly  impaired  in  value,  it  has  not 
been  absolutely  taken  away. 

The  measure  of  the  damages  which  the  appellee  may 
recover,  if  entitled  to  recover  at  all,  is  the  dimiimtion  in 
the  value  of  his  houses  and  lot,  occasioned  by  the  location 
of  appellee's  tracks  and  the  uses  to  which  they  were  au- 
thorized to  put  them  by  the  grants  from  the  city  authorities. 
(10  Bush.  382  ;  9  Bush,  264). 

This  seems  to  be  the  theory  of  the  appellee,  and  also  of 
the  Court  below.  But  the  rights  of  the  appellants  were 
prejudiced  by  the  failure  of  that  Court  to  prescribe  the  rule 
by  which  the  jurors  were  to  estimate  this  diminution.  If 
the  location  and  operation  of  the  roads  in  front  of  appel- 
lee's house  diminished  its  value,  say  twenty  per  centum, 
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thea  the  diminution  should  be  proportioned  to  its  vahiejust 
preceding  the  time  at  whicli  it  became  generally  known  that 
Fourteenth  street  had  been  selected  as  the  line  of  the  road, 
for  the  reason  that  if  the  location  of  the  road  increased  the 
value  of  the  proj)erty,  appellants  ought  not  to  be  required 
to  pay  appellee  twenty  per  centuni  of  the  enhancement 
resulting  therefrom.  Upon  the  other  hand,  appellants  con- 
tend that  this  supposed  enhancement  of  vendible  value  is, 
or  ought  to  be,  a  controlling  element  in  the  estimation  of 
damages,  and  that  if  the  house  and  lot  of  appellee  had  a 
greater  vendible  value  immediately  after  the  occupation  of 
the  street  than  it  had  immediately  before,  then  there  was 
no  diminution,  and  nothing  ought  to  be  recovered.  This 
rule  is  incorrect.  The  jury  should  ascertain  what  the  value 
of  the  property  was  just  before  it  l)ecame  generally  known 
that  the  appellants'  roads  were  to  be  located  in  front  of  it, 
and  then  determine  what  proportion  of  that  value  was  taken 
from  the  house  and  lot  by  the  obstruction  of  the  street  and 
the  annoyances  incident  to  the  movement  of  engines  and 
trains  of  cars  along  and  over  appellants'  roads.  This  rule 
is  simple,  and  it  strips  the  question  of  the  complication  and 
confusion  which  must  necessarily  arise  in  an  attempt  to  dis- 
tinguish between  the  natural  increase  of  the  value  of  the 
particular  piece  of  realty  and  the  increase  attributable  to 
the  location  of  the  line  of  railway. 

Benefits  arising  directly  from  or  out  of  an  unauthorized 
act  may  sometimes  be  considered  in  the  determination  of 
the  sum  to  be  recovered  by  the  injured  party ;  but  in  all 
cases  these  benefits  must  be  dii-ect  and  immediate.  They 
must  be  confined  to  the  pi'oximate  consequences  of  the  act 
complained  of,  and  be  of  like  kind  with  the  opposite  in- 
juries for  which  the  recovery  is  sought. 

In  a  case  where  land  had  been  overflowed  by  the  erection 
of  a  mill  dam,  the  Supreme  Court  of  Massachusetts  aptly 
said,  "The  damages  are  given  only  for  the  injury  done  to 
the  land  by  flowing,  and  any  reduction  or  set  oli  to  that 
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damage  must  consist  from  benefits  arising  from  the  same 
cause,  that  is,  from  flowing  the  land."  So  in  this  case,  if 
the  railway  affords  appellee  increased  or  additional  facil- 
ities for  ingress  or  egress  to  and  from  his  house  and  lot,  or 
for  the  movement  of  articles  in  which  he  may  deal,  or  sup- 
plies which  it  is  necessary  he  shall  procure,  this  benefit  may 
be  taken  into  consideration  in  estimating  the  damages  he 
has  sustained.  But  supposed  beneflts  arising  from  the  in- 
creased general  prosperity  of  the  neighborhood,  and  the 
enhanced  vendible  value  of  real  estate  in  the  particular  lo- 
cality, even  if  it  be  a  recognized  incident  to  the  location  of 
the  public  work,  are  too  remote  and  contingent  to  be  taken 
into  consideration  in  the  question  of  damages  to  appellee's 
houses  and  lot  resulting  from  the  special  injuries  to  which 
he  has  been  subjected.  Such  supposed  benefits  flow  not 
immediately  from  the  railways  obstructing  the  street,  nor 
from  the  movement  of  the  cars  over  them,  but  from  the  in- 
vestment of  capital  in  a  work  of  general  public  utility,  and 
the  enterprise  and  activity  of  persons  attracted,  and  spe- 
cially benefited  by  their  proximity  to  the  line  of  railways. 

These  benefits  and  advantages  the  appellee  shares  in  com- 
mon with  persons  owning  lands  near  enough  to  be  influenced 
by  the  general  prosperity,  and  yet  not  upon  the  immediate 
line  of  the  roads,  or  not  injuriously  affected  by  the  causes 
operating  to  his  prejudice.  And  his  right  to  be  com  pensated 
for  the  special  injuries  he  may  sustain  can  not  be  denied 
him  because  of  the  mediare  and  consequential  benefits  re- 
sulting to  him  in  common  with  the  local  community  at 
large.  ^Palmer  Co,  v.  Ferrill,  17  Pick.  58 ;  Broivn  d; 
Brower  v.  Merrill^  3  Chandler's  Wis.  Reports,  46.) 

The  plea  of  limitation  can  not  avail  in  this  case.  The 
appellee,  by  this  action,  in  effect  consents  that  the  appel- 
laYits  may  continue  for  all  future  time  to  use  the  street  as 
they  are  now  using  it,  and  in  consideration  therefor  to  ac. 
cept  such  judgment  as  may  be  herein  rendered.  (10  Bush., 
382.) 
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Appellants  had  not  secured  tliis  right  by  prescription 
when  this  action  was  commenced,  and  time  had  not  then 
barred  appellee's  right  to  seek  relief  by  writ  of  injunction, 
nor  to  sue  for  the  damages  resulting  from  the  continuing 
trespass. 

The  Court  erred  in  permitting  appellee  to  prove  that  other 
houses,  several  squares  distant,  had  been  injured  by  smoke 
and  cinders,  and  by  being  shaken  by  the  passing  trains. 
The  evidence  should  be  confined,  as  nearly  as  practicable  to 
the  property  alleged  to  be  injured. 

It  also  erred  in  admitting  evidence  tending  to  show  that 
engines  were  sometimes  run  at  a  high  and  dangerous  rate  of 
speed  along  the  street,  and  to  prove  that  a  man  had  been 
killed  in  the  street  by  one  of  appellant's  trains.  Appellants 
mayj)e  required  to  answer  criminally  for  such  abuses  of 
their  privilege  or  license,  or  to  answer  in  a  civil  action  to 
any  one  whose  property  or  person  may  be  injured  by  their 
misconduct  in  this  regard  ;  but  these  abuses  can  be  consid- 
ered for  no  purpose  whatever  in  the  ascertainment  of  the 
amount  of  damages  the  appellee  ought  to  recover  in  this 
action. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 
on  principles  consistent  with  this  opinion. 

As  to  the  extent  of  the  interest  in  the  street  of  abutting  owners  and  the 
measure  of  damages  for  the  construction  therein  of  a  railroad.  Hegar  v 
Chicago  dt  ^orth-uesiern  J?,  i?.,  1  Am.  Ry.  R.  35;  Kellinger  v.  Forty-second 
street  B.  E.,  d  lb.  77 ;  Barringion  v.  bt  Faul  &  Sioux  City  J?,  i?,,  4  lb.  216  ; 
South  Carolina  R.  R.  v.  Steiner,  3  lb.  86;  Chicago,  Burliuglon  &  Quincey  R. 
R.  V.  McGinnis,  9  lb.  334;  Kuchelman  v.  C.  C.  &  D.  R.  R.,  16  lb  16;  see 
also  Blesch  v.  Clikago  Jt  liorih-weaUrn  R.  R.,  ante  i^ageOO,  and  references 
in  notd. 
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THE  WmCHESTEE  &  STEASBURG  E.  E.  CO.  & 
AL.  vs.  COLFELT  &  AL.  _ 

27  Grattan,  111. 

Court  of  Appeals  of  Virginia,  September  Term,  1876. 

On  a  creditor's  bill  against  a  railroad  company,  some  of  the  debts  proved 
are  under  $500,  but  there  is  one  for  $1,117.60,  proved  before  the  Com- 
missioner, and  the  decree  of  the  Circuit  Court  is  in  favor  of  all  of  them 
against  the  company.  An  appeal  by  the  company  brings  up  all  of 
them  ;  and  this  Court  will  pass  upon  all. 

The  road  and  franchises  of  the  railroad  company  are  liable  for  thePpay- 
ment  of  judgments  recovered  against  the  company. 

It  appearing  from  the  report  of  the  Commissioners  that  the  annual  rent  of 
the  railroad  is  $37,000,  and  the  debts  proved  are  but  $1,286  91,  the  road 
should  be  leased  out  for  the  shortest  period,  for  which  a  sufficient  rent 
may  be  obtained  to  pay  the  debts  and  the  costs  of  the  suit.  And  if  to 
accomplish  this  object  it  be  necessary  to  lease  the  railroad  for  a  term 
which  will  yield  in  rents  a  sum  far  exceeding  the  amount  of  the  judg- 
ments, and  cannot  be  lease'd  at  all  for  a  shorter  term,  the  creditors  are 
entitled  to  have  it  leased  for  the  longer  term. 

It  appearing  that  another  railroad  company  is  in  possession  of  the  road, 
it  is  proper  to  make  that  company  a  party  to  the  suit,  to  ascertain  her 
interest  in  it,  and  that  comj^any  not  responding  or  showing  what  its 
interest  is,  a  decree  for  leasing  the  road  may  be  made. 

This  was  a  creditor's  suit  in  the  Circuit  Court  of  Win- 
chester, brouglit  bj  Cliarles  Colfelt  aojainst  the  Winchester 
and  Strasbur<jj  Eaili'oad  Company,  to  subject  the  real  estate 
of  the  company  to  satisfy  judgments  which  he  had  recovered 
against  the  company.  The  bill  was  afterwards  amended,  and 
the  ]jaItimore  and  Ohio  Eailroad  Company,  which  was 
stated  to  be  in  possession  of  the  real  estate  of  the  first- 
named  company,  under  a  lease  was  made  a  defendant.  Both 
of  the  taid  companies  demurred  to  the  bill;  but  the  cause 
coming  on  to  be  heard  on  the  24th  of  March,  1875,  the  Court 
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overruled  the  demurrers,  and  recommitted  the  Report,  which 
had  been  previously  made  bj  a  Commissioner,  with  direc- 
tions, after  giving  notice  for  four  weeks  in  some  newspaper, 
&c.,  to  take  an  account  of  all  debts  which  were  liens  upon 
the  property  of  the  Winchester  and  Strasburg  Eailroad  Com- 
pany. And  leave  w^as  given  to  the  railroad  companies  to 
file  their  answers  within  sixty  days  from  the  rising  of  the 
Court;  which  they  failed  to  do. 

The  Commissioner  returned  his  Report,  stating  that  but 
two  debts,  which  were  liens  on  the  property,  were  produced 
before  him.  One  of  these  was  that  of  the  plaintiff,  made  up 
of  three  judgments,  one  in  the  County  Court  of  Fi-ederick, 
and  the  other  two  in  the  Circuit  Court  of  that  County, 
amounting  together,  at  the  date  of  the  report,  to  $169.91  > 
and  a  debt  due  to  Jolin  Z.  Jenkins'  executrix  upon  a  judg- 
ment recovered  by  him  in  his  lifetime,  which,  at  the  date  of 
the  report,  amounted  principal  and  interest,  to  $1,117.60, 
The  real  estate  of  the  Winchester  and  Strasburg  Railroad 
Company  was  reported  at  a  valuation  of  $630,000,  and  its 
annual  rental  at  $37,000. 

The  defendants  excepted  to  the  report  on  the  ground  that 
the  debts  reported  were  not  sustained  by  sufficient  evidence. 
The  evidence  as  to  all  the  judgments  was  the  certificate  ot 
the  clerk  of  tlie  Court  in  which  it  was  rendered,  stating  the 
Court  and  term  at  which  it  was  rendered,  the  names  of  the 
parties,  the  amount  of  the  judgment,  and  the  amount  there- 
of whicli  bore  interest  and  the  date  of  its  commencement ; 
and  an  execution  of  fieri  facias  which  had  been  issued  on 
one  of  Colfelt's  judgments,  had  been  returned  no  effects. 
All  the  judgments  had  been  docketed. 

The  cause  came  on  to  be  heard  on  the  17th  of  ]N"ovember, 
1875,  when  the  Court  overruled  the  exceptions  to  the  report, 
and  fixed  the  amount  of  the  debts  as  reported  by  the  Com- 
missioner, and  decreed  that  unless  the  Wincliester  and  Stras- 
burg Railroad  Company  should,  within  sixty  days  from  the 
rising  of  the  Court,  pay  to  Jenkins'  executrix  and  Colfelt 


A  M ERICA  N  RA IL  WA  V  RE  FOR  TS.       1 23 


The  Winchester  &  Strasburg  R.  E.  Co.  &  Al.  vs.  Colfelt  &  Al. 

their  debts — stating  the  amount,  &c.,  as  reported  by  the 
Commissioner-the  siieriff  of  the  County  of  Frederick  sliould, 
after  notice,  &c.,  offer  the  Winchester  and  Strasburg  Rail- 
road and  its  franchises,  at  public  rental  to  the  highest  bidder 
for  one  year  from  the  1st  of  April,  1876,  upon  the  terms, 
&c.  From  this  decree  the  defendants  obtained  aii  appeal 
to  this  Court. 

Andrew  Hunter  and  Pendletoji^  for  the  appellants. 
Barton  cJ&  Boyd  and  Bandridc/e,  for  the  a])pellecs. 

Anderson,  J„  delivered  the  opinion  of  the  Court. 

The  constitution  of  Virginia  provides  that  the  Supreme 
Court  of  Appeals  shall  not  have  jurisdiction  in  civil  cases 
where  tlie  matter  in  controversy,  exclusive  of  cosrs,  is  less  in 
value  or  amount  than  $500,  except  in  cases  enumerated. 
In  a  case  decided  at  the  present  term,  the  Court  held,  Judge 
Staples  delivering  the  opinion,  that  the  value  or  amount  in 
controversy  in  the  Court  from  whose  decision  the  appeal  is 
taken,  at  the  date  of  the  judgment  or  decree,  determines  the 
question  of  jurisdiction,  and  that  there  may  be  cases  in  which 
the  Appellate  Court  would  have  jurisdiction  to  review  the 
decision  upon  the  petition  of  the  plaintiff,  when  it  would 
not  have  jurisdiction  to  review  it  upon  the  petition  of  the 
defendant ;  and  vice  versa.  Umhirger  c£?  wife  v.  Watts  & 
als.^  25  Gratt.  167,  was  a  creditor's  bill  to  subject  the  life 
estate  of  Waits  in  real  estate  to  the  satisfaction  of  the  plain, 
tiff's  judgments.  Neither  of  the  plaintiff ^s  judgments 
amounted  to  $500,  exclusive  of  costs.  The  Circuit  Court 
dismissed  the  bill ;  from  which  decision  the  plaintiffs  ap- 
pealed to  this  Court.  It  was  held  that  the  Court  had  no 
jurisdiction  of  the  case. 

Judge  Christian^  in  whose  opinion  the  other  judges  con- 
curred, says  it  is  clear  that  the  claims  of  the  appellants 
are  several  and  independent  of  each  other.  They  are 
founded  upon  different  contracts,  upon  judgments  at  different 
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times."  *  -St-  *  u  If  one  of  the  creditors  is  aggrieved  by 
the  decree,  it  is  to  the  extent  tliat  his  claim  is  not  paid,  and 
not  because  other  creditors  are  not  paid.'' 

The  case  in  hand  was  also  a  creditor's  bill  to  subject  the 
real  estate  of  the  Winchester  and  Strasburi^  Kail  road  Com- 
pany  to  lien  creditors.  The  plaintiff  Colfelt's  judgments, 
aggregated  only  $  169.91.  John  Z.  Jenkins'  judgment 
amounted  to  $1,117.60,  which  he  was  allowed  to  come  in 
and  prove  before  the  Commissioner.  And  the  decree  against 
the  Winchester  and  Strasburg  Company  was  for  the  aggre- 
gate of  all  the  judgments,  amounting  to  $1,286.91 ;  of  which 
that  company  complains.  If  aggrieved,  to  what  extent  is  it 
aggrieved  by  the  decree?  To  the  amount  of  Colfelt's  judg- 
ments, or  the  aggregate  of  all  the  judgments  ?  Clearly  the 
latter.  And  the  company  being  the  party  seeking  the 
reversal  of  that  decree,  if  it  is  erroneous,  it  is  aggrieved  to 
the  extent  of  all  the  judgments;  and  this  Court  is  rightfully 
in  possession  of  tlie  case  upon  the  petition  of  this  appellant, 
kind  has  jurisdiction  to  review  the  decision  of  the  lower  Court 
and  to  reverse  the  decree,  if  found  to  be  erroneous  as  to  all 
the  judgments,  the  aggregate  of  which  being  the  amount 
which  the  said  appellant  had  in  controversy  in  this  suit. 
And  this  opinion  is  not  at  all  in  conflict,  but  perfectly  con- 
sistent with  Umharger'  v.  Watts,  supra. 

The  Court  is  further  of  opinion  that  the  property  of  the 
Winchester  and  Strasburg  Railroad  Company,  in  the  decree 
mentioned,  was  liable  to  satisfy  the  judgments  of  the  plain- 
tiffs, which  it  appearing  could  be  satisfled  in  a  reasonable 
time  from  rents,  it  was  not  error  to  decree  that  the  same 
should  be  leased  for  that  purpose. 

But  it  is  contended  that  it  was  error  to  lease  the  railroad^ 
the  property  of  said  company,  for  so  long  a  term  as  one  year, 
to  satisfy  so  small  a  debt.  This  objection  is  answered  by  the 
counsel  for  the  appellees,  by  the  declaration  that  it  could 
not  be  leased  at  all  for  a  shoi'ter  period  than  one  year  ;  and 
that  such  a  decree  for  a  shorter  time  would  have  been  futile. 
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To  remove  any  difficulty  on  that  score,  the  decree  may  be 
amended  so  as  to  test  that  matter.  The  appellees  are  cer- 
tainly entitled  to  the  satisfaction  of  their  judgments  out  of 
this  appellant's  property.  And  if,  in  order  to  accomplish  it, 
it  is  necessary  to  lease  the  railroad  for  a  term  which  will 
yield  in  rents  a  sum  tar  exceeding  the  amount  of  theii-  judg- 
ments, and  cannot  be  leased  at  all  for  a  shorter  term,  the 
appellees  are  entitled  to  have  it  leased  for  the  longer  term. 
but  it  ought  to  be  made  to  appear  first,  that  it  could  not  be 
leased  for  the  shorter  term.  The  Court  is  of  opinion  there- 
fore that  the  decree  should  be  amended,  so  as  to  direct  the 
commissioner  to  oifer  it  for  a  term  of  three  months ;  and  if  it 
cannot  be  leased  for  that  term,  or  for  an  amount  sufficient 
to  satisfy  the  appellee's  judgments  and  costs,  including  their 
costs  in  defending  this  appeal,  that  he  then  offer  it  for  a 
term  of  six  months ;  and,  if  that  is  unavailing,  then  for  a 
term  of  nine  months ;  and  if  that  is  unavailing,  then  for  a 
term  of  twelve  months,  as  was  required  by  the  said  decree. 

The  Court  is  further  of  opinion  that  the  aj^pellees,  plain- 
tiffs below,  having  been  intormed  that  the  Baltimore  and 
Ohio  Railroad  Company  had  possession  of  the  said  road, 
upon  what  terms,  or  by  what  right,  they  were  not  informed, 
it  was  proper  that  tliey  should  have  had  leave  to  amend  their  • 
bill,  and  to  make  the  said  last  named  company  a  party  de- 
fendant, to  enable  it  to  assert  and  disclose  any  right  it  had 
if  incompatible  with  the  relief  which  the  plamtilf  sought 
against  the  Winchester  and  Strasburg  Railroad  Company, 
and  that  there  is  no  error  in  the  judgment  of  the  circuit 
Court  overruling  the  demurrer  of  the  said  Baltimore  and 
Ohio  Railroad  Company.  And  the  said  company,  not 
having  asserted  any  right  in  the  "Winchester  and  Strasburg 
Railroad  which  could  be  prejudiced  by  the  decree  now  under 
review,  although  if  such  right  existed  it  had  every  oppor- 
tunity of  asserting  it,  it  is  too  late  now  to  assert  any  such 
right,  and  it  cannot  complain  of  said  decree. 

The  Court  is  of  opinion,  therefore,  to  amend  as  hereinbefore 
specilied  said  decree,  and  to  affirm  the  same,  witli  costs. 

Decree  amended  and  affirmed. 
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27  Grattan,  344. 

Court  of  Appeals  of  Virginia,  March  Term,  1876. 

The  State  has  not,  either  by  statute  or  contract,  relinquished  her  right  to 
tax  that  portion  of  the  Chesapeake  and  Ohio  Railroad  which  lies  be- 
tween the  City  of  Richmond  and  the  Town  of  Covington,  and  all  the 
property  of  the  company,  real  and  personal,  belonging  to  that  part  of 
the  road,  and  a  fair  proportion  of  its  rolling  stock,  and  of  the  earnings 
of  the  company,  to  be  ascertained  and  apportioned  in  such  mode  as 
may  be  prescribed  by  law.  But  she  has  relinquished  the  right  to  tax 
the  property  of  the  company  lying  west  of  Covington. 

A  State  cannot  tax  the  bonds  of  a  railroad  company  held  by  persons  living 
out  of  the  btate. 

These  were  motions  by  the  commonwealth,  in  the  Circuit 
,  Court  of  the  City  of  Richmond,  against  tlie  Chesapeake 
and  Ohio  Railroad  Company,  for  lines  upon  the  company 
for  their  failure  to  comply  with  the  laws  of  the  State  in  re- 
lation to  the  taxation  of  such  corporations.  The  company 
appeared  and  defended  the  motions,  on  the  grounds  that, 
under  their  contract  with  the  State,  their  property  could  not 
be  taxed  until  their  profits  amounted  to  ten  per  centum  jper 
annum  OTi  their  capital;  and  it  was  agreed  that  the  prolits 
of  the  company  had  not  at  any  time  amounted  to  l^w  jper 
cent,  a  year  on  its  capital. 

The  parties  agreed  a  case,  and,  dispensing  with  a  jury, 
submitted  the  whole  matter  of  law  and  fact  to  the  judg- 
ment of  the  Court;  and  the  Court  held  that  there  was  no 
liability  on  li3  part  of  the  defendant,  and  dismissed  the 
motions.  And  thereupon  the  Attorney  General  applied  to 
this  Court  for  a  supersedeas  y  which  was  allowed.  The  cases 
are  sufficiently  stated  by  Judge  Anderson  in  his  opinion. 
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The  Attorney  General^  for  the  commonwealth. 

H.  Wickham  and  Wm.  J.  Rohersion^  for  the  appellees. 

Anderson  J.  delivered  the  opinion  of  the  Court. 

The  important  question  in  each  of  these  causes  is  as  to 
the  right  of  the  commonwealth  to  impose  a  tax  upon  prop- 
erty of  the  Chesapeake  and  Ohio  Kail  road  Company  when 
the  profits  of  the  company  have  not  amounted  to  iQw  jper 
centum  a  year  upon  its  capital.  There  is  no  question  that 
corporations  are  in  general  like  natural  persons,  liable  to 
taxation.  Their  capital  stock  or  their  property,  both  real 
and  personal,  is  taxable  to  the  corporation  itself.  But  this 
company  claims  an  exemption  by  contract  with  the  State 
from  taxation. 

The  question  as  to  the  power  of  a  State  Legislature  to 
grant  to  a  corporation  the  imniunity  of  an  exemption  from 
taxation  has  been  much  debated,  and  decisions  have  been 
conflicting.  In  Thorpe  v.  The  Rutland  and  Burlington 
Railway  (27  Yt.  K.  140)  a  doubt  is  expressed  as  to  the  en- 
tire soundness  of  the  principle  of  legislative  exemptions  of 
corporations  from  taxation.  The  power  of  taxation  is  an 
important  and  essential  prerogative  of  sovereignty,  and  it 
has  been  questioned  how  far  the  LegisLature  can  divest 
itself  of  the  right  and  power  to  exercise  so  important  a 
function  of  sovereignty,  or  how  one  Legislature  can  abridge 
the  general  power  of  every  sovereignty  to  impose  taxes  for 
the  support  of  gov^ernment.  Brewster  v.  Hough,  10  Kew 
Hamp.  R.  138  ;  Mechanics  and  Trader'^s  Banh  v.  Deholt,  1 
Ohio  St.  591 ;  Toledo  Bank  v.  Bond,  Id.  622. 

Numerous  cases  might  be  cited  which  maintain  the  want 
of  power  in  the  Legislature  to  exempt  corporations  or 
property  perpetually  from  taxation.  Mr.  Redfield  seems 
to  think  that  there  is  ground  to  question  the  right  of  a 
Legislature  by  one  act  to  extinguish  this  essential  right  of 
sovereignty.  And  in  a  note  on  page  385-6,  of  his  valuable 
work  on  the  Law  of  Railways,  he  says  :     "  We  should  not 
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be  surprised  hereafter  to  find  this  whole  subject  of  tlie  right 
of  a  State  Legislature  to  exempt  corporations  by  their 
charter  fi-oni  taxation  brought  in  question."  But  he  adds, 
"  the  law  at  present  is  probably  otherwise."  And  in  this 
opinion  Mr.  Cooley  concurs,  and  is  more  decided.  He 
says  :  "  So  far  as  the  power  of  taxation  is  concerned,  it  has 
been  so  often  decided  by  the  Supreme  Court  of  the  United 
States,  though  not  without  remonstrance  on  the  part  of  the 
State  Courts,  that  an  agreement  by  a  State  for  a  considera- 
tion received,  or  supposed  to  be  received,  that  certain 
property  rights  or  franchises  shall  be  exempt  from  taxation, 
or  taxed  only  at  a  certain  agreed  rate,  is  a  contract  protected 
by  the  (constitution,  that  the  question  can  no  longer  be  con- 
sidered an  open  one."  He  adds:  "In  any  case,  however, 
there  must  be  a  consideration,  so  tliat  the  State  can  be  sup- 
posed to  have  received  a  beneficial  equivalent;  for  it  is  con- 
sidered on  all  sides  that  if  the  exemption  is  made  as  a 
privilege  only,  it  may  be  revoked  at  any  time."  Cooley's 
Const.  Lim.,  p.  280-1,  and  cases  cited. 

Supposing  the  question  of  law  to  bo  settled,  as  thus  in- 
dicated by  Mr.  Cooley,  we  will  proceed  to  inquire :  lias 
the  State  of  Virginia  by  contract  relinquished  her  right  of 
taxation  to  any  extent  as  involved  in  these  causes?  She 
claims  the  right  to.. tax  only  that  portion  of  the  })roperty 
and  interests  with  which  the  Chesapeake  and  Ohio  Raih-oad 
Company  is  invested,  which  it  derived  from  the  -Virginia 
Central  Kaihoad  Company,  and  also  which  it  acquired  by 
purchase  from  the  State  since  its  incorporation,  which  she 
contends  has  not  been  relinquished  by  any  act  of  the  Leg- 
islature, or  by  contract. 

The  Virginia  Central  Kailroad  was  a  company  chartered 
by  the  State  of  Virginia,  and  it  constructed  the  railroad  be- 
tween Richmond  and  Covington,  with  the  exception  of  that 
portion  which  is  known  as  theBhie  Ridge  Railroad,  extend- 
ing from  the  eastern  to  the  western  base  of  the  Bkie  Ridge, 
a  fraction  over  sixteen  miles,  which  was  constructed  by  the 
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State  of  Virginia,  and  the  said  company  was  operating  the 
whole  line  of  road  between  Kiclimond  and  Covington  when 
it  entered  into  the  contract  referred  to.  The  States  of  Vir- 
ginia and  West  Virginia,  as  authorized  by  acts  of  their 
several  Legislatures,  contracted  with  the  said  Virginia  Cen- 
tral to  construct  and  operate  a  railroad  fi'oni  Covington  to 
the  Ohio  river,  which  would  be  a  continuation  or  extension 
of  the  Central  railroad,  and  authorize  the  said  company  to 
change  its  name  from  the  "  Central "  to  the  Chesapeake  and 
Ohio  Hailroad  Company.  And  the  said  company  claims 
that  all  its  property  is  now  exempt  from  taxation  under  the 
following  clause  of  the  contract,  viz  :  "And  the  said  Vir- 
ginia Central  Railroad  Company  having  undertaken  and 
contracted  to  construct  the  said  railroad  on  the  terms  and 
conditions  aforesaid,  it  is  liereby  declared  and  certified  that 
the  said  company  shall  hereafter  be  known  as  "The  Chesa- 
peake and  Ohio  Eailroad  Company,"  and  is  entitled  to  all 
the  benefits  of  the  charter  of  the  Covington  and  Ohio  Rail- 
road, and  to  all  the  rights,  interests  and  privileges  which, 
by  the  statutes  aforesaid,  are  conferred  upon  the  Chesapeake 
and  Ohio  Railroad  Company  when  organized." 

To  divest  a  State  of  such  an  essential  attribute  of  sov- 
ereignty, of  such  an  important  function  of  government,  the 
terms  of  relinquishment  should  be  clear  and  unequivocal. 
In  Richmond  Railway  Co.  v.  The  Louisa  Railway  Co.y 
Mr  JusticO  Grter  refers  to  former  decisions  of  the  Court 
with  approbation,  "  that  public  grants  are  to  be  construed 
strictly  ;  that  any  ambiguity  in  the  terms  of  the  grant  must 
operate  against  the  corporation  and  in  favor  of  the  public, 
and  the  corporation  can  claim  nothing  but  what  is  clearly 
given  by  the  act" — quoted  by  Redlield,  supra,  iu  note  on 
page  432.  And  that  eminent  jurist  says:  "The  language 
of  Taney  Ch.  J.  in  Charles  River  Bridye  v.  Warren  Bridye 
11  Peters.  R.  420,  548,  is  still  more  specific ;  and,  in  my 
opinion,  eminently  just  and  conservative:  'the  continued 
existence  of  a  government  would  be  of  no  great  value,  if, 
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by  implications  and  presumptions,  it  was  disarmed  of  the 
powers  necessary  to  accomplish  the  ends  of  its  creation,  and 
the  functions  it  was  designed  to  perform  transferred  to 
j)rivileged  corporations.'"  The  conchision  of  the  learned 
judge  and  eminent  jurist  is,"  says  C.  J.  Redjield,  wliose 
own  opinion  carries  with  it  almost  the  weight  of  autliority, 
'''that  no  claim  in  any  way  abridging  the  most  uulimiteJ 
exercise  of  the  legislative  power  over  persons,  naturai  ur 
artificial,  can  be  successfully  asserted,  except  upon  the  Ijasis 
of  an  express  grant,  in  terms,  or  by  necessary  implication' 
(note  on  p.  433).  The  express  grant  here  is,  "  to  all  the 
benefits  of  the  charter  of  the  Covington  &  Ohio  Railroad,'' 
and  "to  all  the  rights,  interests  and  privileges  which,  by 
the  statutes,  are  conferred  upon  the  Chesapeake  and  Ohio 
Railroad  Company  when  organized." 

Was  the  immunity  of  exemption  from  taxation  upon  the 
entire  line  of  its  road  from  Richmond  to  the  Ohio  river, 
now  claimed  by  the  defendant  in  error,  conferred  by  the 
charter  upon  the  Covington  and  Ohio  Railroad  Company, 
or  by  statute  upon  the  Chesapeake  and  Ohio  Railroad  Com- 
pany when  organized  ?  If  it  was  not,  the  defendant  can- 
jiot  claim  the  immunity  under  the  contract  before  recited. 

By  an  act  of  the  15th  of  February,  1853,  the  Legislature 
of  Virginia  had  authorized  the  construction  of  a  railroad 
from  Covington  to  the  Ohio  river,  entirely  on  State  account. 
Appropriations  had  been  made  to  the  work  and  large  sums 
expended  upon  it,  when  it  was  arrested  by  the  late  war. 
Soon  after  the  conclusion  of  the  war,  a  portion  of  the  project- 
ed road  falling  within  the  limits  of  the  new  State  of  West 
Virginia,  which  had  been  carved  from  the  State  of  Virginia 
by  the  sword,  the  Legislatures  of  both  States  enacted  laws,  the 
same  in  terms,  to  construct  the  railroad  between  Covington 
and  the  Ohio  river,  by  an  incorporated  company,  to  be  styled 
the  Covington  and  Ohio  Railroad  Company;  and  the  law 
declared  that  no  taxation  upon  the  property  of  the  company, 
that  is,  of  the  Covington  and  Ohio  Railroad  Company,  shall 
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be  imposed  by  the  State,  until  the  profits  of  the  company 
shall  amount  to  ten  per  cejitiom  a  year  upon  its  capital. 
The  property  and  rights  and  franchises  of  the  Central  Rail- 
read  Company  were  taxable  to  the  company  by  the  State  at 
the  date  of  this  act.  The  State  surely  will  not  be  held  to 
liave  surrendered  that  right  by  the  act  aforesaid  providing 
for  the  organization  of  a  company,  to  be  styled  The  Gov* 
ington  and  Ohio  Railroad  Company,"  and  exempting  its 
property  from  taxation.  There  is  no  such  relinquishment 
by  express  terms,  or  by  the  remotest  implication. 

And  by  the  terms  of  the  contract  we  have  seen  that  there 
is  no  express  grant  to  the  Central  Railroad  Company,  either 
by  its  old  or  its  new  name,  of  an  exemption  from  taxation 
at  all.  It  was  only  an  agreement  that  the  Central  Railroad 
Company  should  have  all  the  benefits  which  were  giv^en  by 
the  charter  to  the  Covington  and  Ohio  Railroad  Company, 
which  were,  that  no  taxation  upon  the  property  of  the  Cov- 
ington and  Ohio  Railroad  Company  shall  be  imj30sed  by  the 
State.  Was  the  property,  which  the  State  now  asserts  the 
right  to  tax,  ever  property  of  the  Covington  and  Ohio  Rail- 
road Company  ?  JS^ever  !  Then  it  was  not  exempted  from 
taxation  by  the  charter  of  the  Covington  and  Ohio  Railroad 
Company  ;  and  the  benefit  of  no  such  exemption  is  con- 
ferred by  the  terms  of  said  contract.  Nor  can  it  be  implied 
that  because  the  State  was  willing,  that  any  party  who 
would  construct  and  operate  a  railroad  from  Covington  to 
the  Ohio  river  should  be  relieved  from  all  tax  upon  the 
road  and  its  rolling  stock  or  its  earnings  ;  that  if  the  Cen- 
tral Railroad  Company  should  construct  and  operate  it,  the 
said  company  should  have  that  immunity,  and  in  addition 
exemption  from  all  taxation  upon  its  road  from  Richmond 
to  Covington  (then  taxable),  its  rolling  stuck  and  all  its 
property,  real  and  personal,  and  its  earnings.  Surely,  it 
could  not  be  claimed  that  such  was  a  necessary  implication. 
The  reverse  is  a  more  reasonable  inference,  to  wit :  that  the 
State  did  not  intend  to  relinquish  a  subsisting  right  of  tax- 
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ation  upon  a  road  which  was  ah*eady  completed  and  in 
operation,  and  upon  a  work  which  was  then  the  exchisive 
property  of  the  State,  which  the  new  company  had  the 
privilege  of  purchasing,  but  for  the  purchase  of  which  it 
does  not  appear  that  even  a  proposition  was  then  pending, 
and  which  it  did  not  until  some  time  afterwards  acquire, 
and  then  by  a  separate  contract,  in  which  it  does  not  appear 
that  tliere  was  any  stipulation  for  exemption  from  taxation. 

Is  exemption  from  taxation,  conferred  by  the  statutes  re- 
ferred to  in  the  contract,  upon  the  Chesapeal^e  and  Ohio 
Kaih-oad  Company  when  organized  ?  There  is  a  provision 
in  section  14  of  the  act  of  March  1st,  1867,  that  it  shall 
have  the  right  any  time  within  two  years  after  its  organiza- 
tion to  purchase  the  stock  held  by  the  State  in  said  company, 
and  that  it  may  also  purchase  the  right  of  the  State  in  and 
to  the  Blue  Ridge  railroad  in  the  way  prescribed  by  the 
act.  But  we  have  been  unable  to  find  any  provision  in  the 
statutes  referred  to,  exempting  the  Chesapeake  and  Ohio 
Company  when  organized  from  taxation. 

We  are  therefore  clearly  of  opinion  that  the  State  has 
neither  by  act  of  the  Legislature  nor  by  contract  reh'n- 
quished  her  right  to  tax  that  portion  of  the  Chesapeake 
&  Ohioraiboad  which  lies  between  the  city  of  Richmond  and 
the  town  of  Covington,  and  all  the  property  of  the  company, 
real  and  personal,  belonging  to  that  part  of  its  road,  and  a  fair 
proportion  of  its  rolling  stock  and  of  the  earnings  of  the  com- 
pany, to  be  ascertained  and  apportioned  in  such  mode  as  shall 
be  prescribed  by  law  ;  and  that  to  this  end  it  was  entirely 
competent  for  the  Legislature  to  call  for  the  information  re- 
quired by  the  several  acts  referred  to  in  these  proceedings. 

But  these  acts  require  not  only  reports  from  the  compa- 
nies of  the  several  matters  designated  therein  ;  they  also 
provide  that  the  several  companies  shall  be  collectors  for 
the  State  of  the  taxes  imposed  on  them  respectively,  and 
shall  at  the  time  fixed  for  making  their  several  reports  pay 
into  the  treasury  the  taxes  imposed  thereon  by  law. 
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Tlie  first  of  these  causes,  ^N^o.  1,  is  a  motion  against  the 
defendant  for  a  tine  for  failing  to  make  report  as  required 
bj  the  act,  and  to  pay  the  tax  imposed  by  section  8  of  the 
act,  approved  July  9,  1870  ;  that  is,  two  and  one-half  j>^r 
centum  of  its  net  earnings  for  each  quarter  of  a  year,  to  be 
ascertained  and  paid  into  the  treasury  as  prescribed  by  sec- 
tion 48  of  the  act  for  the  assessment  of  taxes  approved 
June  29,  1870.  That  section  provides,  that  if  tlie  road  is 
only  in  part  within  the  commonwealth,  the  report  shall 
show  what  part  is  within  the  commonwealth,  and  what  pro- 
portion the  same  bears  to  the  entire  length  of  the  road. 
The  said  eighth  section  can  therefore  be  fairly  construed  to 
impose  a  tax  only  upon  the  proportion  of  the  net  earnings 
of  that  portion  of  the  road  which  is  within  this  common- 
wealth. But,  ^s  we  have  seen,  a  small  portion  of  that  is 
part  of  the  Covington  and  Ohio  portion  of  the  Chesapeake 
and  Ohio  road,  and  which  wag  exempted  by  contract  from 
taxation  until  the  profits  of  the  company  shall  amount  to 
ten  yer  centum  a  year  upon  its  capital,  which  has  not  yet 
been  realized.  The  Court  is  of  opinion,  that  the  tax  im- 
posed by  this  section  on  that  portion  of  the  defendants' 
road  which  lies  between  Kichmond  and  Covington  is  valid, 
and  binding  upon  the  company.  But  if  it  can  be  construed 
to  impose  a  tax  upon  any  part  of  the  company's  road  west 
of  Covington,  or  upon  the  net  income  derived  therefrom, 
which  probably  was  not  intended  by  the  Legislature,  being 
embraced  in  the  contract  of  exemption,  it  would  be  uncon- 
stitutional and  void. 

J^^o.  2  is  a  motion  for  a  fine  for  failing  to  report,  as  re- 
quired by  section  91  of  the  act  of  February,  1871,  and  to 
pay  the  tax  imposed  by  section  8  of  act  of  March  24,  1871. 
The  tax  imposed  by  this  section  is  fifty  cents  on  every  hun- 
dred dollars  of  the  estimated  value  of  the  real  and  personal 
property  of  the  company,  and  one-half  of  one  per  centum 
upon  the  net  earnings  of  the  Q,QmYM\^  jper  annum  \vl  excess 
of  $1,000,  to  be  ascertained  and  paid  into  the  treasury  as 


134      AMERICAN  RAILWAY  REPORTS. 


Common  wealth  vs,  Chesapeake  &  Ohio  K.  R.  Co. — Four  cases. 

prescribed  in  section  9i  of  the  aforesaid  act.  This  act  is 
obnoxious  to  the  objection  made  to  the  act  of  the  previous 
year,  so  far  as  it  imposes  a  tax  upon  any  part  of  the  Coving- 
ton and  Ohio  portion  of  the  defen'dants'  road. 

No.  3  is  a  motion  for  a  line  for  failing  to  report,  as  re- 
quired by  section  91  of  the  act  of  March  15,  1S72,  and  to 
pay  the  tax  imposed  by  section  8  of  the  act  of  April  3, 
1872.    The  tax  imposed  by  this. section  is  the  same  imposed 
by  the  act  of  the  previous  year  upon  the  real  and  personal 
property  of  the  company,  and  so  far  as  it  is  a  tax  upon  the 
property  of  the  company,  belonging  to  that  portion  of  the 
road  lying  west  of  Covington,  for  the  reasons  already  stated, 
it  is  invalid.    But  it  is  provided,  that  in  lieu  of  the  prop- 
erty tax  there  shall  be  paid  upon  the  indebtedness  of  the 
company,  out  of  all  interest  due  and  payable  upon  such  in- 
debtedness after  the  passage  of  said  act,  a  tax  equivalent  to 
fifty  cents  upon  the  one  hundred  dollars  of  the  market 
value  of  the  bonds  upon  which  such  interest  shall  accrue, 
the  market  value  of  such  bonds  to  be  ascertained  as  of  the 
first  day  of  May  in  each  year.    And  the  company  is  re- 
quired to  retain  and  collect  for  the  State  the  said  tax  out  of 
the  interest  upon  its  indebtedness,  as  well  as  to  bonds  held 
and  owned  by  non-residents  as  residents  of  this  State,  and 
deducting  the  tax  from  the  interest,  to  j^ay  the  same  into 
the  treasury,  to  the  credit  of  the  auditor  of  public  accounts, 
within  thirty  days  after  such  interest  shall  have  become 
due  or  payable.    And  the  tax  so  retained  and  paid  over 
shall  be  ^^^'o  tanto  a  just  and  proper  credit  and  ofi'set  in 
favor  of  said  conipaiiy  against  any  claim  for  such  interest. 
And  it  is  further  provided,  that  the  bonds,  out  of  the  in- 
terest upon  which  such  tax  shall  be  retained,  shall  be  ex- 
empt in  the  hands  of  their  owners  from  the  tax  imposed  by 
this  State  upon  property  and  from  assessment.    It  is  con- 
tended by  the  learned  counsel  for  the  defendant  that  this 
tax  is  unlawful.    It  is  obviously  a  tax  upon  the  creditor, 
whether  resident  or  non-resident,  which  is  required  to  be 
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paid  by  the  debtor,  whose  domicil  is  within  the  State. 

It  seems  to  be  pretty  well  settled  by  judicial  decisions, 
that  tlie  stock  or  bonds  of  a  corporation  of  this  State,  which 
are  owned  and  held  by  inhabitants  of  another  State,  are  not 
liable  to  taxation  here.    Judge  Redfield  says :      As  to 
shareholders'  interest,  and  all  choses  in  action,  they  are  per- 
sonal to  the  creditor,  and  only  taxable  in  the  place  of  his 
domicil.    The  creditor  cannot  be  taxed  in  the  place  of  the 
domicil  of  the  debtor,  unless  he  resides  there ;  nor  can  the 
debtor  be  taxed  for  the  debt,  and  allowed  to  deduct  the  tax 
from  it ;  nor  can  a  tax  against  the  creditor  be  imposed  upon 
the  property  which  is  pledged  or  mortgaged  to  secure  a 
debt,  and  thus  made  to  apply  towards  the  payment  of  the 
debt.    The  Legislature  has  no  power  to  tax  choses  in  action 
held  by  non-residents.    They  are  altogether  beyond  their 
jurisdiction.     Redlieid's  Law  of  Railw.,  p.  461.  Angel 
and  Ames  on  Corp.  §  45S,  is  in  accord.    Judge  Cooley  ^iny^ 
in  his  recent  work  on  Taxation,  page  15,     corporations,  it 
is  conceded,  may  be  taxed  like  natural  persons,  on  their 
property  and  business.    But  debts  owing  to  foreign  credi- 
tors, by  either  corporations  or  individuals,  are  not  the  sub- 
ject of  taxation.    The  creditor  cannot  be  taxed,  because  he 
is  not  within  the  jurisdiction ;  and  the  debts  cannot  be 
taxed  in  the  debtor's  hands,  through  any  fiction  of  the  law, 
which  is  to  treat  them  as  being  for  this  purpose,  the  prop- 
erty of  the  debtors."    And  the  doctrine  as  thus  laid  down 
is  supported  by  the  current  of  decisions.    We  must  con- 
clude, therefore,  that  so  much  of  the  said  act  as  imposes  a 
tax  upon  the  indedtedness  of  the  company,  which  is  held 
and  owned  by  non-residents,  is  invalid  and  void. 

No.  4  is  a  proceeding  under  the  same  acts  of  assembly 
last  named,  which  continued  in  force  for  the  year  1873, 
and  must  be  disposed  of  in  the  same  way. 

The  tax  upon  the  indebtedness  of  the  company  is  not 
continued  by  the  act  of  1874.  The  tax  imposed  is  a  tax 
upon  the  real  and  personal  property  within  the  common- 
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wealth,  and  an  income  tax,  and  if  the  same  is  confined  to 
the  portion  of  the  Chesapeake  and  Ohio  Company's  road 
which  lies  between  the  city  of  Eichmond  and  tlie  town  of 
Covington,  the  Conrt  is  of  opinion  that  the  act  by  which 
it  is  imposed  is  constitutional  and  valid.  We  are  of 
opinion,  therefore,  to  reverse  the  judgment  of  the  Chcuit 
Court  with  costs  in  each  case. 
Judgment  reversed. 

Cleveland,  Fai7iesvilk  &  A.  E.  B.  v.  Pennsylvania  4  ^m.  Ry,  R,,  3G8. 


LAMOILLE  VALLEY  KAILEOAD  CO.  vs.  MAESH. 

49  Vermont,  37. 

Supreme  Court  of  Vermont^  August  Terrn^  1876. 

Plaintiff,  by  its  President,  agreed  for  a  subscription  of  $1,200,  to  build  a 
depot  in  a  certain  place.  Parties  interested  started  a  subscription 
paper.  After  a.  part  of  the  required  sum  had  been  subscribed,  the 
President  notified  subscribers  and  others  that  he  required  in  lieu  of 
such  general  subscriyjtion,  an  assumption  by  two  or  three  responsible 
persons  of  the  payment  of  the  sum  required;  and  therefore  L.  and 
others  promised  by  parol  to  assume  it,  alter  which,  canvass  was  made 
for  further  subscriptions,  and  subscriptions  obtained  for  $1,400,  the 
subscribers  intending  not  only  to  put  L,  and  others  in  funds,  but  to 
pay  in  part  for  a  telegraph  line.  In  assumpsit  by  plaintiff  against  a 
subscriber,  the  Court  charged  that  if  the  undertaking  of  L.  and  others 
was  a  mere  collateral  guaranty,  the  plaintiff'  might  recover;  but  that  if 
the  promise  of  L.  and  others  was  substitvited  for  the  subscription,  and 
plaintiff  agreed  to  look  to  them  alone  for  payment,  it  could  uot  recover. 
held,  that  on  those  facts,  L.  and  others  were  the  contracting  party  with 
plaintiff ;  that  they  alone  could  be  sued  for  a  breach,  and  that  the 
charge  was  without  error. 
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Assumpsit  upon  a  subscription  paper.  Plea,  the  general 
Jssue,  and  trial  hy  jury,  May  Term,  18T6,  Powees,  J.,  pre- 
fi.ding. 

The  plaintiffs  evidence  tended  to  show  that  the  plaintiff, 
by  its  President,  agreed  to  build  its  depot  in  Walden,  at  a 
place  known  as  the  Heights,  if  parties  in  the  vicinity  in- 
terested in  its  being  built  there,  among  whom  was  the  de- 
fendant, would  raise  and  pay  to  the  plaintiff  the  sum  of 
$1,200 ;  that  a  subscription  paper  was  accordingly  drawn 
and  circulated,  and  the  required  sum  subscribed,  the  defen- 
dant being  one  of  the  subscribers ;  that  the  paper,  upon 
which  the  plaintiff's  President  made  some  collections,  was 
left  with  one  of  the  subscribers  who  was  to  make  collec- 
tions thereon  for  the  plaintiff,  the  signers  preferring  to  have 
it  remain  in  town  where  they  could  more  conveniently 
make  payments ;  and  that  the  plaintiff's  directors,  being  in- 
formed by  some  of  the  subscribers,  through  the  President, 
of  the  completion  of  the  subscription,  decided  to  build  the 
depot  as  agreed  by  the  President,  and  the  plaintiff  after- 
wards so  built  it. 

The  defendant's  evidence  tended  to  prove  that  after  a 
portion  of  the  required  sum  wa^  subscribed,  the  plaintiff, 
by  its  President,  notified  the  subscribers,  and  other  interested 
persons  who  had  assembled  to  consider  the  matter,  that  he 
required  in  lieu  of  a  general  subscription  by  persons  of 
whose  responsibility  the  officers  of  the  conqjany  had  no 
l)ersonal  knowledge,  and  to  avoid  the  trouble  of  collecting 
the  subscriptions,  that  some  two  or  three  responsible  2:)ersons 
should  assume  to  pay  the  said  sum  of  $1,200;  that  there- 
upon P.  J.  Lance,  Joel  Harvey,  and  W.  P.  Whittier  promised, 
the  depot  being  built  according  to  the  previous  understand- 
ing, to  assume  the  payment  of  the  said  sum  ;  that  afterwards 
parties  canvassed  for  and  obtained  further  subscriptions,  in 
all  to  the  amount  of  $1,400,  or  more;  that  the  subscription 
was  intended  by  the  subscribers,  not  only  to  put  the  three 
jnen  who  liad  assumed  to  pay  the  $1,200,  in  funds,  but  also 
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to  pay  $200  towards  establishing  a  telegraph  L*ne  to  Cabot. 

The  plaintiff  requested  the  Court  to  charge,  among  other 
things,  that  its  President  could  not  make  a  contract  binding 
upon  the  plaintiff ;  that  after  the  directors  had  been  in- 
formed of  the  completion  of  the  subscription,  and  in  reli- 
ance thereon  had  performed  on  their  part  by  building  the 
depot,  the  subscription  paper  constituted  the  contract  of  the 
parties,  and  that  the  contract  of  Lance  and  others  was  with- 
in the  Statute  of  Frauds.  But  the  Court  charged  that  if 
the  undertaking  of  Lance  and  others  was  a  mere  collateral 
guaranty  that  the  $1,200  should  be  made  good  to  the  plain- 
tili*,  then  the  plaintiff  might  recover ;  but  that  if  the  plaintiff 
assumed  to  build  the  depot  in  consideration  of  the  subscrip- 
tion, and  relying  upon  it  for  the  payment  of  the  $1,200, 
and  the  parties  afterwards  substituted  therefor  the  parol 
promise  of  Lance  and  others,  and  plaintiff  agreed  to  look 
alone  to  them  for  payment  of  that  sum,  then  it  could  not 
recover.  To  the  refusal  to  charge  as  requested,  and  to  the 
charge  as  given,  the  plaintiff  excepted.  Verdict  for  the 
defendant. 

Bingliam      Waterman^  for  the  plaintiff. 
S,  C.  Shurtleff,  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 
Redfield,  J.  This  action  is  assumpsit  upon  a  promise  by 
subscription  of  a  certain  sum  to  pay  the  plaintiff",  in  con- 
sideration that  plaintiff  would  locate  and  build  its  depot  in 
Walden  at  a  certain  place.  The  plaintiff  agreed  to  build 
the  depot  at  this  place,  if  parties  interested  in  such  location 
(among  them  the  defendant)  would  raise  and  pay  the  plain- 
tiff' $1,200.  At  this  time  a  portion  of  this  sum  had  been 
subscribed.  The  jury  have  found  that  the  plaintiff,  by  its 
Fi-esident,  required,  in  lieu  of  a  general  subscription  by 
persons  of  whose  responsibility  the  officers  of  the  company 
had  no  personal  knowledge,  that  some  two  or  three  respon- 
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sible  persons  should  assume  to  pay  tlie  plaintiff  $1,200 ;  and 
that  thereupon  B.  J.  Lance,  Joel  Plarvey,  and  W.  P. 
Whittier  promised  to  assume  the  payment  of  said  sum  ;  and 
thereupon  the  plaintiff  located  and  built  the  depot  at  the 
place  required.  After  this,  parties  canvassed  for  and  ob- 
tained further  subscriptions,  in  all  to  the  amount  of  $1,400 
or  more.  This  subscription  was  intended  by  the  subscribers, 
not  only  to  put  the  three  men  who  had  assumed  to  pay  the 
plaintiff  $1,200,  in  funds,  but  also  to  pay  $200  towards  es- 
tablishing a  telegrapli  to  Cabot.  These  facts  being  estab- 
lished, nuide  Lance,  Harvey,  and  Whittier  the  contracting 
party  with  the  plaintiff,  and  tliey  alone  could  be  sued  for 
the  breach. 

The  Court  charged  the  jury  that  if  the  undertaking  of 
Lauce  and  others  was  a  mere  collateral  guaranty  that  the 
$1,200  should  be  made  good  to  the  plaintiff,  then  the  plain- 
tiff' might  recover;  so  no  question  arises  on  these  exceptions 
about  the  Statute  of  Frauds.  The  Court  also  told  the  jury, 
that  if  the  plaintiff  assumed  to  build  the  depot  at  the  place 
in  consideration  of  said  subscription,  and  relying  upon  it  for 
the  payment  of  the  $l,2u0,  and  the  parties  afterwards  suh- 
stittited  therefor  the  parol  promise  of  Lance  and  othei's, 
and  plaintiff  agreed  to  look  alone  to  them  for  payment  of 
the  $1,200,  then  it  cannot  recover  in  this  suit.  This  is  a 
well-settled  rule  of  law\  Adin7\  of  Cilley  v.  Tenny,  31 
Yt.  401 ;  1  Greenl.  Ev.  s.  302,  and  cases  there  cited.  The 
exceptions  seem  to  be  aimed  rather  at  errors  of  the  jury 
than  of  the  Court. 

Judgment  affirmed. 

Burke  vs.  Smith,  4  Am.  iJy.  R,  37, 
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BIXBY  vs.  MOOTPELIER  &  ST.  JOIINSBUEY 
EAILliOAD  COMPANY. 

49  Vermont  123. 

Supreme  Cornet  of  Vermont,  October  Term,  1876. 

In  case  for  injury  to  a  passenger  upon  a  railroad,  there  was  evidence 
tending  to  show  that  the  defendant  company  was  duly  incorporated  and 
organized,  and  its  road  constructed  and  put  in  operation,  and  that 
trains  were  being  run  and  business  transacted  upon  it,  and  men  were 
being  employed  to  keep  it  in  repair  ;  that  on  the  day  of  the  accident 
that  occasioned  the  alleged  injury,  plaintiff  purchased  a  ticket  at  a  sta- 
tion on  a  connecting  road,  from  that  station  to  a  station  on  defendant's 
road;  and  that  after  the  train  passed  on  to  defendant's  road,  the  con- 
ductor recognized  plaintiff's  ticket  as  entitling  him  to  a  ride  over  said 
road,  taking  up  the  ticket  in  the  usual  way,  and  allowing  him  to  pro- 
ceed without  objection,  soon  after  which  the  injury  was  received. 
lldd,  that  that  evidence  was  proper  to  submit  to  the  jury  as  evidence 
that  defendant  was  at  the  time  of  the  accident  a  common  carrier  op- 
erating its  load,  and  had  undertaken  to  transport  plaintiff"  over  it. 

It  appeared  that  at  the  time  of  the  accident  one  of  the  cars  turned  over,  that 
that  car  had  no  guard  chains  connecting  the  truck  with  the  body  of  the  car 
such  as  are  usually  attached  to  keep  the  wheels  in  the  line  of  motion  ; 
and  that  one  side  of  the  truck,  being  then  raised,  fell  back  on  the  track 
and  in  so  falling,  catised  the  alleged  injury.  Plaintiff"  claimed  that  it 
there  had  been  chains  on  the  car,  the  truck  would  not  have  fallen  back, 
and  that  defendant  was  negligent  in  not  having  them  there.  The  con- 
ductor of  the  train,  who  was  looking  at  the  car  when  it  went  over,  was 
introduced  as  a  witness,  and  asked  if  it  was  his  opinion  that  if  there 
had  been  chains  on  the  car,  the  accident  would  have  happened,  and  he 
replied  that  if  the  chains  had  been  strong  enough,  and  so  attached  as 
to  have  held  the  trucks  to  the  car,  they  would  have  done  so.  He  was 
then  asked  if  it  was  his  opinion  that  if  such  chains  had  been  on  the 
car  as  were  subsequently  put  on  when  the  car  v.^as  repaired,  they  would 
have  held  the  truck  to  the  car,  and  he  answered  that  they  would  not. 
Mdd,  that  the  testimony  was  not  admissible  as  that  of  an  expert,  but 
that  as  it  was  not  to  the  prejudice  of  defendant,  there  was  no  error  in  its 
admission  upon  which  defendant  could  sustain  exceptions. 


t 


AMERICAN  RAILWAY  REPORTS.  141 

 Bixby  vs.  Montpeper  &  St.  Jolinsbury  li.  R.  Co.  ^ 

Case  for  injury  upon  a  railroad.  Plea,  the  general  issue, 
and  trial  bj  jury,  August  Term,  1875,  Washington  County, 
Redfield,  J.,  presiding. 

The  evidence  tended  to  show  tliat  the  defendant  company 
was  duly  incorporated  and  organized ;  that  its  road  was  con- 
structed and  put  in  operation  as  a  railroad ;  that  trains  were 
being  run  and  business  transacted  upon  it;  that  men  w^ere 
employed  by  defendant  to  look  after  it  and  keep  it  in  re- 
pair ;  that  on  the  day  of  the  accident  by  which  the  alleged 
injury  was  occasioned,  the  plaintiff  at  the  station  in  East 
Hard  wick  on  the  Lamoille  Yalley  road,  jDurchased  a  ticket 
from  that  station  to  St.  Johnsbury,  passing  over  the  defend- 
ant's road  from  West  Hardwickto  St.  Johnsbury ;  that  after 
leaving  West  Danville,  and  after  the  train  had  pased  on  to 
defendant's  road,  the  conductor  of  the  train  recognized 
plaintiff's  ticket  as  entitling  him  to  a  passage  over  the  de- 
fendant's road,  took  it  up  in  the  usual  way,  and  allowed  him 
to  proceed  without  objection,  soon  after  which  the  accident 
occurred. 

It  appeared  that  at  the  time  of  the  accident,  one  of  de- 
fendant's cars  turned  over ;  that  the  car  then  had  no  guard 
chains  such  as  are  usually  attached  to  cars,  extending  from  the 
trucks  to  the  body  of  the  car,  for  the  purpose  of  keeping  the 
wheels  in  the  line  of  motion;  and  that  as  the  car  went  over,  the 
trucks  were  raised  from  the  track  on  one  side,  and  then  fell 
back,  and  in  falling  caused  the  injury  complained  of.  The 
plaintiff  claimed  that  if  there  had  been  guard  chains  on  the 
car,  the  truck  would  have  been  carried  over  with  the  car, 
and  that  he  would  not  have  been  injured  and  that  the  de- 
fendant was  negligent  in  not  having  such  chains  on  the  car. 
The  defendant  introduced  the  conductor  of  the  train,  as  a 
witness  ;  and  he  was  asked  on  cross-examination  if  it  wasJiis 
opinion  that  if  guard  chains  had  been  on  the  car  the  acci- 
dent would  have  happened  ;  to  which  he  replied  in  substance 
that  if  the  guard  chains  had  been  strong  enough,  and  so  at- 
tached as  to  have  held  the  trucks  to  the  car,  they  would 
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have  done  so.  lie  was  then  ask(;d  if  it  was  his  opinion, 
that  if  such  guard  cliains  had  been  on  the  car  as  were  subse- 
quently put  on  by  the  defendant  when  the  car  was  rejoaired, 
they  would  have  held  the  truck  to  the  car  ;  to  which  he  an- 
swered that  they  would  not.  It  appeared  that  the  witness 
Avas  looking  at  the  car  when  it  turned  over.  The  defend- 
ant objected  to  liis  evidence  upon  tliat  point,  for  that  that 
was  a  question  for  the  jury,  and  that  as  the  witness  was  not 
shown  to  be  an  expert,  nor  to  have  had  any  particular  ex- 
perience in  raih'oad  matters,  especially  upon  that  question? 
he  could  not  testify  as  to  his  opinion.  But  the  Court  over- 
ruled the  objection,  and  admitted  the  testimony  ;  to  which 
the  defendant  excepted.  The  defendant  requested  the 
Court  to  order  a  verdict  for  the  defendant,  for  that  the  plain- 
tiff had  not  shown  that  the  defendant,  at  the  time  of  the 
accident,  was  a  common  carrier,  was  operating  its  railroad, 
and  had  undertaken  to  transport  the  plaintiff  over  it.  But 
the  Court  overruled  the  motion,  and  submitted  those  ques- 
tions to  the  jury  ;  to  which  the  defendant  excepted. 

Brigham  cfc  Watemian^  for  the  defendant. 

J.  P.  Lamson  {S.  C,  Shurtleff  with  him),  for  the  plaintiff. 

The  opinion  of  the  Court  was  delivered  by 
PiERPONT,  C.  J.  The  defendant  insists  that  upon  the  trial 
below,  the  plaintiff"  failed  to  introduce  any  evidence  tending 
to  show  that  the  defendant  company  were,  at  the  time  of 
the  accident,  common  carriers,  and  had  undertaken  to  trans- 
port the  plaintiff  over  their  road,  and  were  then  operating  said 
railroad,  and  that  their  request  that  the  Court  would  so  hold, 
and  direct  a  verdict  for  the  defendant,  should  have  been 
complied  wnth,  and  that  the  Court  erred  in  submitting  the 
case  to  the  jurj^ 

In  examining  the  evidence  which  is  made  a  part  of  the  case, 
it  appears  that  the  defendant  was  duly  incorporated  and  or- 
ganized ;  that  the  road  was  constructed,  and  went  into  ope- 
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ration  as  a  railroad,  trains  were  being  run,  and  business 
transacted  upon  it,  men  were  employed  by  defendant  to 
look  after  it  and  keep  it  in  repair ;  at  least,  the  testimony 
tended  to  show  all  this.  The  testimony  also  tended  to  show, 
that  on  the  day  of  the  accident,  the  plaintiff,  at  the  station 
in  East  Hard  wick  on  the  Lamoille  Yalley  road,  purchased  a 
ticket  from  said  station  to  St.  Johnsbury,  passing  over  the 
defendant's  road  from  West  Hardwick  to  St,  Johnsbury. 
After  leaving  West  Danville,  and  after  the  train  had  passed 
on  to  the  defendant's  road,  the  conductor  of  the  train  recog- 
nized the  plaintiff's  ticket  as  entitling  him  to  a  passage  over 
the  defendant's  road,  took  up  his  ticket  in  the  usual  way, 
and  allowed  him  to  proceed  without  objection.  Soon  after- 
wards, the  accident  occurred  that  resulted  in  the  injury 
complained  of.  Upon  this  testimony  we  think  the  plain- 
tiff was  clearly  entitled  to  go  to  the  jury  ;  and  if  they  found 
the  facts  as  the  evidence  tended  to  show,  in  the  absence  of 
any  proof  by  the  defendant  that  the  road  was  not  their  road, 
and  was  not  being  operated  in  the  usual  way  of  operating 
railroads,  the  proof  of  which  would  be  peculiarly  within  the 
defendant's  knowledge,  we  think  ^tlie  jury  would  be  fully 
justified  in  finding  the  facts  necessary,  upon  this  branch  of 
the  case,  to  entitle  the  plaintiff  to  recover. 

The  defendant  further  claims  that  the  Court  erred  in  al- 
lowing the  question  to  be  put  to  the  conductor  as  stated  in 
the  exceptions.  He  was  asked  "  if,  in  his  opinion,  if  guard 
chains  had  been  on  said  passenger  car,  the  accident  would 
have  happened."  To  understand  the  force  of  this  question 
and  the  answer  to  it,  it  is  proper  to  say  that  guard-chains  are 
attached  to  the  trucks  and  to  the  body  of  a  car  for  the  pur- 
pose (as  we  understand)  of  kee])ing  these  wheels  nearly  in 
the  line  of  motion  of  the  car  when  it  is  running,  and  not  as 
means  of  holding  the  trucks  to  the  car.  There  were  no 
guard-chains  upon  the  car  that  turned  over,  at  the  time  of 
the  accident.  As  the  car  went  over,  the  trucks  were  raised 
on  one  side,  and  then  fell  back  upon  the  truck,  and  in  fall- 
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ing  back  caused  the  injury.  The  plaintiflE  claimed  that  if 
there  luid  been  guard-chains  on  the  car,  the  trucks  would 
have  been  carried  over  with  the  car,  and  the  plaintiff  would 
not  have  been  injured,  and  that  the  defendant  was  negligent 
in  not  having  such  chains  on  the  car,  and  it  was  in  refer- 
ence to  this  that  the  question  was  put.  The  conductor  was 
not  an  expert,  and  had  no  peculiar  knowledge  upon  the 
subject,  and  his  opinion  was  not  admissible  ;  and  if  his  an- 
swer was  such  that  the  defendant  could  have  been  prejudiced 
thereby,  the  judgment  should  be  reversed.  The  reply  of 
the  witness  was,  in  substance,  that  if  the  guard-chains  were 
strong  enough,  and  so  attached  as  to  hold  the  trucks  to  the 
car,  they  would  have  done  so.  This  was  merely  stating  a  self- 
evident  proposition,  about  which  there  could  be  no  contro- 
versy, and  one  that  could  not  prejudice  either  party.  The 
question  was  then  put  to  the  witness.  Suppose  such  guard- 
chains  had  been  upon  the  car  as  were  subsequently  put  on 
by  the  defendant  when  the  car  was  repaired,  would  the}',  in 
your  opinion,  have  held  the  trucks  to  the  car  ?  To  which 
he  answered,  that  they  would  not.  Of  this  answer  the  de- 
fendant cannot  complain,^ as  it  w-as  clearly  in  his  favor,  and 
tending  to  show  that  if  guard-chains  had  been  upon  the 
car,  the  result  would  probably  have  been  the  same.  As 
the  testimony  could  not  have  operated  to  the  injury  of  the 
defendant,  its  adm.ission  furnishes  no  sufficient  ground  for 
reversing  the  judgment  upon  exceptions. 
Judgment  affirmed. 


Milimiikee  <&  iSU  Faul  M,  B,  vs.  Kellogg  infra  page  ,  and  cases  cited 
in  noie.  | 
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SMITH  vs,  THE  CHICAGO  &  NOETH-WESTEKiT 
RAILWAY  COMPAXY. 

43  Wisconsin,  686. 

Supreme  Court  of  Wisconsin.^  January  Term^  IS 78. 

Eights  of  action  against  railroad  companies  for  penalties  for  overcharges, 
which  had  accrued  under  the  acts  of  1874  and  1875,  went  with  the  re- 
peal of  those  acts  by  ch.  57  of  1876. 

Sec.  7  of  the  act  of  1876  does  not  give  private  persons  injured  by  viola- 
tions of  the  provisions  of  that  act  limiting  railroad  charges,  on  absolute 
right  to  bring  actions  for  three  times  the  excess,  at  their  own  expense, 
without  authority  of  the  railroad  commissioner  ;  but  merely  authorizes 
such  an  action  at  the  discretion  of  the  commissioner  (and  at  the  expense 
of  the  fcState),  to  enforce  a  penalty  on  behalf  of  the  State,  but  payable 
to  the  person  injured. 

Said  sec.  7  cannot  be  regarded  as  continuing  prior  statutory  provisions 
for  such  actions,  or  saving  rights  of  action  which  had  accrued  under 
them,  because  the  action  there  given  is  essentially  different  from  those 
of  former  acts  in  the  respect  above  described,  and  others  ;  and  is  given 
only  for  charges  in  excess  of  the  new  rates  established  by  the  act  itself. 

Appeal  from  the  Circuit  Court  for  Sauk  County. 

Action  commenced  April  7,  1S77,  to  recover  for  charges 
made  by  the  defendant  company  against  tlie  plaintiff  for 
transportation  of  freight  on  its  road  in  this  State,  at  various 
dates  between  May  11,  1874,  and  January  5,  1876,  in  excess 
of  the  rates  prescribed  by  sec.  6,  ch.  273  of  1874.  The 
whole  amount  charged  by  the  defendant  and  paid  by  plain- 
tiff, under  protest,  in  excess  of  the  legal  rates,  is  alleged  to 
have  been  $913.80;  and  the  plaintiff  demands  judgment  for 
$2,741.40,  besides  costs. 

Defendant  demurred  to  the  complaint  as  not  stating  a 
cause  of  action,  and  appealed  from  an  order  overruling  the 
demurrer. 
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For  the  appellant,  a  brief  was  filed  by  Smith  Laml), 
and  the  cause  was  argued  orally  by  Mr.  Larab. 

J.  W.  Luskj  for  the  respondent. 

Ryan,  C.  J.  The  riglit  of  action  went  with  the  repeal  of 
the  statute  which  gave  it.  D'dloii  v.  Linder^\^^  Wis., 344; 
Rood  V.  Railway  Co.^  ante,  p. 

The  learned  counsel  for  tlie  respondent,  always  candid  as 
well  as  able,  did  not  deny  the  doctrine  of  those  cases ;  or 
express  dissent  from  the  construction  given,  in  the  hitter 
case,  to  the  peculiar  language  of  sec.  13,  ch.  57  of  187^3. 

He  made  a  point,  however,  upon  sec.  7  of  that  statute, 
which  was  not  suggested  in  Rood  v.  RaUway  Co.  Ch.  57 
of  1876,  as  well  as  ch.  273  of  1874:  and  ch.  334  of  1875,  puts 
a  limit  to  certain  charges  by  railroad  companies.  And^sec.  7, 
of  the  former,  declares  that  railroad  companies  violating 
that  provision  shall  forfeit  to  persons  paying  rates  in  excess 
of  it,  three  times  the  actual  damage  sustained,  to  be  recov- 
ered in  a  civil  action  ;  that  all  prosecutions  shall  be  made  at 
the  expense  of  the  State ;  that  it  shall  be  the  duty  of  the 
railroad  commissioner  to  investigate  complaints  made  to 
him  of  such  violations ;  and  that,  on  finding  such  a  com- 
plaint well  founded,  he  may,  in  his  discretion,  report  the 
facts  to  the  Attorney  General,  who  shall  thereupon  prosecute 
the  complaint  at  the  expense  of  the  State,  for  the  benefit  of 
the  party  aggrieved. 

The  learned  counsel  contended  that  the  action  of  sec.  7  is 
given  absolutely  to  the  injured  party  ;  and  that  the  discre- 
tion given  to  the  railroad  commissioner  does  not  control  the 
action,  but  only  the  question  of  expense,  whether  the  State 
or  the  party  shall  bear  it.  Tha  Court  cannot  accept  this 
view.  The  section  is  peculiar ;  but  all  its  provisions  are 
manifestly  dependent.  It  expressly  declares  that  all  prose- 
cutions under  it  shall  be  at  the  expense  of  the  State  ;  plainly 
excluding  prosecutions  by  injured  parties  at  their  own  ex- 
pense, without  authority  of  the  railroad  commissioner.  It 
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appears  to  give  a  State  officer  discretion  to  enforce  a  pecun- 
iary penalty,  on  behalf  of  the  State,  but  payable  on  recovery 
to  the  injured  party.  This  is  certainly  a  strange  provision, 
of  doubtful  validity  perhaps.  But  the  language  of  the  sec- 
tion can  bear  no  other  construction.  The  change  of  lan- 
guage from  the  statutes  of  1874  and  1875,  present  to  the 
mind  of  the  Legislature  in  reviewing  the  subject  of  the 
three  statutes,  is  marked  and  significant.  It  appears  to  give 
emphasis  to  the  narrowed  nature  and  scope  of  the  new 
right  of  action  given  on  the  repeal  of  the  old. 

It  is  apparent  that  the  right  of  action  thus  given  is  essen- 
tially different,  in  this  respect,  from  the  absolute  right  of 
action  given  to  injured  parties  by  sec.  6  of  ch.  273  of  1874, 
and  sec.  3  of  ch.  334  of  1875.    But  it  is  otherwise  different. 
The  provisions  of  1874  and  1875  give  the  action  against 
agents  of  the  corporations,  as  well  as  against  the  corpora- 
tions themselves.    The  provision  of  1876  gives  the  action 
against  the  corporation  only.    This  appears  to  account  for 
the  discretion  given  by  the  latter  statute  to  the  railroad 
commissioner,  as  a  part  of  his  supervising  power  over  rail- 
road corporations ;  and  for  the  repeal  of  the  private  action 
given  by  the  two  former  statutes  against  the  corporations 
and  their  agents.     Obviously  the  actions  of  1874  and  1875 
were  given  as  a  private,  personal  right.    The  action  of  1876 
appears  to  be  given  as  matter  of  State  control  over  quasi 
public  corporations,  though  the  penalty  goes  to  the  injured 
party.    That  disposition  of  the  penalty  was  probably  in- 
tended to  encourage  injured  parties  to  complain  to  the 
proper  officer  of  the  State.    But  the  change  of  the  action 
was  manifestly  designed  to  relieve  servants  of  the  corpora- 
tions from  liability,  and  to  protect  the  corporations  them- 
selves from  being  harassed  by  actions  at  the  personal  dis- 
cretion of  parties  claiming  to  be  injured.    Tlie  private  ac. 
tions  of  the  two  former  statutes  appear  to  have  gone  for 
the  private  wrong  alone.    The  quasi  public  actions  of  the 
latter  statute  appear  to  go  upon  the"  public  right  also ;  re- 
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dressing  the  private  wrong  indeed,  but  redressing  it  only  by 
the  State,  when  it  shall  be  deemed  material  to  public  policy 
to  redress  it.  The  wisdom  and  justice  of  this  provision 
may  be  questionable.  But  with  that  the  Court  has  nothing 
to  do.  It  can  oidy  administer  statutes  as  the  Legislature 
sees  fit  to  pass  them. 

So  the  ingenious  argument  of  the  learned  counsel,  tliat 
the  actions  of  the  three  statutes  are  identical,  and  that  the 
preservation  of  the  action  in  the  last  statute  operates  to  pre- 
serve the  action  given  by  the  first,  notwithstanding  the  re- 
peal, appears  to  rest  upon  erroneous  premises. 

But  were  the  three  rights  of  action  severally  given  by  the 
three  statutes  identical  in  nature  and  scope,  it  could  not 
well  affect  this  judgment.  The  action  given  by  each  of 
the  statutes  is  for  violation  of  the  provisions  of  that  statute 
itself.  The  action  given  by  sec.  7  of  1876  is  against  "any 
railroad  corporation  who  shall  violate  any  of  the  provisions 
of  this  act  as  to  extortion  or  unjust  discrimination,  or  the 
provisions  hereof  establishing  rates."  This  is  an  express 
limitation  of  the  right  of  action  given  to  violations  of  the 
provisions  of  that  statute  only  ;  for  rates  paid  in  excess  of 
the  new  rates  established  by  that  statute  only.  It  excludes, 
in  terms,  application  to  violations  of  former  statutes,  for 
rates  in  excess  of  the  rates  of  former  statutes,  con- 
struction, however  forced,  could  apply  such  language  to  the 
provisions  of  another  statute  ;  or  distort  it,  so  as  to  imply 
the  preservation  of  penalties  and  actions  given  by  a  section 
of  a  previous  statute,  expressly  and  absolutely  repealed  by 
the  very  statute  in  which  it  is  used.  In  Dillon  vs.  Llnder 
and  JRood  vs.  Railway  Co.,  this  Court  has  sufficiently  ex- 
pressed its  views  of  the  hardship  of  preserving  penalties 
given  by  repealed  statutes,  and  of  the  directness  and  pre- 
cision requisite  in  a  saving  clause  of  penalties  and  penal 
actions. 

The  question  here  is  entirely  different  from  that  arising 
upon  the  repeal  of  a  provision  and  its  re-enactment  in  the 
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same  statute.  In  that  case,  the  provision  repealed  and  the 
provision  re-enacted  are  identical ;  not  like,  but  indistin- 
guishable ;  not  kindred,  but  the  self-same.  In  that  case,  too, 
there  is  no  interval  of  a  moment  in  theory  or  in  fact, 
when  the  identical  provision  is  not  in  force.  The  repeal 
and  the  re-enactment  take  effect  tos^ether  as  a  sins^le  enact- 
ment;  changing  the  place  of  the  provision  in  the  statute 
book,  but  not  disturbing  its  identity  or  continuous  effect. 
The  doctrine  applying  in  that  case  has  no  bearing  on  the 
question  here.  Here  the  new  provision  and  the  old  are  not 
only  not  identical,  but  are  essentially  different.  The  old 
provision  is  repealed,  and  a  new  provision  replaces  it.  It  is 
not  the  repeal  and  re-enactment  of  the  same  identical  thing ; 
but  the  repeal  of  one  thing,  and  the  enactment  in  prinoipio 
of  another  thing ;  the  substitution  of  a  new  remedy  for  an 
old  one,  abandoned  and  extinguished. 

The  position  taken  in  this  case  is  not  aided  by  the  posi- 
tion taken  in  Rood  vs.  Railway  Co.^  nor  the  position  there 
aided  by  the  position  here.  The  two  positions  rest  upon 
essentially  di^erent  premises,  and  there  is  nothing  in  either 
to  support  the  other.  They  are  not  unlike  parallel  lines, 
with  incapacity  of  meeting  on  common  ground.  Judgment 
cannot  go  upon  two  defective  grounds,  each  independent  of 
the  other,  and  neither  capable  of  supporting  the  other  or  the 
judgment. 

The  judgment  for  the  repealed  penalty  cannot  be  upheld. 
The  record  will,  however,  be  remitted  without  direction  to 
dismiss  the  complaint,  for  the  reason  assigned  in  Rood  vs. 
Railway  Co. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  to  the  Court  below  for  further  proceedings  ac- 
cording to  law. 


Rood  V.  Railway  Co.  infra  page  170. 
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FIRST  NATIOl^AL  BATs^K  OF  BEATTLEBOEO  vs, 
WEST  RIVER  RAILROAD  COMPANY 
AND  BROWN. 

49  Vermont,  167. 

Supreme  Court  of  Vermont,  Octoher  Term,  1876. 

A  railroad  company  located  its  railroad  over  land  of  B  ,  and,  his  damages 
being  duly  assessed,  deposited  the  sum  so  assessed  with  orator,  pur- 
suant to  statute,  orator  issuing  to  B.  a  certificate  of  deposit  therefor. 
The  company,  after  having  partially  graded  its  road  upon  B.  's  land, 
was  enjoined  in  suits  to  which  B.  was  not  a  party,  from  proceeding 
with  the  work,  and  thereupon  abandoned  the  construction  of  its  road 
over  that  route,  and  forbade  the  orator's  paying  the  deposit  to  B.  B., 
demanded  the  full  amount  of  the  deposit  of  orator  and  upon  its 
refusal  to  pay  it,  brought  suit  at  law  therefor,  whereupon  the  orator 
brought  a  bill  of  interpleader  against  the  company  and  B.  The  answer 
of  the  company  alleged,  and  B.'s  answer  admitted,  that  the  bills  upon 
which  the  injunctions  were  granted,  proceeded  upon  the  ground  tha* 
the  company  had  no  right  to  construct  its  road  over  the  projected  route; 
and  alleged  that  the  injunctions,  though  temporary,  had  never  been 
dissolved,  and  that  ever  after  they  were  granted,  the  company  wholly 
abandoned  work  on  the  road  on  the  route  surveyed,  and  had  no  inten- 
tion of  resuming.  Held,  that  the  admitted  allegations  of  the  company's 
answer  were  tantamount  to  a  confession  of  the  bill  on  which  the  in- 
junctions were  granted,  and  to  an  establishment  of  the  fact  that  the 
company  had  no  right  to  build  its  road  over  B.'s  land,  and  that  the  pro- 
ceedings of  the  company  to  condemn  it  were  therefore  void,  and  the 
right  to  the  deposit  still  in  the  company. 

Appeal  from  the  Court  of  Chancery,  Windara  County. 
The  bill  alleged,  that  the  defendant  company,  a  corporation 
created  &c.,  was  by  its  charter  authorized  to  construct  a  rail- 
road from  Jamaica,  through  the  valley  of  West  River,  to 
Brattleboro,  and  thence  through  a  part  of  Brattleboro  and 
Yernon  to  the  Massachusetts  line ;  that  said  company,  being 
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duly  organized  under  its  charter,  surveyed  and  located  its 
railroad  on  said  route,  and  in  October,  1S69,  procured  coni- 
niissioners  to  be  appointed  to  appraise  damages  to  land  to  bo 
taken  for  the  construction  of  said  railroad  ;  that  said  railroad, 
60  surveyed  and  located,  extended  through  the  land  of  de- 
fendant Frederick  Brown,  to  whom  the  Commissioners, 
upon  hearing,  awarded  as  damages  for  tlie  taking  of  said 
iand,  the  sum  of  eleven  hundred  dollars,  which,  on  Decem- 
ber 5,  1870,  said  company  duly  deposited  with  the  orator, 
pursuant  to  statute,  the  orator  delivering  to  said  Brown  a 
certificate  of  deposit  therefor,  whereupon  the  company  en- 
tered upon  his  land,  and  began  to  grade  and  construct  its 
railroad;  that  on  November  14,  1870,  while  said  work  was 
in  progress,  and  when  but  a  small  portion  of  Brown's  land 
had  been  disturbed  or  occupied,  the  company  was,  upon  bills 
of  complaint  of  the  Vermont  &  Massachusetts  Kailroad  Com- 
pany and  the  Kutland  Bailroad  Company,  and  Lorenzo 
Brown  and  others,  enjoined  from  further  prosecution  of 
work  upon  said  road,  after  which,  the  land  of  said  Brown 
was  not  occupied  nor  disturbed  by  said  company;  tliat 
after  the  service  of  said  injunctions,  the  company  ordered 
the  orator  to  withhold  from  Brown  the  payment  of 
said  deposit,  assigning  as  a  reason  therefor,  that  the  com- 
pany, by  reason  of  said  injunctions,  had  entered  upon  and 
taken  but  a  small  portion  of  the  land ;  that  the  actual  damage 
thereto  w^as  not  more  than  three  hundred  dollars,  and  that  it 
was  not  liable  to  pay  the  full  amount  awarded ;  but  that 
said  Brown  subsequently  demanded  of  the  orator  the  entire 
amount  of  said  deposit,  and  upon  the  orator's  refusing  to  pay 
it,  brought  an  action  at  law  therefor  against  the  orator ;  and 
that  the  orator  was  a  mere  stakeholder  of  said  sum,  having 
no  interest  whatever  in  said  controversy,  and  was  unable  to 
determine  to  which  party  said  sum  justly  belonged,  but  was 
ready  and  willing  to  pay  the  same  to  whichever  party  was 
entitled  thereto. 

The  answer  of  the  company  admitted  all  the  allegations  of 
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the  bill,  and  alleged  that  after  the  Commissioners  were  ap- 
pointed, and  had  awarded  damages  to  the  owners  of  the  land 
ov^er  which  the  road  was  surveyed  and  located  in  Vernon, 
the  company  entered  upon  said  land,  and  built  and  prepared 
for  the  superstructure  a  large  portion  of  road,  and  entered 
upon  the  land  of  defendant,  Brown,  but  had  neither  broken 
nor  occupied  but  a  small  portion  thereof,  when  tlie  furtlier 
building  of  the  road  on  said  route  was  enjoined  as  stated  in  the 
bill ;  that  the  company  was  informed  and  believed  that  said 
Lorenzo  Brown  was  the  father  of  defendant.  Brown,  and 
acted  as  his  agent  on  the  hearing  before  the  Commissioners ; 
that  the  ground  upon  which  said  injunctions  were  granted 
went  to  the  right  of  the  company  to  build  its  road  at  all  upon 
said  route  over  the  land  of  defendant,  Brown  ;  the  orators 
in  those  suits  claiming  in  their  bills  that  the  company  had 
no  such  right,  and  ehould  be  perpetually  enjoined  therefrom  ; 
that  said  injunctions  were  granted  and  served  about  Novem- 
ber 14,  1870,  and  were  still  in  force;  that  the  company  had 
not  attempted  to  have  them  dissolved,  except  by  tiling 
motions  for  that  purpose,  which  had  never  been  heard  nor 
brought  to  the  attention  of  the  Court ;  that  the  company  ever 
after  said  injunctions  were  granted,  wholly  discontinued  and 
abandoned  the  construction  of  the  road  over  said  route,  and 
over  the  land  of  said  Brown  ;  that  the  company  had  settled 
with  and  paid  all  the  other  land  owners  for  their  land  taken, 
and  relinquished  it  to  its  owners,  paying  only  for  the  actual 
damage  done  thereto ;  that  said  route  had  been  abandoned 
by  the  company,  and  that  work  thereon  would  not  be  re. 
eumed  ;  that  the  actual  damage  to  Brown's  land  did  not  exceed 
three  hundred  dollars,  and  that  if  the  company  was  com- 
pelled to  pay  him  the  sum  of  eleven  hundred  dollars  as 
awarded,  the  company  would  receive  no  consideration  there- 
for, aside  from  said  small  damage,  and  that  said  Brown 
would  retain  his  land  and  also  have  pay  for  its  full  value  ; 
and  that  after  the  company  was  restrained  from  building 
said  road  it  notified  the  orator  not  to  pay  the  amount  of  said 
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deposit  to  Brown,  for  the  reason  that  the  company  had  not 
^been  permitted  to  take  and  use  the  land  for  wliich  the 
money  was  deposited,  and  demanded  of  the  orator  the  repay- 
ment of  said  deposit,  which  the  orator  declined  to  make. 

The  answer  of  defendant,  Brown,  admitted  that  the  road 
was  located  as  alleged ;  that  the  money  was  deposited  with 
the  orator,  and  a  certificate  of  deposit  issued ;  that  he 
claimed  the  deposit,  denied  the  right  of  defendant  company 
thereto,  and  had  brought  suit  to  recover  it ;  that  the  defend- 
ant company  was  enjoined  as  alleged,  and  had  not  since  dug 
nor  excavated  upon  his  land ;  but  denied  that  he  had  ever 
had  any  information  from  said  company,  or  any  of  its  officers 
or  agents,  that  it  had  abandoned  his  land,  or  that  it  had  no 
purpose  to  construct  said  railroad  as  located ;  that  he  was 
informed  that  the  suits  in  chancery  in  which  said  injunctions 
were  obtained  were  still  pending;  that  the  proceedings  by 
which  said  company  acquired  the  right  to  enter  upon  his 
land,  were  all  taken  by  said  company,  against  his  will  and 
by  virtue  of  the  right  of  eminent  domain  ;  that  he  submitted 
to  the  power  of  said  company  because  he  was  obliged  to ; 
and  that  when  he  was  awarded  the  sum  of  eleven  hundred 
dollars,  he  was  satisfied  to  take  it,  and  called  upon  the  orator 
to  pay  it,  but  that  the  orator  refused  ;  denied  that  he  had 
anything  to  do  with  the  proceedings  that  resulted  in  said  in- 
junctions ;  alleged  that  said  company  had  greatly  defaced 
his  farm  in  said  Vernon— having  dug  a  deep  channel  for  a 
distance  of  from  fifteen  to  twenty  rods  through  a  valuable 
orchard  of  young  trees  that  had  just  come  to  bearing,  that 
twelve  or  more  thereof  were  uprooted  and  destroyed  ;  that 
it  would  cost  more  than  $1,100  to  move  the  dirt  and  soil 
back  to  where  it  lay  before  its  removal ;  and  that  instead  of 
his  actual  damages  being  no  more  than  three  hundred  dollars, 
they  were  more  than  twice  that;  and  prayed  that  the  sum 
of  eleven  hundred  dollars  in  flie  hands  of  the  orator,  with 
interest  thereon  from  January  1, 1871,  the  date  of  his  demand 
therefor,  might  be  decreed  to  him,  and  that  said  company 
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miglit  be  compelled  to  pay  liis  costs.  It  was  stipulated 
tliat  all  the  statements  of  fact  in  tlie  bill  should  be  taken  as 
true,  except  so  far  as  varied  by  the  answers  ;  and  that  any 
additional  facts  contained  in  the  answer  of  either  defendant 
should  be  taken  as  true,  unless  in  conflict  with  the  averments 
of  the  bill  or  tlie  other  answer,  except  the  averments  as  to 
-Brown's  actual  damages ;  and  as  to  damages,  it  was  stipulated 
that  in  the  event  that  the  Court  was  of  opinion  that  Brown 
was  only  entitled  to  actual  damages,  the  cause  should  be 
referred  to  a  master  to  tind  and  report  them.  The  cause 
was  heard  upon  bill,  answers,  and  said  stipulation,  at  the 
September  Term,  1873^  and  the  decree  pro  forina  for  defend- 
ant, Brown,  for  the  funds  in  the  hands  of  the  orator,  with 
costs.    Appeal  by  the  defendant  company. 

Field  i&i  Tylei\  {E.  J,  Phelps  with  them),  for  defendant 
company. 

Davenport  &  Eddy^  for  defendant  Brown. 

The  opinion  of  the  Court  was  delivered  by 
Ross,  J.  The  question  now  before  the  Court  in  this  case 
is  relative  to  the  respective  rights  of  the  defendants  to 
eleven  hundred  dollars,  deposited  with  the  orator  to  the 
credit  of  Brown  by  the  railroad  company.  The  deposit  was 
made  as  a  condition  precedent — made  so  by  the  statute — to 
the  right  of  the  railroad  company  to  take  his  lands  for  the 
construction  and  maintenance  of  its  railroad.  If  by  the  pro- 
ceedings under  which  the  money  was  deposited,  the  railroad 
company  acquired  the  right  to  hold  and  use  the  lands  con- 
demned, belonging  to  defendant,  Brown,  for  the  construc- 
tion and  maintenance  of  its  road,  he  thereby  acquired  the 
right  to  the  money.  The  right  of  the  railroad  company  to 
take  and  hold  the  lands  for  the  purpose  of  constructing  and 
maintaining  its  railroad,  and  his  right  to  the  money,  arc  cor- 
relative and  coincident,  and  vest  simultaneously  in  the  i*e- 
spective  parties.  i\o  voluntary  abandonment  of  the  right  to 
take  and  use  the  lands,  when  once  fully  acquired,  will  divest 
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him  of  the  right  to  the  money  which  has  once  vested  in 
him.  This,  we  think,  is  fully  established  by  Stacey  v.  Vt 
Central  Id.  R.  Co.,  27  Yt.  39 ;  Baltimore  R.  R.  Co.  v.  JVes~ 
bltt,  10  How.  395  ;  Iludsoii  River  R.  R.  Co.  v.  Outwater  3 
Sandf.  689 ;  Wagner  v.  Cleveland  Toledo  R.  R.  Co.  22 
Ohio,  563;  Hampton  v.  Coffin,  4  I^^".  H.  517  ;  Ilaiokins  v. 
Rochester,  1  Wend.  53 ;  Harrington  v.  Berkshire,  22  Pick. 
267;  Henry  v.  DubiLgue,  c&c.  R.  R.  Co.,  10  Iowa,  540. 

The  proceedings  taken  by  the  railroad  company  with  the 
view  to  condemn  the  land  of  tlie  defendant  Brown,  are  con- 
ceded to  have  been  regular  and  to  have  been  prosecuted  to 
completion;  so  that,  if  the  railroad  company  had  the  right 
to  institute  and  carry  through  those  proceedings,  it  has  there- 
by acquired  a  good  title  to  the  lands,  and  he  the  right  to 
the  money.  If,  however,  the  railroad  company,  by  the  pro-" 
ceedings  and  deposit  of  the  money,  acquired  no  right  to  con- 
struct and  maintain  its  road  over  the  lands  entered  upon, 
the  defendant  Brown  acquired  no  right  to  the  money  de- 
posited, as  these  rights  co-exist,  if  either  exists.  Hence,  the 
real  question  is,  whether,  on  the  facts  in  the  case,  the  rail- 
road company  obtained  the  right  to  construct  and  maiatain 
its  road  over  and  across  the  lands  taken,  belonging  to  defend- 
ant Brown. 

It  is  conceded,  that  soon  after  the  deposit  of  the  money  and 
the  entry  of  the  railroad  company  upon  the  land,  but  before 
the  demand  of  the  money  by  Brown,  the  railroad  company 
was  enjoined  from  constructing  its  road  on  the  route  leading 
across  the  lands  of  defendant  Brown,  on  a  bill  in  Cliancery 
brought  by  other  parties ;  alleging  that  the  railroad  company 
had  no  riirht  to  construct  its  road  over  the  route  where  it 
had  located  its  line,  and  that  tlie  railroad  company  have  wholly 
abandoned  the  undertaking.  The  bill  in  Chancery  is  still 
pending ;  but  no  attempt  has  been  made  to  have  the  injunc- 
tions dissolved,  further  than  the  filing  of  a  motion  for  that 
purpose.  It  is  not  directly  admitted  that  the  railroad  com- 
pany had  no  right  to  build  and  maintain  its  road  on  the  lands 
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of  defendant  Brown  ;  neither  has  that  right  been  adjudicated 
in  the  suit  in  chancery,  further  than  the  granting  of  the 
temporary  injunctions  To  entitle  tlie  orators  in  that  suit, 
to  the  temporary  injunction,  the  bill  must  have  made  a 
prima  facie  case  against  the  right  of  the  railroad  company 
to  build  its  road  on  that  line.  It  is  to  be  presumed  that  the 
temporary  injunction  was  legally  and  properly  granted.  It 
is  also  admitted  that  the  company  have  permanently  aban- 
doned the  work  on,  and  the  location  of,  their  road  over  the 
lands  of  defendant  Brown,  and  have  no  intention  or  purpose 
of  ever  resuming  the  same.  This  is  tantamount  to  a  con- 
fession of  the  bill  on  which  the  temporary  injunction  was 
granted.  The  prima  facie  case  made  by  the  bill  against  the 
right  of  the  railroad  company  to  build  its  road  on  that  loca- 
tion, thus  yielded  to  and  confessed  by  the  company,  is 
equivalent  to  the  establishment  of  the  fact  that  the  railroad 
company  had  no  right  under  its  charter  to  locate  and  build 
its  road  over  the  lands  of  defendant  Brown;  not  from  an 
adjudication  in  the  injunction  proceedings,  but  as  the  result 
of  the  facts  conceded  to  exist  in  the  case.  It  matters  not 
how  this  fact  is  established.  Its  force  is  equally  cogent  and 
controlling  when  it  results  from  other  conceded  facts,  as 
when  admitted  or  established  by  a  solemn  adjudication. 
With  this  fact  established,  the  proceedings  of  the  railroad 
company  to  condemn  the  land  of  defendant  Brown,  even  to 
the  depositing  of  the  money,  although  in  the  manner  and 
under  the  forms  prescribed  by  statute,  were  without  the 
sanction  of  law,  and  void.  The  railroad  company  through 
them,  acquired  no.  right  to  his  land ;  and  he,  no  right  to  the 
money  deposited  by  it  in  payment  for  the  land.  As,  in  the 
eye  of  the  law,  no  land  was  condenmed,  no  money  in  pay- 
ment for  the  land  can  be  exacted.  The  entry  upon  the  land 
was  a  trespass;  and  as  such  the  defendant.  Brown  is,  under 
the  stipulation  of  the  parties,  entitled  to  full  compensation 
for  the  damages  occasioned  by  such  wrongful  entry,  out  of 
the  money  in  the  hands  of  the  orator. 
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The  result  is,  that  the  pro  forma  decree  of  the  Court  of 
Chaucery  for  defendant  Brown  for  the  entire  sum  deposited, 
is  reversed  ;  and  the  cause  is  remanded,  to  be  proceeded  with 
in  the  ascertainment  and  allowance  of  a  decree  for  damages, 
agreebaly  to  the  stipulation  of  the  parties.  The  orator  is  to 
be  allowed  its  taxable  costs  oat  of  the  funds  in  its  hands. 
^^"0  costs  to  be  allowed  to  either  defendant,  except  the  Court 
and  clerk  and  master's  fees  are  to  be  deducted  from  the 
fund. 

See  Rhinebeck  &  Connecticut  B.  B.  v.  Badcliff'e,  16  Am.  Ey.  E.  74,  and 
cases  in  note  on  page  81. 


SILLIM A:N'  &  ALS.  vs.  FEEDEEICKSBUEG,  OEAKGE 
&  CHAELOTTESVILLE  E.  E.  CO. 

27  Graitan,  119. 

Couri  of  Appeals  of  Virginia,  January  Term^  1876. 

By  statute  the  oharter  of  a  railroad  company  is  extended  to  enable  it  to 
complete  its  road  ;  and  it  is  authorized  to  issue  its  bonds,  registered 
or  coupon,  for  $1,200,000,  and  sell  them  at  less  than  par,  and  secure 
them  by  mortgage  or  deed  of  trust  upon  all  the  property  and  fran- 
chises of  the  company.  And  by  the  same  act  it  is  provided,  that 
unless  the  road  is  completed  to  a  certain  point  by  a  certain  day,  the 
company  shall  forfeit  to  the  State  their  corporate  franchises  and  rights, 
together  with  their  road  track  and  road  bed,  and  all  works  and  mate- 
rials thereon,  or  other  property  ;  the  State  to  hold  the  same  as  trustee 
for  certain  parties  named.  'J  he  company  accepted  the  charter,  issued 
$480,000  of  bonds,  and  executed  a  deed  of  trust  upon  its  property 
and  franchises  to  secure  them.    The  company  failed  to  complete  the 
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road  to  the  point  fixed  by  the  time  prescribed,  or,  as  it  would  seem, 
to  expend  any  money  in  its  construction  ;  and  the  State  prooeeded  to 
declare  the  charter  forfeited,  and  to  take  possession  of  the  road  and 
the  other  property  and  franchises  of  the  company,  and  to  turn  it  all 
over  to  the  cestuis  que  trust,  who  organized  another  company.  Per- 
sons, one  of  whom  was  the  president  of  the  road,  and  all  were  the 
principals  in  the  road  when  the  said  act  was  passed,  or  were  con- 
nected with  them,  claimed  that  they  were  the  holders  of  $323,500  of 
the  bonds  issued,  and  filed  their  bill  to  enforce  the  deed  of  trust. 
Held  : 

1.  Under  the  provision  for  the  forfeiture  of  the  charter,  the  State  took 
the  property  and  franchises  of  the  company  free  from  the  trust. 

2.  Upon  the  failure  of  the  company  to  complete  the  road  to  the  point 
fixed  by  the  day  prescribed,  the  forfeiture  became  absolute  and  com- 
plete ;  and  the  State  having  entered  and  elected  to  hold  under  the 
forfeiture,  no  inquisition  or  judicial  proceedings,  or  inquest  or  find- 
ing of  any  kind,  was  required  to  consummate  the  forfeiture. 

From  the  relations  of  these  plaintiffs  to  the  company  and  to  each 
other,  they  must  be  held  to  have  had  notice  of  the  terms  of  the  act, 
which  authorized  the  execution  of  the  deed  of  trust  under  which 
they  claim  ;  and  as  no  money  was  expended  on  the  road,  or  as  they 
claim  paid  for  interest,  the  strong  presumption  is,  that  the  company 
received  no  money  for  the  said  bonds.  The  plaintiffs  are  not 
therefore,  innocent  purchasers  for  value,  and  holders  of  said  bonds 
without  notice  of  the  provisions  of  said  act. 

Persons  dealing  with  corporations  must  take  notice  of  what  is  con- 
tained in  the  law  of  their  organization  :  and  they  must  be  pre- 
sumed to  be  informed  as  to  the  restrictions  annexed  to  the  grant  of 
power,  by  the  law  by  which  the  corporation  is  authorized  to  act. 

In  all  cases,  even  in  cases  of  negotiable  instruments,  a  party  con- 
tracting with  an  agent  must  enquire  into  his  authority  :  and  either 
ahtate  or  a  corporation  is  bound  only  when  its  agents  keep  within  the 
limit  of  their  authority. 

In  Marcli,  1853,  a  company  styled  the  Fredericksburg 
and  Gordons ville  Railroad  Company,  was  incorporated  and 
organized  to  build  a  railroad  from  Fredericksburg  to  Gor- 
donsville.  This  company  was  authorized  to  borrow  money, 
and  give  a  mortgage  on  its  franchises  and  property  to  pay 
it.  The  company  did  act  under  this  power ;  and  having 
failed  to  pay,  the  property  and  franchises  was  sold  under 
the  mortgage,  and  was  purchased  by  Thomas  G.  Walker,  Z. 
P.  Boyer  and  others  ;  and  they  proceded  at  once  to  organize 
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a  joint  stock  company,  under  the  name  and  style  of  the 
Fredericksburg,  Orange  and  Charlottesville  Railroad  Com- 
pany, for  the  purpose  of  completing  the  railroad  to  Gor- 
donsville  and  extending  it  to  Charlottesville.  By  an  act  of 
the  General  Assembly,  passed  February  21,  1872,  the  char- 
ter, of  this  company  was  extended  for  a  period  of  five 
years,  from  the  1st  of  March,  1872  ;  and  the  company  was  au- 
thorized to  borrow  a  sum  not  exceeding  twelve  imndred  thou- 
sand dollars,  upon  a  rate  of  interest  not  exceeding  seven 
cent,  jper  annum ;  and  to  issue  either  coupon  or  registered 
bonds  for  the  sums  borrowed ;  and  to  secure  the  same, 
principal  and  interest,  by  a  lien  on  all  the  property,  rights 
and  franchises  of  the  company,  and  to  sell  the  bonds  at  Ijss 
than  par. 

Section  4  of  the  act  provided,  that  an  amount  of  the 
bonds  so  issued,  not  exceeding  $30,000,  should  be  applied 
to  pay  to  citizens  of  Virginia  debts  due  from  the  former 
company,  for  work  done  and  materials  furnished  in  and 
about  the  construction  of  that  part  of  the  road  then  con- 
structed ;  and  these  bonds  sliould  be  a  preferred  debt. 

Section  5  provided,  that  if  the  said  company  failed  to 
complete  the  said  railroad  from  Fredericksburg  as  far  as 
Orange  Court-house,  in  the  style  and  manner  prescribed  in 
the  act,  by  the  1st  of  May,  1873,  the  company  should  for- 
feit to  the  State  of  Virginia  their  corporate  franchises,  to- 
gether with  their  railroad  track,  road-bed,  and  all  work  and 
materials  thereon,  and  all  other  property  of  said  company; 
and  the  State  of  Virginia  should  thereupon  have  the  right 
to  enter  upon  and  take  possession  of  said  railroad  track, 
&c.,  and  hold  the  same  as  trustee,  for  the  benefit  ot  herself, 
the  corporation  of  Fredericksburg,  and  the  other  private 
stockholders  of  the  original  Fredericksburg  and  Gordons- 
ville  Railroad  Company,  according  to  the  respective  amounts 
of  stock  in  that  company  originally  subscribed  and  held  by 
them. 

In  pursuance  of  this  act  the  company  directed  the  issue 
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of  $700,000  of  tlie  bonds  of  the  company ;  and  by  deed  of 
the  1st  of  November,  1872,  conveyed  to  the  National  Trust 
Company,  of  the  city  of  New  York,  all  its  franchises 
and  property  of  every  description  in  the  State  of  Virginia, 
in  trust  to  secure  the  bonds  so  issued,  with  power  to  sell 
upon  the  failure  for  ninety  days  to  pay  the  interest  on  the 
bonds,  or  upon  the  failure  to  pay  the  bonds  when  they  fell 
due. 

In  March,  1875,  Edward  S.  Silliman,  Zaccus  P.  Boyer 
and  the  Miners'  Tj-ust  Company  Bank,  all  of  Pennsylvania, 
who  sued  for  themselves  and  all  other  lien  creditors  of  the 
Fredericksburg,  Gordonsville  and  Charlottesville  Pailroad 
Company,  tiled  their  bill  in  the  Circuit  Court  of  the  city 
of  Piclimond,  against  the  National  Trust  Company  of  the 
city  of  New  York,  as  trustee,  the  Fredericksburg  and  Gor- 
donsville Railroad  Company,  the  Fredericksburg,  Gordons- 
ville and  Charlottesville  Railroad  Company,  and  the  Board 
of  Public  Works  of  the  State  of  Virginia,  in  which,  hav- 
ing set  out  the  foregoing  facts,  they  stated  that  only  about 
$4:80,000  of  bonds  were  issued  ;  and  that  the  plaintiffs  be- 
came the  purchasers,  and  were  then  the  owners  of  said 
bonds  so  issued,  amounting  to  $323,500,  nearly  three-fourths 
in  value  of  the  said  bonds  so  issued.  And  they  file  a  list 
of  tlieir  bonds,  and  offer  to  produce  them  if  required. 
They  charge  that  a  large  amount  of  interest  is  due  upon 
their  bonds;  that  they  have  demanded  payment,  and  have 
failed  for  more  than  ninety  days  to  receive  it ;  and  that  the 
railroad  company  have  made  no  provision  for  its  payment. 

The  bill  further  states  that  the  Board  of  Public  Works 
of  Virginia  claiming  to  act  under  the  several  acts  relating 
to  said  Fredericksburg,  Gordonsville  and  Charlottesville 
Railroad  Company,  did  on  the  2d  day  of  December,  1873, 
or  thereabout,  declare  a  forfeiture  of  the  charter  of  said 
company,  and  proceed  to  take  possession  of  the  said  railroad 
track,  &c.,  professing  to  hold  the  same  in  trust  for  the 
State  of  Virginia,  the  corporation  of  Fredericksburg  and 
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tlie  original  stockholders  of  the  original  Fredericksburg 
and  Gordonsville  Railroad  Company.  That  after  such  for- 
feiture this  company,  claiming  that  their  powers;  rights  and 
franchises  had  been  revived  thereby,  re-organized  and  re- 
ceived from  the  said  Board  of  Public  Works  all  the  prop- 
erty, real  and  personal,  which  said  board  had  taken  in  pur- 
suance of  said  forfeiture,  and  so  hold  and  use  the  same,  and 
claim  to  exercise  all  the  rights  and  franchises  of  the  Fred- 
ericksburg, Gordonsville  and  Charlottesville  Eailroad  Com- 
pany. 

The  prayer  of  the  bill  was,  that  the  railroad  company 
might  be  compelled  to  pay  the  plaintiffs  the  money  due 
them  respectively,  with  interest ;  that  the  deed  of  trust 
might  be  enforced,  and  a  sale  of  the  property  thereby  con- 
veyed might  be  made  by  a  special  commissioner,  and  for 
general  relief. 

The  Fredericksburg,  Gordonsville  and  Charlottesville 
Ituilroad  Company,  and  the  Board  of  Public  Works  of  the 
State  of  Virginia,  filed  their  pleas  in  the  cause.  They  set 
out  the  act  of  21st  of  February,  1872  ;  and  aver  that  the 
railroad  company  referred  to  in  that  act,  had  not  built  the 
road  as  provided  in  said  act — setting  out  what  was  to  be 
done  as  it  is  set  out  in  the  act — and  that  said  comj)any  had 
up  to  this  time  wholly  failed  to  comply  with  any  of  said 
requirements  of  the  statute  touching  the  completion  of  said 
railroad  ;  and  said  railroad  v/as  still  wholly  incomplete  in 
all  of  the  above  particulars.  That  in  consequence  of  this 
failure  the  said  company  had  incurred  the  forfeiture  to  the 
State  of  Virginia  declared  by  said  act,  of  their  corporate 
franchises,  &g.,  and  all  other  property  embraced  in  said 
deed  of  trust ;  and  that  the  legal  effect  of  said  forfeiture 
is  to  extinguish  said  deed  of  trust,  and  to  release  all  the 
said  property  embraced  therein,  from  any  lien,  by  reason 
of  said  deed  of  trust,  and  from  all  liability  for  the  payment 
of  the  bonds  issued  thereunder,  or  any  of  them  ;  and  that 
said  deed  of  trust  is  utterly  void,  and  cannot  be  enforced. 
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The  plaintiffs  demurred  to  tliesc  pleas.  And  the  cause 
came  on  to  he  heard  on  the  2d  day  of  July,  1875,  when 
the  Court  overruled  the  demurrers;  and  the  plaintiffs  de- 
clining to  reply  to  the  pleas,  it  was  decreed  that  the  hill  he 
dismissed  as  to  these  defendants.  The  plaintiffs  thereupon 
applied  to  this  Court  for  an  appeal ,  which  was  allowed. 

Hundley  and  Farquhar^  for  the  appellants. 

Marye  i&   Fitzhngh,  Wm.  A.  Little,  Joio.  T.  GoolricJc, 
and  the  Attoriiey  General,  for  the  appellees. 

Anderson,  J.  delivered  the  opinion  of  the  Court. 

By  section  1,  of  the  act  of  assembly  of  the  21st  of  Feb- 
ruary, 1872  (Sess.  Acts  of  1871-'72,  ch.  114,  p.  91),  the 
charter  of  the  Fredericksburg,  Orange  and  Charlottesville 
Kailroad  Company  is  extended  for  a  period  of  live  years, 
from  the  first  day  of  March,  1872,  for  the  purpose  of  ena- 
bling the  company  to  complete  the  railroad,  and  to  extend 
the  same. 

For  that  purpose,  and  to  pay  certain  debts,  the  said  com- 
pany, by  section  2,  is  authorized  and  empowered  to  borrow 
a  sum  of  money,  not  exceeding  twelve  hundred  thousand 
dollars,  and  at  a  rate  of  interest  not  exceeding  seven  per 
cent,  per  ann%im\  and  to  secure  the  money  so  borrowed,  to 
issue  coupon  or  registered  bonds,  in  such  sums  as  the  direc- 
tors may  deem  best ;  and  the  president  and  directors  are 
.authorized  and  empowered  "  to  execute  a  lien  on  all  the 
property,  rights  and  franchises  of  said  company,  existing  at 
the  time  of  the  execution  of  such  lien,  and  which  may 
.thereafter  be  acquired  by  said  company,"  to  secure  the  pay- 
ment of  moneys  so  borrowed  and  the  interest  accruing 
thereon  :  and  said  company  may  sell  said  bonds  at  less  than 
fpar. 

By  section  5,  it  is  provided,  that  if  the  said  company  shall 
fail  to  complete  the  said  railroad  from  the  town  of  Fred- 
ericksburg, as  far  as  Orange  Court-house,  with  a  single 
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track,  of  the  quality  and  capacity  therein  described,  and  the 
depots  therein  mentioned,  on  or  before  the  1st  day  of  May, 
1873,  "  the  company  shall  forfeit  to  the  State  of  Virginia^ 
their  corporate  franchises  and  rights,  together  witli  their 
railroad  track,  road  bed,  and  all  work  and  materials  thereon, 
and  other  property,  to  hold  the  same  as  a  trustee  for  the 
benefit  of  herself,  the  corporation  of  Fredericksburg  and 
other  private  stockholders  of  the  original  Fredericksburg 
Kailroad  Company,  according  to  the  respective  amounts  of 
the  stock  ill  that  company  originally  subscribed  and  held  by 
them." 

Section  6  limits  the  power  of  the  company  in  the  issue  of 
bonds,  until  after  the  road  is  fully  completed  to.  Orange 
Court-house,  to  $600,000. 

Section  7  provides  that  this  act  shall  not  be  in  force  until 
the  said  company  shall  file  in  the  office  of  the  board  of 
public  works  their  acceptance  of  the  same  and  its  condi- 
tions, signed  by  the  President  and  Secretary  of  the  company 
with  the  common  seal  of  the  company  affixed  thereto.  This 
condition,  it  is  admitted  by  the  pleadings,  was  complied  with 
by  the  com])any. 

On  the  first  day  of  November,  1872,  the  said  company 
executed  a  mortgage  or  deed  of  trust,  conveying  all  its 
property,  real  and  personal,  rights  and  franchises,  to  secure 
the  payment  of  principal  and  interest  of  its  bonds  for  $700,- 
000,  which  the  company  determined  to  issue.  And  for  de- 
fault in  payment  of  interest,  or  principal,  for  ninety  da3's 
after  demand,  the  trustee,  upon  the  written  request  of  the 
holders  of  not  less  than  twenty-five  per  cent,  of  the  bonds 
then  out-standing,  is  required  to  seli.  The  bill  alleges  that 
bonds  of  the  aggregate  par  vakie  of  only  $480,000  were  is- 
sued ;  and  that  of  them  the  plaintiffs  became  the  purchas- 
ers, and  the  owners,  of  $323,000,  secured  by  the  mortgage. 

The  material  question  we  are  to  consider  is :  Is  the  mort- 
gage subject  to  the  conditions  of  forfeiture  prescribed  by 
the  said  5tli  section  of  the  act  of  assembly? 
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The  Court  is  of  the  opinion,  that  the  railroad  company, 
upon  accepting  tlie  amendment  and  extension  of  its  charter 
upon  the  terms  of  the  said  act  of  assembly,  became  imme- 
diately invested  with  authority  to  execute  its  bonds,  and  a 
deed  of  trust  or  mortgage  upon  its  franchises  and  corporate 
rights,  and  upon  the  railroad  track  and  road  bed,  and  upon 
all  its  property,  real  and  personal,  to  secure  the  payment  of 
said  bonds,  principal  and  interest ;  but  subject  to  its  liabil- 
ity to  the  forfeiture  of  its  said  francliises  and  corporate 
rights,  and  its  entire  property,  if  the  railroad  was  not  com- 
pleted from  Fredericksburg  to  Orange  Court-house  on  or 
l)efore  the  1st  of  May,  1873,  as  prescribed  by  the  5th  section 
of  tlie  act.  Though  the  authority  to  execute  the  bonds  and 
the  mortgage,  in  favor  of  the  co77ipany^  and  the  condition 
of  forfeiture  in  favor  of  the  State,  are  contained  in  different 
sections,  they  are  both  parts  of  the  same  act,  and  in  fact 
constitute  one  contract ;  and  must  be  taken  and  construed 
together  as  parts  of  a  whole,  so  that,  if  possible,  effect  be 
given  to  the  whole  and  to  every  part. 

If  the  act  should  be  construed  as  investing  the  company 
with  the  right  to  alien  or  mortgage  all  its  franchises,  rights 
and  property,  free  from  the  right  of  the  State  to  a  foifei- 
ture  of  the  same,  if  the  road  was  not  completed  within  the 
prescribed  time,  the  5th  section  would  be  wholly  inopera- 
tive. It  gives  no  security  to  the  State  that  the  money 
authorized  to  be  borrowed  would  be  faithfully  applied  to 
the  completion  of  the  road,  or  that  the  road  would  be  com- 
pleted within  the  time  limited,  which  seems  to  have  been 
the  cardinal  object  of  tlie  Legislature  in  confirming  the 
charter  of  this  company  and  in  extending  and  enlarging  its 
franchises.  What  assurance  could  it  give  ?  The  very  pro- 
perty which  is  to  be  forfeited  to  the  State,  by  the  company 
on  its  failure  to  comply  with  the  condition,  becomes  vested 
in  others  by  the  mortgage,  and  leaves  nothing  for  the  State. 
For  it  is  very  evident  that  the  foreclosure  of  the  mortgage  by 
sale  would  leave  nothing  for  the  equity  of  redemption  upon 
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which  the  forfeiture  could  operate.  But  the  idea  that  only 
the  equity  of  redemption  was  to  be  snl)ject  to  forfeiture  is 
repugnant  to  the  very  terms  of  the  act,  which  require  the 
forfeiture,  not  of  the  equity  of  redemption,  but  of  tlie  iden- 
tical subject  which  the  2nd  section  authorizes  to  be  con- 
veyed in  trust  or  mortgage.  Such  an  idea  is  also  incom- 
patible with  the  last  clause  of  the  section,  which  provides 
that  upon  such  forfeiture  the  State  of  Virginia  sliall  have 
right  to  enter  upon  and  take  possession  of  said  railroad 
track,  road  bed,  &c.,  and  hold  the  same  as  a  trustee  for  the 
benefit  of  herself,  the  corporation  of  Fredericksburg,  and 
the  other  private  stockholders  ;  which  she  could  not  do  if  the 
forfeiture  was  subject  to  the  mortgage,  and  the  railroad 
track,  road  bed,  and  all  the  property  had  been  conveyed  to 
others,  and  were  liable  any  hour  to  be  sold  toward  satisfy- 
ing the  mortgage.  Taking  both  sections  together,  they 
must  be  construed  to  give  to  the  company  the  right  to 
mortgage  the  property,  subject  to  the  State's  right  of  for- 
feiture, in  case  the  road  is  not  completed  by  the  time  spec- 
ified. It  is  evident  that  the  company  so  understood  it.  No 
further  evidence  is  needed,  that  it  was  so  understood  by 
both  the  company  and  the  Legislature,  than  the  terms  of 
the  act  of  assembly  of  26  March,  1873,  extending  the  time 
for  the  completion  of  the  road,  and  the  acce23tance  of  that 
act  by  the  company. 

This  construction  gives  effect  to  both  sections  ;  not  to  2nd 
section  as  fully  and  effectually  as  it  would  by  the  omission 
of  the  5th  section.  But  that  was  not  intended.  The  Leg- 
islature did  not  intend  to  grant  the  privilege,  except  with 
this  restriction.  If  the  company  did  not  regard  it  as  bene- 
ficial they  were  under  no  constraint  to  take  it.  They  must 
liave  regarded  it  as  conferring  a  benefit,  or  they  would  not 
have  accepted  it.  It  is  true  the  restriction,  if  it  were  known 
(and  the  company  was  bound  in  common  honesty  to  make 
it  known),  would  embarrass  the  sale  of  the  bonds.  They 
could  not  be  sold  at  all,  perhaps,  if  thrown  upon  the  market. 
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No  one  could  be  induced  to  purcliase  who  could  not  repose 
a  personal  confidence  in  the  company  that  every  dollar  so 
raised  would  be  strictly  applied  to  the  completion  of  the 
railroad  in  compliance  with  the  terms  of  the  charter,  and 
thus  save  the  forfeiture.  If  the  bonds  could  be  sold,  and 
the  money  faithfully  and  honestly  so  applied,  the  security 
would  be  greatly  strengthened,  and  the  property  and  fran- 
chises saved  from  forfeiture,  and  the  loan  would  be  amply 
secure.  A  loan  upon  such  security  could  only  be  effected 
through  the  personal  confidence  reposed  in  the  company  by 
the  lender,  or  the  purchaser  of  the  bonds,  that  the  money 
would  be  faithfully  and  honestly  applied.  And  it  may  be 
that  the  company  in  accepting  the  act,  calculated  that  they 
would  be  able  to  raise  the  money  from  those  who  knew 
them,  and  who  would  confide  in  them,  that  they  would 
honestly  apply  the  money  so  raised  as  required  by  the  law 
which  authorized  them  to  make  the  loan,  and  in  a  way  that 
\vould  give  ample  security  to  the  holder  of  the  bonds. 
They  could  not  have  expe(ited  to  raise  the  money  by  throw- 
ing the  bonds  upon  the  general  market. 

It  would  seem  they  have  not  done  so.  The  bill  alleges  that 
bonds  to  the  amount  of  about  $180,000  were  issued,  of  which 
they,  the  plaintiffs,  are  the  owners  and  purchasers  of  §323,- 
000.  No  claim  is  asserted  to  the  residue.  They  do  not  say 
that  they  are  purchasers  for  value.  It  does  not  appear  that 
they  were.  If  they  were,  what  has  become  of  the  money  ? 
It  does  not  appear  that  any  part  of  it  was  expended  upon 
tiie  work  on  the  railroad.  The  bill  alleges  that  even  the  in- 
terest, although  demanded,  has  not  been  paid,  not  a  dollar 
of  it,  to  save  the  road  and  all  the  corporate  property  of  the 
company  and  its  franchises  from  sale  under  the  mortgage. 
Could  that  be  if  there  had  been  a  ho7ia  fide  sale  of  those 
bonds,  for  value — for  money?  Mr.  Silliman,  who  claims 
to  be  the  owner  and  purchaser,  individually,  of  $139,000  of 
these  bonds,  is  the  President  of  the  railroad  company. 
And  he  and  Z.  P.  Boyer,  who  is  one  of  the  parties  to  whom 
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tlie  act  of  21st  of  Febrnarj,  1872  was  granted,  claim  to  be 
the  joint-owners  of  $23,000  more.    The  Miner's  Trust  Com- 
pany Bank  and  said  Boyer  claim  to  own  together  $93,500, 
and  the  Miner's  &  Trust  Company  Bank  claim  to  own,  the 
appellees  counsel  say,  $88,000.     The  amount   does  not 
clearly  appear  fj-om  the  exhibit  filed  with  the  bill.    But  ac- 
cording to  the  statement  of  the  bill  it  would  be  less.  They 
are  the  plaintiffs  in  this  suit,  and  from  their  relations  to 
this  company  and  to  each  other,  are  chargeable*  with  notice 
of  the  terms  of  the  act  of  assembly  which  authorized  the 
execution  of  the  mortgage  or  deed  of  trust,  under  which 
they  claim.    They  are  the  holders  of  all  the  bonds  to  which 
any  claim  has  been  asserted  in  this  suit.    And  if  any  money 
was  received  upon  the  sale  of  those  bonds,  the  company  be- 
ing bound.in  all  fidelity  to  apply  it  to  the  construction  of 
the  railroad  and  to  the  payment  of  the  accruing  interest  on 
their  debt,  and  it  not  appearing  that  one  dollar  from  such 
souroe  has  been  applied  for  the  benefit  of  the  railroad,  or 
the  payment  of  interest,  it  raises  a  strong  presumption, 
when  we  consider  the  relation  of  those  who  claim  to  be  the 
owners  and  purcliasers  of  the  bonds  to  the  railroad  company 
and  to  one  another,  that  the  company  has  not  received  any 
money  for  said  bonds. 

The  Court  is  therefore  of  opinion  that  the  appellants 
are  not  innocent  purcliasers  for  value,  and  holders  of  said 
bonds  without  notice  of  the  provisions  of  the  act  of  assem- 
bly by  which  the  said  company  derived  their  authoi'ity  to 
execute  a  mortgage  to  secure  their  payment,  which  was 
subject  to  forfeiture,  if  they  failed  to  complete  the  road  as 
far  as  Orange  Court-house,  &c.,  by  the  time  specified  in  the 
act.  They  may  be  presumed  to  have  had  actual  notice  of 
said  restriction  on  the  power  of  executing  a  mortgage.  If 
they  had  not  such  notice  it  was  their  own  fault.  Persons 
dealing  w^ith  corporations  must  take  notice  of  whatever  is 
.contained  in  the  law  of  their  organization,  and  they  must 
be  presumed  to  be  informed  as  to  the  restrictions  or  condi- 
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tions  annexed  to  the  grant  of  power,  by  the  law  by  which 
the  corporation  is  authorized  to  act.    Pearce  v.  Madison  (& 
Ind.  R.  R.  Co.,  2  How.  U.  S.  R.  441  ;  Z'lhrUkie  v.  Cleve- 
land R.  R.  Co.,  23  Plow.  U.  S.  E.  381.    In  every  instance 
(Mr.  Justice  Miller         in  deliverin,!^  the  opinion  in  whicli 
a  majority  of  tlie  Court  concurred,  in  the  Fioyd  Acceptan- 
ces case,  7  Wall,  U.  S.  K.  GSO),  a  person  making  a  contract 
with  the  Government,  through  its  officers  or  agents,  must 
look  to  the  statute  under  authority  of  wliich  the  agent  or 
officer  professes  to  act,  and  see  for  himself  that  his  contract 
comes  within  the  terms  of  the  law.    The  same  rule  would 
apply,  a  fortiori,  to  persons  making  contracts  with  the 
agents  or  officers  of  bodies  corporate.    Mr.  J.  Miller  fur- 
ther holds,  in  the  above  case,  that  the  contract  by  hill  of  ex- 
change stands  on  no  different  footing,  with  reference  to  the 
authority  of  the  officer  to  bind  the  Government.  And 
again,  "  one  who  takes  a  negotiable  note  or  bill  of  exchange 
purporting  to  be  made  by  an  agent,  is  bound  to  enquire  as 
to  the  power  of  the  agent."    (See  also  31  Illinois  E.  192 ; 
42  Id.  273 ;  23  Barb.  10).    In  Clark  v.  Citij  of  Des  Moines, 
19  low.  R.  209,  the  corporation  is  bound  only  when  its 
agents  keep  within  the  limit  of  their  authority.    And  again, 
^'Negotiability  will  not  validate  obligations  which  are  not 
binding  for  want  of  power  to  issue  them."    23  N.  Y.  464, 
452;  1  A.  L.  Reg.  (K  S.)  290. 

Coupon  bonds  are  put  upon  the  footing  of  negotiable  instru- 
ments, and  are  not  liable,  in  the  hands  of  an  innocent  holder, 
to  the  ecpiities  which  attach  to  ordinary  bonds.  But  their 
negotiability  cannot  enable  the  holder  to  subject  property 
conveyed  by  deed  of  trust  or  mortgage  for  their  security, 
wd:iich  the  grantor  had  no  right  to  convey,  or  wdiere  he  had 
a  right  to  convey  under  restrictions,  or  conditions  no  further 
than  the  restrictions  or  conditions  will  allow.  Every  pur- 
chaser of  railroad  bonds  should  look  to  the  charter  or  statute, 
under  authority  of  which  they  were  issued  and  the  mort- 
gage was  given  to  secure  their  payment. 
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The  Court  is  of  opinion,  that  no  constitutional  question  is 
^involved  in  this  case  with  regard  to  the  impairment  of  con- 
tracts. The  construction  given  to  the  5th  section  of  the 
act,  is  a  construction  given  to  the  contract  itself;  for  it  is  a 
part  of  it,  and  a  stipulation  which  is  a  part  of  a  contract, 
though  it  may  modify  it,  or  make  the  contract  dilferent  from 
wliat  it  would  be  without  it,  cannot  be  said  to  impair  the 
obligation  of  the  contract 

The  Court  is  also  of  opinion,  that  the  company  having 
failed  to  complete  the  railroad  from  Fredericksburg  to 
Orange  Court-house,  in  the  manner  prescribed  by  the  act  of 
February  21st,  1872,  by  the  1st  of  July,  1873,  (the  extension 
of  time  allowed  by  the  act  of  March  26, 1873),  the  forfeiture 
on  that  day  became  absolute  and  complete.  And  the  State 
having  entered  and  elected  to  hold  to  the  forfeiture,  "  no 
inquisition,  or  judicial  proceedings,  or  inquest,  or  finding  of 
any  kind,  was  required  to  consummate  such  forfeiture." 
Staats  V.  Board^  10  Gratt.  400 ;  Wildes  lessee  v.  ISerjpell^  Id. , 
405 ;  Hale  v.  Braiiscum^  Id.  418. 

Upon  the  whole,  the  Court  is  of  opinion,  that  there  is  no 
error  in  the  decree  of  the  Circuit  Court  of  Hichmond,  of 
the  2d  day  of  July,  1875,  and  that  the  same  be  affirmed. 

Decree  affirmed. 


OaUand  R.  E.  v.  Oakland  B.  &  F.  V,  R.  R..  5  Am.  Ry.  H.  M^',  attorney 
Qen'l  V.  mst  Wisconsin  R.  R,  9  lb.  14. 
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EOOD  vs.  THE  CHICAGO,  MILWAUKEE  &  ST. 
PAUL  KAILWAY  COMPANY. 

43  Wisconsin,  146. 

Supreme  Court  of  Wisconsin,  August  Term,  1877. 

After  the  appeal  of  ch.  273  of  1874  (the  Potter  Law),  no  recovery  could 
be  had  in  any  action  then  pending  under  the  penal  provisions  of  that 
act,  either  by  virtue  of  sec.  83,  ch.  119,  K.  S.,  or  by  virtue  of  the 
clause  in  the  repealing  act  (ch.  57  of  1876),  which  provided  that  noth- 
ing therein  contained  should  "  in  any  manner  affect  any  litigation" 
then  pending  in  any  of  the  Courts  of  this  btate,  or  of  the  United  States, 

Appeal  from  the  Circuit  Court  for  I^ock  County. 

This  action  was  brought  under  the  provisions  of  ch.  273^ 
Laws  of  1873,  to  recover  three  times  tlie  amount  of  an  al- 
leged excess  over  legal  charges,  exacted  by  the  defendant 
company  on  the  transportation  of  a  quantity  of  lumber.  The 
case  was  tried  by  the  Court,  without  a  jury,  in  December, 
1875,  and  judgment  was  entered  on  the  10th  of  March,  1876, 
in  favor  of  the  plaintiff,  for  the  sum  of  $1,59L65  and  costs. 
The  written  linding  of  the  Court,  which  was  tiled  with  the 
case,  and  upon  which  judgment  was  finally  entered,  bears 
date  December  16,  1875. 

Chap.  57,  Laws  of  1876,  approved  February  24, 1876,  and 
published  March  1,  1876,  repealed  those  sections  of  the  act 

1873  under  which  the  action  was  brought,  with  the  fol- 
lowing proviso  :  Provided,  that  nothing  herein  contained 
shall  in  any  manner  affect  any  litigation  now  pending  in  any 
of  the  Courts  of  this  State,  or  any  Court  or  Courts  of  the 
United  States." 

Defendant  appealed  from  the  judgment. 
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For  the  appellant,  separate  briefs  were  filed  bj  John  W» 
Cary  and  William  Ruger^  and  there  was  an  oral  argument 
by  Mr,  Cary. 

For  the  respondent,  briefs  were  held  by  Cas-^oday  <&  Car- 
j}euter,  and  there  was  an  oral  argument  by  3Ir.  Cassoday. 

Ryan,  C.  J.  This  case  is  governed  by  Dillon  v,  Linder^ 
36  Wis.,  344.  That  was  action  upon  a  statutory  right, 
given  by  a  statute  repealed,  jy6?i6/^?ii^^  lite^  without  saving 
clause.  It  was  claimed  that  the  right  of  action  was  saved 
by  sec.  33,  ch.  119,  R.  S.  The  Court  held,  however,  that 
the  section  does  not  preserve  a  right  of  action  given  by  a 
repealed  statute,  and  that  a  saving  clause,  to  preserve  a  stat- 
utory right  of  action,  must  expressly  save  the  right  as  well 
as  the  action. 

It  was  then  said  :  Ithas  been  for  centuries  the  wise  and 
humane  policy  of  the  law,  that  a  conviction  could  not  be  had 
after  the  repeal  of  a  penal  statute,  for  act  done  or  penalty 
incurred  under  the  statute  while  it  was  in  force.  This  mer- 
ciful principle  enters  into  a  wide  range  of  rules  of  judicial 
decision,  and  is  not  lightly  or  capriciously  to  be  abandoned. 
It  would  be  our  duty  to  obey  a  positive  abolition  of  it  by  the 
legislative  power.  But  we  cannot,  in  duty,  surrender  it  to 
an  argumentative  construction  of  sec.  33,  beyond  the  express 
import  of  its  terms." 

The  action  here  was  brought  to  recover  a  penalty  incurred 
under  sec.  0  of  ch.  273  of  1874,  repealed  by  sec.  13  of  cli« 
67  of  1876,  before  judgment. 

It  is  contended  that  the  right  of  action  is  saved,  not  by 
eec.  33,  ch.  119,  but  by  a  clause  in  the  repealing  section, 
in  these  words  :  *'  Provided,  that  nothing  herein  contained 
shall  in  any  manner  affect  any  litigation  now  pending  in  any 
of  the  Courts  of  this  iState,  or  any  Court  or  Courts  of  the 
United  States." 

Dillon  V.  Linder  was  decided  in  October,  1874,»  and  re- 
ported in  1875.    The  Legislature  had  at  least  constructive 
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notice  of  the  rule  affirmed  in  that  case;  indeed,  it  almost  ap- 
pears that  it  had  express  notice,  for  in  an  amendment  of 
this  very  chapter  273  of  1874,  by  chapter  334  of  1875,  there 
is  an  ehiborate  saving  clause,  fully  complying  with  the  rule  in 
Dillon  V.  Linder^  and  probably  suggested  by  it,  saving  all 
offenses,  penalties,  forfeitures,  damages  incurred  and  rights 
of  action  accrued,  as  well  as  pending  prosecutions  and  ac- 
tions. 

In  view  of  the  rule  in  Dillon  v.  Linder,  the  argument  is 
not  a  little  strained,  thut  the  proviso  in  the  statute  of  1876 
was  designed  to  preserve  the  right  as  well  as  the  action. 
Litigation  can  mean  the  action  only,  not  the  right  of  action. 

The  language  used  does  not  go  so  far  towards  implying 
the  preservation  of  the  right  of  action  as  the  language  of 
sec.  33,  for  the  latter  not  only  saves  the  action,  but  provides 
that  it  shall  proceed  to  judgment.  Litigation  might  possi- 
bly be  strained  to  imply  judgment,  but  it  certainly  does  not 
express  it  as  sec.  33  does. 

It  is  remarkable  that  the  careful  saving  clause  of  the  act 
of  1875  is  repealed  by  the  very  section  of  the  act  of  1876 
containing  the  vague  proviso  under  consideration.  In  pass- 
ing the  proviso  of  1876,  therefore,  the  Legislature  had  be- 
fore it  not  only  presumably  the  rule  in  Dillon  v.  Linder^ 
but  certainly  the  saving  clause  of  1875,  folloAving  tiie  rule 
by  express  and  cautious  saving  of  the  right  of  action,  as 
well  as  the  action. 

And  so  the  proviso  of  1876  will  not  only  bear  the  same 
construction  as  the  saving  clause  of  1875,  but  was  apparent- 
ly not  intended  to  bear  it. 

The  learned  counsel  of  the  respondent  contends  that  we 
must  look  for  the  intention  of  the  Legislature.  Surely  ;  but 
we  must  look  for  it,  if  we  can  find  it,  in  the  language  of  the 
Legislature.  We  cannot  impute  an  intent  to  a  statute 
which  is  not  expressed  or  implied  in  the  statute  ^'tself.  If 
the  language  used  were  doubtful,  we  might  look  to  the  cir- 
cumstances under  which  the  statute  was  passed,  in  aid  of 
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tlie  construction  of  its  terms.  In  the  present  instance,  as 
already  noticed,  the  circumstances  under  wliich  the  proviso 
of  187G  was  passed  repel  rather  than  implj  intention  to  pre- 
serve rights  of  action.  The  section  of  1874,  under  which 
this  action  was  brought,  was  highly  penal,  providing  for 
criminal  as  well  as  civil  penalties  ;  and  the  saving  proviso, 
as  held  in  Dillon  v.  Linder^  must  receive  a  strict  construc- 
tion. And  we  find  it  difficult  to  think  that  counsel  can  ex- 
pect us  to  overturn  the  reasoning  of  Dillon  v.  Linder^  and 
to  hold  that  a  strict  construction  of  the  word,  litigation,  in 
eludes  the  right  to  recover  a  penalty,  as  well  as  the  action 
brought  to  recover  it ;  continues  in  force  the  penalty  itself 
as  well  as  the  proceeding  to  enforce  it. 

The  argument  is,  that,  in  declaring  that  pending  litigation 
should  not  be  affected  by  the  appeal,  the  Legislature  intend- 
ed that  all  pending  prosecutions  and  actions  should  proceed 
to  judgment  for  the  penalties  of  the  statute,  as  if  the  repeal 
had  not  taken  place.  The  argument  was  more  forcible  as 
founded  on  sec.  33,  H.  S.,  in  Dillon  v.  Linder.  But  there 
is  nothing  in  the  language  used  in  either  provision  to  war- 
rant the  belief  that  the  Legislature  intended  an  unjust  dis- 
crimination between  rights  of  action  and  misdemeanors  in 
prosecution  and  not  in  prosecution ;  making  the  right  and 
the  liability,  the  misdemeanor  and  the  punishment,  depend- 
ent on  the  mere  accident,  whether  or  not  a  prosecution  had 
been  instituted  or  an  action  brought,  at  the  time  of  the  re- 
peaL  It  would  take  ^ery  strong  language  to  justify  us  in 
imputing  so  unreasonable  and  unjust  an  intent  to  the  Leg- 
islature. And,  indeed,  it  may  well  be  doubted  whether  a 
statute  could  be  upheld,  expressly  making  such  a  discrimi- 
nation. A  saving  clause  of  penalties  and  crimes  gives  con- 
tinuing effect  to  the  statute  repealed  to  the  time  of  repeal, 
without  respect  to  the  time  of  action  brought  or  prosecution 
instituted,  so  that  the  statute  loses  by  repeal  no  application 
already  accrued ;  retains  all  its  effect  upon  whatever  happen- 
ed in  the  past,  though  it  ceases  to  have  force  upon  what  may. 
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happen  in  the  future.  In  that  case,  tliere  is  no  more  partiality 
in  the  administration  of  the  statute  under  the  saving  clause, 
than  in  the  administration  of  the  statute  before  repeal.  Its 
provisions  still  apply  equally,  though  retrospectively;  all 
having  incurred  its  penalties  or  offended  against  its  provis- 
ions while  tliey  were  in  force,  remaining  equally  liable.  A 
partial  saving  clause  would  be  like  a  partial  statute,  operat- 
ing differently  and  unequally  upon  persons  and  things,  un- 
der the  same  conditions,  during  the  same  time.  It  is  essen- 
tial to  the  justice,  if  not  to  the  validity,  of  a  saving  clause,  that 
it  should  save  all  penalties  incurred  or  offences  committed, 
before  repeal,  under  the  statute  repealed,  whether  in  course 
of  prosecution  oi*  not.  And  it  is  certain  that  there  is  no 
pretense  that  the  proviso  under  consideration  will  bear  such 
a  construction,  or  could  have  been  intended  to  bear  it. 

It  is  perhaps  enough  for  us  to  determine  here  what  the 
Legislature  did  not  intend,  without  undertaking  to  say  what 
it  did  intend.    Doubtless,  as  counsel  says,  the  Legislature 
intended  something  by  the  proviso.    It  is  enough  for  this 
case  to  hold  that  it  surely  does  not  express,  that  it  appears 
rather  to  repel  the  intent  which  counsel  attributes  to  it. 
Taken  as  it  is  written,  literally,  it  is  clearly  outside  of  Legis- 
lative power.    It  assumes  to  declare  the  legal  effect  upon 
pending  litigation,  of  an  absolute  repeal  of  a  penal  statute. 
That  belongs  to  the  judicial,  not  to  the  legislative  function. 
The  repeal  obliterates  the  statute,  as  if  it  had  never  been 
passed ;  obliterates  the  penalties  of  the  statute,  as  if  they 
had  never  existed.  Dillon  v.  Linder^  sujpra;  Key  v.  Goodwin, 
4  Moore  &  P.,  341 ;  Butler  v.  Palmer,  1  Hill,  324.  That  was 
within  Legislative  discretion.    So  it  rested  in  Legislative  dis- 
cretion to  repeal  the  statute  with  or  without  saving  clause  of 
penalties  incurred  or  offenses  committed.  The  Legislature  ex- 
ercised is  discretion  by  repeal  without  such  clause.    The  judi- 
cial cannot  usurp  the  Legislative  function,  in  supplying  such  a 
clause  by  construction.    And  the  Legislature  could  not  usurp 
the  judicial  function  of  declaring  the  effect  of  the  absolute 
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repeal,  by  the  proviso  that  the  repeal  which  annihilates  the 
statute,  its  penalties  and  offences,  should  not  affect  pending 
litigation  under  it.  And,  indeed,  if  there  had  been  a  saving 
clause,  the  repeal  would  still  have  affected  pending  litiga- 
tion. 

When  the  statute  of  1874  was  repealed,  suits  were  pend- 
ing in  this  Court  for  perpetual  injunction  against  certain 
railway  companies,  restraining  them  from  receiving  higher 
rates  of  freight  and  fare  than  those  fixed  by  the  statute.  If 
the  repeal  could  not  operate  to  affect  pending  litigation,  it 
would  have  been  our  duty,  notwithstanding  the  repeal,  per- 
petually to  restrain  the  companies  from  charging  in  excess 
of  the  rates  prescribed  by  what  had  once  been  a  statute, 
but  which  was  as  completely  removed  from  the  statute 
book  as  if  never  Written  in  it.  This,  we  surely  could  not 
do.  This  we  refused  to  do,  even  after  the  amendment  of 
1875,  and  before  the  repeal  of  1876.  Atfy  Gen.  v.  jRail- 
way  Co.,  38  Wis.,  69.  And  so  it  is  for  the  Courts  to  say, 
not  for  the  Legislature,  how  repeal  of  a  statute  may  effect 
pending  litigation.  When  the  Legislature  repeals  a  penal 
statute,  expressly  preserving  rights  and  liabilities  accrued 
under  it,  it  is  the  duty  of  Courts  still  to  admininister  them, 
because  the  saving  clause  still  constitutes  a  subsisting  stat- 
ute to  support  them.  But  when  the  Legislature  repeals 
such  a  statute,  without  saving  clause  of  rights  and  liabili- 
ties accrued  under  it,  there  is  no  subsisting  statute  for 
Courts  to  administer;  no  subsisting  penalties  or  offenses  to 
enforce  or  to  punish.  And  in  such  case,  it  is  vain  for  the 
Legislature  to  declare  that  the  repeal  shall  not  effect  pend- 
ing litigation.  Courts  must  hold  that  it  does.  It  becomes 
judicial  duty  to  hold  that  ponding  actions  to  recover  penal- 
ties, pending  prosecutions  for  offenses,  are  affected  by  the 
repeal  of  the  statute  creating  them  ;  that  lis pe?idens,  under 
such  a  statute  repealed,  becomes  lis  nuda:  a  fruitless  pur- 
suit of  extinct  riglits  and  liabilities. 

We  shall,  therefore,  reverse  the  judgment  in  this  case.  It 
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may  be,  however,  that  the  complaint  can  be  amended  so  as 
to  go  for  the  difference  between  the  rates  paid  by  the  re- 
spondent and  the  legal  rates  at  the  time.  That  point  is  not 
now  here,  and  we  express  no  opinion  upon  it.  But  to  give 
the  opportunity  to  the  respondent,  if  he  should  be  so  ad- 
vised, and  the  Court  below  should  give  leave,  we  will  not 
direct  a  dismissal  of  the  complaint. 

And  it  is  proper  to  say  here  that,  in  any  case,  the  liability 
of  the  appellant  is  limited  by  its  own  charges  for  carriage 
over  its  own  roads,  and  cannot  be  extended  to  the  charges 
of  another  corporation  over  another  road.  Streeter  v.  jRail- 
way  Co.^  40  Wis.,  294.  It  is  also  proper  to  say  that  the 
equitable  j)rinciple  of  division  between  railway  companies, 
mider  the  statute  of  1874,  wliere  two  or  more  companies 
carried  goods  over  their  own  roads  as  one  carriage,  intended 
by  the  Court  in  Ackerly  v.  Railway  Co.^  36  Wis.,  252,  was 
the  distribution  pro  rata  of  the  aggregate  rates  of  the 
statute,  according  to  the  length  of  carriage  by  each  com- 
pany. As  between  themselves,  the  companies  could  agree 
upon  any  other  rule  of  distribution.  But  this  was  adopted 
as  the  legal  rule. 

By  the  Court — The  judgment  is  reversed,  and  the  cause 
remanded  to  the  Court  below  for  further  proceedings  ac- 
cording to  law. 
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CITY  OF  ST.  PAUL  vs,  ST.  PAUL  &  SIOUX  CITY 
KAILROAD  C0MPA:NY. 

23  Minnesota,  469. 

Supreme  Court  of  Minnesota,  Marck  Term,  1877. 

'Under  the  amended  charter  of  the  defendant  corporation,  (Sp.  Laws,  1864 
c.  1,  p.  60,)  in  terms  granting  an  exemption  from  all  taxation  and, 
from  all  assessments  in  respect  to  its  railroad  and  its  appurtenances 
and  appendages,  and  all  other  property,  estate,  and  effects  of  said  com- 
pany, and  also  its  captial  and  stock  and  declaring  that  the  payment  by 
it  of  the  per  centum  of  gross  earnings  as  therein  provided,  annually 
"shall  be  and  is  in  full  of  all  taxation  and  assessment  whatever,"  no 
special  assessment  for  any  local  improvement  can  be  imposed  upon  any 
portion  of  its  railroad,  or  any  of  its  real  estate  used  in  connection  there- 
with. 

It  was  competent  for  the  Legislature,  in  regranting,  in  1864,  the  fran- 
chises pertaining  to  defendant's  line  of  railroad,  to  alter  the  contract 
contained  in  the  original  charter  of  1857,  in  respect  to  taxation,  in  the 

.  manner  it  did,  notwithstanding  §§  1,  3,  art.  9,  of  the  constitution. 

Certain  lots  of  the  defendant,  in  the  city  of  St.  Paul, 
were  assessed  by  the  proper  municipal  officers  for  benefits 
conferred  on  them  by  the  grading  of  Second  street  from 
Wabasha  to  Jackson  street,  in  tliat  city,  and,  on  non-payment 
by  defendant,  the  City  Treasui-er  applied  to  the  District 
Court  for  Ramsey  county  for  judgment  against  such  lots 
for  the  amount  of  the  assessment.  The  defendant  duly  ap. 
peared  and  filed  objections  to  the  entry  of  judgment, 
on  the  ground,  among  others,  that,  by  the  charter  of 
the  company,  such  lots  were  exempt  from  all  taxation  and 
assessments.  It  was  thereupon  stipulated  between  the  city 
and  the  defendant  that  the  latter  is  a  corporation,  duly 
created,  organized,  and  existing  under  the  act  of  March  2d^ 
1855,  entitled  "An  act  to  incorporate  the  Eoot  Eiver  Valley 
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&  Southern  Minnesota  Railroad  Company,"  (Laws  1855,  c, 
24,)  and  other  acts  mentioned  in  the  following  opinion ;  that 
defendant,  for  transportation  of  freight  and  passengers,  has 
constructed,  equipped,  and  put  in  operation,  and  now  owns 
and  operates,  and  for  more  than  seven  years  last  past  has 
owned  and  operated,  in  this  State,  a  continuous  line  of  rail- 
road more  than  sixty  miles  in  length,  etc. ;  that  the  lots 
assessed  were,  long  prior  to  and  at  the  time  of  the  assessment, 
and  now  are,  owned  by  the  defendant,  and  used  and  occu- 
pied by  it  in  the  actual  operation  of  its  road,  and  its  tracks 
are  laid  and  operated  upon  and  across  the  same  ;  that  such 
lots  form  no  part  of  its  land  grant,  and  that  it  has  fully  com- 
plied with  the  acts  mentioned  in  the  opinion,  and  has  at  all 
times  paid  into  the  treasury  of  the  State  all  the  per  centage 
of  its  gross  earnings  required  by  such  acts. 

Upon  this  stipulation  the  defendant's  objection  was  sus- 
tained by  Simons,  J.,  and  judgment  of  dismissal  was  entered, 
to  review  which  the  plaintiff  sued  out  this  writ  of  cer- 
tioro^ri, 

H.  J.  Horn  and  W.  P.  Murray,  for  plaintiff. 
Palmer     Bell^  for  defendant. 

Cornell,  J.  In  expounding  any  statute,  the  sole  purpose 
is  to  ascertain  its  true  meaning  and  the  intention  of  the  law- 
maker, so  that  the  objects  sought  to  be  accomplished  by  it 
may  be  carried  into  effect,  and  not  defeated.  Hence,  in  the 
iipplication  of  an^^  general  rule  or  canon  of  interpretation  to 
.a  particular  statute,  regard  should  be  had  to  ihe  reason  of 
the  rule,  considered  in  coimection  with  -the  particular  cir- 
Kjumstances  of  that  case.  It  is  claimed  by  the  plaintiff  that 
the  provision  contained  in  section  9,  of  the  act  of  May  22, 
1857,  (Laws  1857,  ex.  sess.,  (?.  l^siib.  3,  §  9,  p.  20,)  exempt- 
ing the  land  grant  of  the  defendant  corporation  from  all 
taxation,  and  requiring  the  annual  payment  of  3  per  cent. 
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of  the  gross  earnings  of  its  road,  "  in  lieu  of  all  taxes  what- 
soever" npon  the  property  of  said  company,  must  be  strictly 
construed  as  having  reference  solely  to  general  or  ordinary 
taxes,  and  not  to  special  or  local  assessments,  because  of  the 
general  rule  giving  to  the  words  ^'  taxation  "  and  all  taxes  " 
that  limited  meaning. 

When  used  in  statutes  granting  immunity  from  taxation, 
such,  undoubtedly,  is  the  general  rule  to  be  observed  in 
construing  statutes  strictly  of  that  character,  as  is  the  case 
with  statutes  exempting  burial-grounds,  cemeteries,  churches, 
public  school-buildings,  and  the  like,  absolutely  from  all 
taxation.    The  reason  of  this  rule  grows  out  of  the  general 
policy  of  the  law,  by  which  all  kinds  of  property  are  requir- 
ed to  contribute  proportionally  to  the  support  of  Govern- 
ment, whereby  taxation  becomes  the  rule,  and  exemption 
the  exception.    Whenever,  therefore,  an  al)solute  exemption 
is  claimed  under  a  statute  in  favor  of  any  one  in  respect  to 
any  kind  of  property,  it  is  but  reasonable  to  limit  its  scope 
and  operation  to  the  express  words  of  the  statute,  or  within 
some  necessary  implication  from  its  terms.    When,  how- 
ever, the  statute  relieves,  as  in  this  case,  the  corporate  grantee 
of  the  exemption  from  no  portion  of  its  just  and  equal  share 
of  taxation  in  respect  to  any  of  its  property,  but  merely 
provides  a  mode  of  commutation  therefor,  based  upon  a  per 
centage  of  earnings  or  income  agreed  upon  as  a  just  equiva- 
lent, equally  advantageous  and  beneficial  to  the  State,  this 
rigid  rule  of  construction,  applied  to  such  a  condition  of 
things,  must  be  so  far  modified  as  to  harmonize  with  other 
well-settled  rules  of  construction  observed  in  determining 
the  meaning  of  a  contract  of  this  character.  • 

It  is  part  of  the  legislative  history  of  the  State  that  its 
policy  in  regard  to  the  taxation  of  this  and  the  other  land- 
grant  railroads,  so  called,  was  adopted  with  reference  alike 
to  facilitating  the  early  construction  of  these  lines  of  road, 
and  to  securing  to  the  State,  and  every  portion  thereof,  so 
far  as  possible,  an  ultimate  and  adequate  return  for  the 


* 
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value  of  the  franchises  conferred,  including  this  immunity 
from  taxation.  It  is  also  a  part  of  this  well-known  history 
that,  in  entering  upon  the  execution  of  the  trust  created  by 
the  first  congressional  land-grant  act,  and  in  the  disposition 
of  the  lands  granted  by  that  act  among  the  four  original 
land-grant  companies,  in  1857,  the  then  territory  (now  State) 
adopted  a  distinct  and  special  policy  of  taxation  in  reference 
to  those  companies  and  the  lines  of  road  which  they  were 
authorized  to  build,  looking  to  the  early  completion  of  those 
lines,  and  the  just  rights  and  interests  alike  of  the  companies, 
the  State  at  large,  and  all  localities  therein.  This  policy 
contemplated,  as  a  basis  of  taxation,  the  annual  gross  income 
or  earnings  of  the  companies,  instead  of  an  ad  valorem 
assessment  or  valuation  of  their  franchises  and  property ; 
and,  instead  of  a  general  and  local  system  of  taxation,  the 
payment  of  a  Hxed  centum  of  their  annual  earnings  into 
the  State  Treasury,  for  the  benefit  of  the  whole  State,  was 
provided  for  in  lieu  of  all  taxes  whatsoever.  This,  it  was 
supposed,  w^ould  prove  less  vexatious  and  burdensome  to  the 
companies,  especially  in  the  infancy  of  their  existence;  ulti- 
mately more  advantageous  and  productive  to  the  revenues 
of  the  State,  and  cleaily  more  just  and  equal  to  all  localities 
therein,  as  all  would  share  equally  in  the  benefit  to  accrue 
from  taxes  raised  and  contributed  on  account  of  property 
held  under  franchises  derived  from  the  whole  people.  Ex- 
perience is  fast  demonstrating  the  wisdom  of  this  policy, 
and  realizing  the  expectations  of  its  founders. 

The  act  of  May  22,  1857,  (Law^s  1847,  ex.  sess.,  c.  1,)  in 
disposing  of  the  land  grant,  divided  the  several  lines  of 
railroad  contemplated  by  the  grant,  and  the  lands  apper- 
taining thereto,  among  four  different  companies,  one  of 
which — the  Minnesota  &  Pacific  Company — was  created  by 
the  act,  the  othei'S  then  being  already  in  existence  under 
previous  charters.  It  is  conceded,  as  was  held  in  I^^irst  Div. 
St  Paul  &  Pacific  P.  P.  Co,  v.  City  of  St.  Paul,  21 
Minn.  526,  that  the  provision  of  that  act  applicable  to  the 
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former  company,  as  respects  the  subject  of  taxation,  (§  18, 
c.  1,  of  said  act,)  clearly  exempts  that  company  and  its  suc- 
cessors from  all  local  assessments  like  the  one  in  question  ; 
yet  it  is  claimed  by  the  plaintiff  that  this  rule  does  not  ap- 
ply to  the  other  three  companies,  because  of  the  difference 
in  the  phraseology  of  the  section  applicable  to  them,  (§  9, 
c.  3  of  said  act.) 

The  exemption  clause  in  section  18  specifically  exempts 
that  company  from  "  all  assessments  and  taxes  whatsoever," 
etc.,  whereas  section  9  only  provides  for  an  exemption  from 
"all  taxation"  of  the  lands  granted  to  the  other  companies, 
and  for  the  annual  payment  by  them  of  the  percentage 
therein  specified,  "  in  lieu  of  all  taxes  whatsoever  upon  the 
property  of  said  companies  respectively."  Apart  from 
any  other  consideration,  this  difference  in  the  phraseology 
of  the  two  sections  w^ould  seem  to  indicate  an  intention  to 
establish  one  rule  of  exemption  for  the  Minnesota  &  Pacific 
Eailroad  (Company,  and  its  lines  of  road,  and  another  for 
the  other  companies  and  their  lines.  It  is  undisputed,  how- 
ever, that  the  State  was  under  the  like  obligation  to  en- 
courage, and  equally  interested  in  promoting  the  construc- 
tion of  each  of  these  lines  of  road  ;  that  the  land  grant  and 
franchises  conferred  upon  the  former  company  were  equally 
if  not  more  valuable  than  those  of  either  of  the  others,  and 
that  the  exactions  imposed  upon  each  in  respect  to  taxation 
were  precisely  alike.  In  view  of  these  facts  it  is  difficult 
to  perceive  any  good  reason  why  the  Legislature  would  de- 
signedly make  any  distinction  between  companies  repre- 
senting these  various  interests,  in  respect  to  the  amount  of 
exemption  it  should  grant  to  each  in  the  way  of  compensa- 
tion for  like  exactions  ;  and  a  doubt  very  naturally  arises 
whether  the  diifference  observed  in  the  phraseology  of  these 
two  sections  was  not  the  result  rather,  of  legislative  inad- 
vertence than  intention.  That  such  was  the  fact  is  made 
apparent  by  the  subsequent  legislation  which  occurred 
when,  after  having,  through  foreclosures  and  forfeitures, 
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become  repossessed  of  the  fanchises  and  properties  belong- 
ing to  these  several  companies,  the  State  regranted  them  to 
new  corporations.  As  to  each  such  new  corporation  the 
same  rule  was  adopted,  in  language  incapable  of  miscon- 
struction, thereby  removing  all  doubt  as  to  the  intention  of 
the  Legislature.  By  this  new  rule  each  company  is  re- 
quii'ed,  for  the  first  three  years  after  the  completion  of 
thirty  miles  of  its  road,  to  pay  annually  1  per  cent,  of  its 
gross  earnings ;  for  the  next  seven  years,  2  per  cent.,  and 
thereafter  3  per  cent.,  in  lieu  of  all  taxation  and  assessment 
whatever.  Sp.  Laws  1865,  g.  5,  c,  6,  c.  7,  c.  10.  This 
would  seem  to  show  that  the  word  "taxes,"  as  employed  in 
the  phrase,  "  in  lieu  of  all  taxes  whatever,"  in  section  9  of 
the  act  of  1857,  was  used  in  its  broadest  sense,  as  including 
both  general  and  local  taxation,  analogous  to  the  like  use  of 
the  word  in  §  1,  art.,  9,  of  the  Constitution,  as  held  by  this 
Court  in  Stinson  v.  Smith,  8  Minn.  366. 

Be  this  as  it  may,  however,  there  can  be  no  doubt  that 
the  amendment  of  defendant's  charter  in  1861,  (Sp.  Laws 
1861,  c,  1,  subc.  2,  §  3,  p.  160,)  which  in  terms  declares  an 
exemption  "  from  all  taxation  and  from  all  assessments," 
and  that  the  payment  of  per  centum  annually,  as  therein 
provided,  "  shall  be  and  is  in  full  of  all  taxation  and  assess- 
ments whatsoever,"  protects  the  company  against  any  assess- 
ments for  local  improvements,  such  as  is  sought  to  be  im- 
posed in  this  case.  There  is  no  force  m  the  suggestion  that 
the  Legislature  had  no  constitutional  power  to  enact  this 
amendment,  because  of  the  limitations  upon  the  taxing 
power  imposed  by  §§  1  and  3,  of  art.  9,  of  the  Constitution. 
The  line  of  railroad  in  question,  together  with  the  lands, 
property,  immum'ties,  and  franchises  pertaining  thereto, 
is  held  under  a  grant  made  prior  to  the  adoption  of  the  con- 
stitution, and  is  hence  unaffected  by  any  of  its  provisions 
relating  to  the  taxing  power,  and  the  mode  in  which  it  shall 
be  exercised.  This  was  fully  settled  by  this  Court  in  the 
analogous  case  of  First  Jbiv.  St,  Paul  db  Pacific      R.  Co, 
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V.  Parcher,  14  Minn.  297.  Upon  the  renewal  of  the  grant, 
in  1864,  to  tlie  present  company,  it  was  therefore  clearly 
competent  for  tlie  Legislature  to  change  and  modify  its 
terms  and  conditions,  so  as  to  require  the  annual  payment  of 
a  different  rate  per  cent,  of  the  gross  earnings  of  the  road, 
to  commence  upon  the  completion  of  thirty  instead  of  fifty 
miles  ;  and,  in  consideration  of  such  annual  payment,  to 
exempt  the  railroad  its  appurtenances,  and  other  property, 
from  all  taxation,  and  from  all  assessments,  both  general 
and  local.  This  modification  of  the  original  contract  was 
prohibited  by  no  provision  of  the  Constitution  ;  and  the 
enactment  of  March  4,  1864,  in  this  regard,  has  not  only 
been  uniformly  recognized  and  acted  upon  ever  since,  as 
valid,  by  both  the  executive  and  legislative  departments  of 
the  State  Government,  but,  by  an  express  constitutional 
amendment,  adopted  in  1871,  it  has  been  placed  beyond  the 
reach  of  any  amendment  or  repeal,  except  by  a  law  ratified 
by  a  vote  of  the  electors  of  the  State. 
Judgment  affirmed. 


OHAELES  A.  DeGEAFF  AND  WILLIAM  CEOOKS, 
SUEVIVING  PAETNEES  OF  THE  LATE  FIEM 
OF  DeGEAFF  &  Co.,  RespondenU,  vs.  THE  FIEST 
DIVISION  OF  THE  ST.  PAUL  &  PACIFIC  EAIL- 
EOAD  CO.,  Defendant,  AND  HOE  ACE  THOMP- 
SON, EDMUND  EICE,  Impleaded  with  JOHN  S. 
KENNEDY,  TEUSTEES  AND  GAENISHEES, 
Appellants. 

2  Northwestern  Reporter^  251. 

Supreme  Court  of  Miimesota,  ApriC  Term,  1878. 

A  party  who  obtains  possession  of  a  definite  sum  of  money  belonging  to 
another  which  he  has  no  right  in  justice  or  equity  to  retain  may  be 
garnished  as  his  debtor  for  such  sum  by  a  creditor  of  the  latter.  By 
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the  terms  of  each  of  three  mortgac^es  given  by  the  defendant  company 
'  upon  its  railroad  land  and  franchises,  the  tolls,  incomes,  rents,  issues 
and  profits,  were  included  as  apart  of  the  mortgaged  property.  It  was 
,  also  stipulated  in  each,  that  "all  the  current  net  earnings  and  moneys 
of  said  railroad  after  deducting  current  expenses  and  paying  interest 
on  certain  bonds  secured  by  prior  liens  should  be  appropriated  and 
used  from  time  to  time,  if  necessary,  in  the  payment  of  the  interest  on 
the  bonds  secured  by  such  mortgage,"  that  on  default  in  the  payment 
of  interest  for  the  period  of  six  months,  the  mortgagees  or  trustees 
might  "enter  into  possession  of  the  road  and  mortgaged  property,  and 
collect  and  receive  all  the  tolls,  profits,  moneys,  rents,  issues  and  pro- 
fits of  the  same,  and  operate  the  road  for  the  benefts  of  the  bondhold- 
ers;" but  it  was  also  provided  "that  until  default  in  the  payment  of 
the  principal  or  interest  of  the  bonds  thereby  secured,  the  mortgagor 
company  should  be  permitted  to  possess,  manage  and  operate  the  road, 
and  take  and  use  the  rents,  incomes,  profits,  tolls,  issues  thereof  in  the 
same  manner  and  with  the  same  effect  as  if  the  mortgage  deed  had 
never  been  made."  Held,  the  income  of  the  road  acquired  by  the  com- 
pany during  the  continuance  of  its  possession  and  operation  of  the 
same  belonged  to  the  company  as  its  property,  and  if  the  mortgagees 
took  possession  of  such  income  without  the  consent  of  the  company, 
the  same  could  be  reached  by  garnishee  process  in  favor  of  the  com- 
pany's creditors. 

Appeal  from  order  of  District  Court,  County  of  Ramsey/ 
ordering  judgment  against  garnishees. 
The  facts  are  fully  stated  in  the  opinion. 

Gilman,  Clottgh  &  Lane,  for  respondents. 
Geo.  L.  &,  C,  E,  Otis^  for  appllants. 

Cornell,  J. — Assuming  the  appellants  at  the  time  they 
took  possession  of  the  road  and  franchises  under  the  mort- 
gages, had  no  legal  right  as  mortgagees  to  take  and  appro- 
priate any  portion  of  the  previously  acquired  earnings  and 
income  of  the  road  then  on  hand  without  the  consent  or  au- 
thority of  the  company,  their  liability  as  garnishees  in  re- 
spect to  the  $4:2,618.04,  would  seem  to  follow  from  the  facts 
indisputably  evidenced  by  the  disclosures  ;  and  if  their  lia- 
,bility  exists  to  this  extent,  there  is  no  occasion  to  consider 
any  of  the  questions  raised  and  discussed  in  respect  to  the 
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$115,000  claim,  inasmuch  as  the  sum  thus  subjected  to  gar- 
^nishment  is  more  than  sufficient  to  satisfy  and  discharge  the 
judgment  of  plaintiff's.  Under  the  statute  the  right  of 
garnishment  is  given  to  a  contract  creditor  whenever  it  is 
properly  made  to  appear  that  the  garnishee  is  indebted  to 
the  debtor  of  the  former,  or  has  property,  money  or  effects 
in  his  hands,  or  under  his  control,  belonging  to  such  a  debt- 
or, exceeding  in  amounnt  and  value  the  sum  fixed  by  the 
statute.  (Gen.  Statutes,  ch.  66,  art.  10,  sec.  147.)  These 
appellants  were  debtors  of  the  defendant  company,  within 
the  meaning  of  this  statute,  in  respect  to  this  sum  of  $42,- 
618.04,  at  the  time  of  the  garnishment.  The  facts  estab- 
lished by  the  disclosure  beyond  any  reasonable  doubt,  are 
that  the  apellants  as  mortgage  trustees,  under  three  several 
mortgages,  and  solely  by  virtue  of  their  authority  thereun- 
der, first  took  possession  of  the  defendant  company's  rail- 
road property,  and  the  fanchises  therewith  connected,  on 
the  9th  day  of  October,  1876,  and  thereafter  operated  and 
used  the  same  as  such  trustees.  At  this  time  the  company 
was,  as  it  had  theretofore  been,  in  the  actual  possession  and 
enjoyment  of  its  said  railroad  and  property,  as  the  lawful 
owner,  with  J.  F.  Farley  as  its  general  manager,  and  J. 
Bottsford  as  its  treasurer  ;  and  there  then  remained  in  ac- 
count upon  the  books  of  the  company,  which  were  then  bal- 
anced, of  unexpended  income  and  earnings  theretofore  ac- 
quired, a  balance  of  $42,618.04,  which  then  belonged  to  the 
company  and  was  in  the  hands  of  its  said  treasurer.  When 
the  trustees  thus  took  possession,  the  said  Farley  thereupon 
became  and  thereafter  continued  to  be  the  general  manager 
of  the  trustees,  and  the  said  Bottsford,  also,  became  and  con- 
tinued their  treasurer,  and  all  their  subsequent  acts  in  ref- 
erence to  the  company's  funds  then  in  the  possession  of  its 
treasurer  and  in  respect  to  all  moneys  afterwards  earned  in 
operating  the  road,  were  done  solely  under  the  direction 
and  authority  of  said  trustees ;  and  as  their  officers,  acting 
solely  as  treasurer  for  said  trustees,  and  by  their  order  and 
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that  of  their  general  manager,  and  without  any  direction  or 
authority  whatever  from  the  company  or  any  of  its  officers, 
the  said  Bottsford,  immediately  upon  the  said  trustees  taking 
possession,  turned  over  to  tliem  said  moneys  so  in  his  hands 
belonging  to  the  company,  by  transferring  the  same  to  the 
new  account,  which,  he  as  their  treasurer,  then  opened  and 
N  afterwards  kept,  and  which  contained  full  entry  of  all  their 
receipts  and  disbursements  as  trustees  in  connection  with 
said  road.    The  only  ground  upon  which  the  trustees  made 
any  claim  to  the  transfer  of  this  money,  was  their  supposed 
legal  right  thereto  as  trustees,  under  the  stipulations  con- 
tained in  the  mortgages.    This  sum  so  transferred  to  the 
account  of  the  trustees,  together  with  the  subsequently  ac- 
quired earnings  of  the  road,  constituted  a  common  fund  from 
which  the  current  expenses  incurred  by  them  in  operating 
the  road  were  paid,  under  their  directions.    There  was  also 
paid  from  this  fund,  under  like  directions,  after  the  trustees 
so  took  possession  of  the  road,  and  before  the  garnishment 
in  question,  certain  debts  contracted  by  the  company  in  op- 
erating the  road  prior  to  October  9th,  1876,  in  the  aggre- 
gate equal  to,  if  not  exceeding,  the  said  sum  of  $42,618.04, 
but  these  debts  were  assumed  and  paid  voluntarily  by  the 
said  trustees,  and  their  treasurer,  without  any  authority  or 
direction  whatever  from  the  company,  or  any  of  its  officers. 
Of  this  general  fund,  there  was  in  the  hands  of  the  treas- 
urer of  the  trustees  a  balance  on  the  18th  day  of  November, 
1876,  of  $18,996.17,  and  on  the  22d  JSTovember,  1876,  of 
$30,242.01.    The  garnishee  summons  was  served  on  Rice 
and  Thompson,  November  20th,  1876,  at  which  time  it  does 
not  deiinitely  appear  what  balance  remained,  nor  is  it  at  all 
important,  in  the  view  of  the  case  taken  by  the  Court.  Up- 
on these  facts,  leaving  out  of  sight  for  the  present  the  volun- 
tary payments  of  the  debts  of  the  company  by  the  trustees, 
and  their  effect,  if  any,  upon  the  latters  liabihty,  it  is  clear, 
if  the  trustees  had  no  rightful  claim  upon  the  money  in 
question  under  the  mortgages,  that  they  had  no  legal  or 
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equitable  right  to  retain  or  use  it  for  any  purpose.  Having 
acquired  it  through  a  mistake  as  to  their  legal  rights,  and 
having  no  right  conscientiously  to  retain  it,  a  cause  of  action  at 
once  accrued  against  them  in  favor  of  the  corporation  defend- 
ant for  its  amount,  as  for  money  had  and  received.  Though 
there  was  no  privity  of  the  contract  between  them  found- 
ed upon  any  express  agreement,  there  was  a  definite  sum  of 
money  due  from  them  to  the  defendant,  ^^Ex  aequo  et  bono^'' 
from  which  the  law  implies  the  privity  and  promise  essen-  % 
tial  to  the  maintenance  of  the  action  whenever  one  receives 
money  which  is  the  property  of  anotlier,  and  which  he  is 
bound  in  natural  justice  and  equity  to  refund  to  the  right- 
ful owner,  an  indebtedness  arises  in  favor  of  the  latter 
against  the  wrongful  holder  upon  which  an  action  lies  to 
recover  the  amount.  Mason  v.  Waite^  17  Mass.,  5G3  /  Hall 
Y,  Marston,  17  Mass.,  579  ;  Eagle  Bank  v.  iSmith^  5  Conn.? 
71  ;  Bayne,  et  al.  v.  United  states,  3  Otto,  643 ;  United 
States  V.  /State  National  Bank  of  Boston^  and  Merchants 
Bank  v.  United  States,  5  Rep.  p.  198. 

Being  thus  indebted  to  the  defendant  in  respect  to  this 
money,  they  could  not  discharge  their  obligation  to  pay  it  by 
voluntarily  assuming  the  payment  of  debts  of  like  amount 
due  to  others  from  the  corporation  without  its  assent.  J^o 
debtor  can  thus  discharge  his  obligation  to  his  creditor. 

This  money  or  debt,  then,  was  the  subject  of  garnishment 
in  favor  of  the  plaintiff's  as  judgment  creditors  of  the  defend- 
ant company,  unless  the  trustees  had  the  legal  right  to  take 
and  hold  the  money  by  virtue  of  some  lien  tliereon  created  by 
the  mortgages.  These  mortgages  are  all  alike  in  their  pro- 
visions. Each  covers  the  road  and  franchises,  and  also  in 
terms  includes  "the  tolls,  incomes,  rents,  issues,  and  profits.*' 
as  pai't  of  the  mortgaged  property.  By  the  first  article  of 
each,  it  it  provided  that  until  default  in  the  payment  of  the 
principal  or  interest  of  the  bonds  secured  thereby,  the  com- 
pan}^  shall  be  suffered  and  permitted  "  to  possess,  nianage, 
and  operate  the  road,  and  to  take  and  use  the  rents,  incomes^ 
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profits,  tolls,  and  issues  thereof  in  the  same  manner,  and 
with  the  same  effect,  as  if  the  mortgage  deed  had  never  been 
made.*' 

By  the  ninth  article  it  is  provided  that  in  case  of  default 
in  the  payment  of  the  interest  for  the  period  of  six  months, 
"the  trustees  may  enter  into  the  possession  of  the  said  rail- 
road and  mortgaged  property,  and  collect  and  receive  all 
tolls,  freights,  incomes,  rents,  issues,  profits  of  the  same, 
and  operate  the  road  for  the  benefit  of  the  bondholders." 
By  article  second,  it  is  further  stipulated,  among  other  things, 
*'that  all  the  current  net  earnings  and  income  of  the  said 
railroads,  after  deducting  current  expenses,  and  after  pay- 
ing the  interest  on  the  bonds  secured  by  the  proper  liens 
above  mentioned,  shall  be  appropriated  and  used,  from  time 
to  time,  if  necessary,  in  the  payment  of  the  interest  on  the 
bonds  secured  b}^  this  instrument."  With  the  exception  of 
this  last  recited  stipulation,  it  is  conceded  that  the  mortgages 
in  question,  in  all  their  essential  provisions  and  conditions, 
are  substantially  like  those  passed  upon  by  the  Supreme  Court 
of  the  United  states  in  Galveston  12.  R.  Co..,  v.  Coiodrey^  11 
Wall.  459;  Gihnanet  al.  v.  Illinois  (& Mississippi  Telegraph 
Co.^  1  Otto,  603  ;  and  American  Bridge  Co.  v.  Heidelhach^ 
4  Otto,  798.  In  each  of  these  cases  it  was  held  that  the 
mortgage  did  not  attach  or  become  a  lien  upon  any  portion 
of  the  earnimrs  or  income  of  the  road  accruing  while  the 
mortgagor  continued  in  its  possession,  control,  and  manage- 
ment, and  that  the  mortgagee  acquired  no  lien  or  right  up- 
on any  portion  of  the  income  accruing  prior  to  the  time 
of  their  taking  posession  of  the  road,  either  personally  or 
through  the  intervention  of  the  Court  by  a  Receiver  in  the 
exercise  of  their  option  after  default.  The  principle  of 
these  decisions  is  this^  that  whenever,  by  the  terms  of  a 
mortgage  upon  this  kind  of  property,  either  expressly  or  by 
implication,  the  right  is  reserved  to  a  company  mortgagori 
who  is  the  general  owner,  to  retain  the  possession  and  use 
of  the  mortgaged  property,  by  operating  the  road,  receiving 
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the  earnings,  and  applying  them  in  its  discretion  towards  de- 
fraying the  operating  expenses,  such  mortgagor  must  be  re- 
garded as  the  owner  of  all  such  earnings  acquired  dunng 
the  continuance  of  its  possession,  and  as  invested  with  the  ab- 
solute right  of  disposal  as  fully  as  any  general  owner  of 
property  enjoys.  This  right  is  wholly  inconsistent  with  the 
existence  of  any  specific  lien  under  the  mortgage  in  favor 
of  the  mortgage  trustees. 

The  principle,  as  appUed  to  this  class  of  mortgages,  we 
deem  eminently  wise  and  beneficial,  and  the  case  now  be- 
fore us  falls  clearly  within  it. 

The  objection  made  by  appellant's  counsel  that  the  herein- 
before quoted  stipulation  from  the  second  article  of  the 
mortgages  now  under  consideration,  in  reference  to  the  ap- 
propriation and  use,  if  necessary,  of  the  net  earnings  to  tlie 
payment  of  the  interest  on  the  bonds,  so  far  distinguishes  the 
present  case  from  those  decided  by  the  Federal  Court,  as  to 
take  it  out  of  the  operation  of  the  principle  of  those  de- 
cisions, is  not  in  our  judgment  tenable.  His  claim  is  that  the 
net  earnings  therein  mentioned  refer  to  all  the  net  earnings 
of  the  road,  including  both  those  earned  prior  and  after  the 
trustees  took  possession,  and  that  the  effect  of  tliis  clause  was 
to  specifically  appropriate  them  in  advance,  to  the  purpose 
indicated.  It  seems  to  us  that  this  provision  differs  in  no 
essential  particular  from  that  considered  in  the  case  cited 
from  4  Otto,  supra.  There  the  mortgage,  in  terms,  included 
"  the  rents,  issues,  and  profits  of  said  bridge,  as  far  as  the 
same  were  not  required  to  pay  the  necessary  expenses  of 
kqeping  in  repair  and  operating  the  bridge,"  and  it  expressly 
declared  that  "said  rents,  issues  and  profits"  (that  is,  the  net 
profits),  were  thereby  pledged  to  the  payment  of  interest 
as  it  matured,  and  to  the  establishment  of  a  sinking  fund  for 
the  redemption  of  the  principal  of  said  bonds,"  &c.  Clearly, 
this  language  as  fully  and  specifically  pledges  and  appro- 
priates the  net  earnings  to  the  purpose  named  as  does  tliat 
used  in  the  instruments  now  under  consideration,. and  is 

i 
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equally  as  broad  in  its  application.  Besides,  conceding  the 
correctness  of  counsel's  proposition  in  respect  to  this  stipu- 
lation and  its  effect,  it  is  difficult  to  see  how  his  clients  can 
avail  themselves  of  its  benefits  upon  the  disclosure  made. 
It  is  not  claimed  that  the  provision  refers  to  anything  but  net 
profits.  The  disclosure  shows  that  the  unpaid  current  ex- 
penses incurred  by  the  company  in  operating  the  road,  prior 
to  the  time  the  trustees  took  possession,  exceeded  this 
balance  of  $42,618.04  of  income  which  then  remained  in  the 
company's  hands,  and  one  branch  of  the  appellant's  defense 
against  the  garnishment  herein  is  that  they  had  paid  such 
expenses,  so  necessarily  incurred,  to  an  amount  exceeding 
the  balance  of  income  received  by  them  from  the  company. 
In  view  of  these  facts,  it  is  apparent  there  was  no  net  income 
to  which  this  stipulation  could  apply.  The  order  for  judg- 
ment was  providently  granted,  and  must  be  affirmed. 

The  Chief  Justice  having  been  of  counsel,  did  not  sit  in 
this  case. 

See  Galena  and  Chicago  Union  R.  R.  v.  3fenzies.  26  111.,  121  ;  Pullan  v.  C. 
and  C.  Air  Line  R.  R.,  5  Biss.,  237  ;  Noyes  v.  Rich,  52  Me,,  115  ;  Miss- 
issippi Valley  &  W.  R.  R.  v.  U.  S.  Express  Co.,  81  111.,  534. 
The  same  qiiestions  presented  by  the  principal  case  were  before  Judge 
Miller  in  the  Circuit  Court  of  the  United  States  for  the  District  of  Min- 
nesota, at  the  June  Term,  1877;  in  the  suit  of  Walsh  vs.  the  same,  defend- 
ant garnishees.    The  findings  of  fact  and  conclusions  of  law  in  the  lat- 
ter case  are  set  out  in  the  brief  of  the  respondent's  counsel  in  the  princi- 
pal case.    As  regards  the  sum  of  $42,618.04,  the  facts  found  are  the  same 
in  both  cases.    The  conclusions  of  law  are  given  as  follows  : 

"  1.  The  mortgage  conferred  no  lien  in  favor  of  the  trustees  on  the 
money  in  the  hands  of  the  treasurer  of  the  company  on  the  day  they  took 
possession  of  the  other  property  of  the  company. 

"2.  The  act  of  the  treasurer  of  the  company  without  any  order  of  the 
executive  committee  or  any  other  authority  from  the  railroad^  company 
in  turning  the  money  in  his  hands  over  to  the  trustees  did  not  confer 
upon  them  the  legal  right  to  the  money  ;  and  as  they  had  assumed  to 
use  it,  and  did  use  it  by  their  officers,  the  general  manager  and  treas- 
urer, they  thereby  became  debtors  to  the  company  for  the  amount  so  re- 
moved and  placed  to  their  credit  by  the  treasurer. 

"  3.  That  to  that  amount  they  are  liable  to  the  garnishee  process  of  the 
plaintiff,  Walsh,  so  far  as  may  be  necessary  to  pay  his  judgment." 
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SAM'L  P.  TATE,  Bespondent,  vs.  M,  K.  &  T  EAIL- 
WAY COMPANY,  Appellant 

64  Missouri,  149. 

Supreme  Court  of  Ilissoun,  October  Term,  1876. 

In  cases  involving  the  value  of  property,  the  opinion  of  witnesses  famil- 
iar therewith  may  be  received. 

It  is  the  settled  law  of  this  State  that  a  municipal  corporation  is  not  liable 
for  damages  indirectly  resulting  to  the  proprietors  of  lots  within  the 
corporation,  from  the  grading  of  streets  or  from  changes  in  the  grade, 
authorized  by  the  municipality. 

Where  a  municipal  charter  so  allows,  a  railroad  may  be  constructed  on  a 
street  by  permission  of  the  municipal  authorities,  and  neither  the 
municipality  nor  the  railroad  company  will  be  responsible  for  the  in- 
convenience and  damage  resulting  from  such  construction.  But  this 
rule  applies  only  to  a  railroad  constructed  on  the  grade  of  the  street, 
where  the  only  obstruction  is  the  passage  of  the  trains:  and  not  where 
embankments  have  been  made  above  the  grade,  or  where  the  street  is 
used  for  side  tracks  or  other  structures  for  the  convenience  of  the  road. 

It  is  not  to  be  expected  that  instructions  in  a  nisi  prius  Court  will  not  be 
subject  to  criticism.  It  is  only  proper  for  a  revising  Court  to  see  that 
in  the  main  they  are  not  calculated  to  mislead. 

A  party  in  whose  possession  and  control  a  railroad  is  placed,  with  power 
to  continue  its  use,  is  equally  liable  with  the  original  owner  for  a  nui- 
sance arising  from  the  manner  of  its  construction. 

Appeal  from  Pandolpli  Circuit  Court. 

Plaintiff  sued  to  recover  damages  occasioned  his  lots, 
which  abut  on  Moulton  street,  in  Moberly,  by  reason  of  the 
building  and  construction  of  the  railroad  bed  and  track  on 
the  street  in  front  of  his  lots,  and  the  throwing  up  of  an 
embankment  in  front  thereof. 

The  plaintiff  introduced  evidence  tending  to  prove  his 
ownership  and  possession  of  the  lots,  their  location  and  sur- 
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roiiiidirig ;  that  Moulton  street  was  a  public  street  in  the 
town  of  Moberly,  ninety  feet  in  width,  and  extended  in 
front  of  his  lots ;  that  in  the  early  part  of  1873,  the  railroad 
and  road  bed,  cross-ties,  track,  etc.,  were  built  and  con- 
structed on  Moulton  street,  and  a  grade  and  embankment 
therefor,  from  two  to  six  feet  in  height,  thrown  up  in  front 
of  plaintiff's  lots  ;  that  since  the  construction  of  said  rail- 
road it  was  operated  by  appellant,  and  appellant  stood  cars 
thereon  for  loading  and  unloading. 

Plaintiff  also  introduced  in  evidence  a  resolution  of  the 
board  of  trustees  of  the  town  of  Moberly,  authorizing  the 
appellant  to  construct  the  railroad  over  and  upon  Moulton 
street. 

Defendant  then  introduced  evidence  tending  to  show 
that  the  Tebo  &  Keosho  Railroad  Company,  under  its  char- 
ter, was  located  and  established,  from  Boonville  by  way  of 
Fayette,  to  Moberly,  and  over  said  Moulton  street  in  front 
of  these  lots. 

For  other  facts  see  opinion  of  Court. 

John  Montgomery^  Jr.,  for  appellant. 
McCann  da  Rutherford,  for  respondent. 

Norton,  Judge,  delivered  the  opinion  of  the  Court, 
This  suit  was  instituted  to  recover  damages  for  injury  to 
four  lots  owned  by  plaintiff  abutting  on  Moulton  street,  in 
the  town  of  Moberly.  The  petition  alleges  that  defendant 
in  the  construction  of  its  road  on  said  street  erected  an  em- 
bankment from  three  to  seven  feet  high  in  front  of  said 
lots,  and  allowed  its  cars,  coaches  and  trains  to  stand  on  its 
track,  whereby  the  use  of  said  street  was  destroyed  and  in- 
gress and  egress  to  plaintiff's  lots  prevented.  The  allega- 
tions of  the  petition  are  denied  by  answer.  The  case  was 
submitted  to  a  jury  and  a  verdict  was  found  for  plaintiff 
upon  which  judgment  was  rendered  and  from  which  defend- 
ant appeals. 

It  is  urged  by  the  defendant  that  during  the  progress  of 
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the  trial  the  Court  admitted  improper  and  illegal  evidence 
against  hiS' objection,  and  also  that  the  Court  erred  in  giving 
the  instructions  asked  for  bj  the  plaintiff,  and  in  refusing 
six  instructions  which  were  asked  for  by  defendant.  These 
are  the  only  points  presented  in  the  record.  During  the 
trial  the  Court  allowed  witnesses,  after  a  proper  examination 
touching  their  knowledge  of  the  subjects,  to  testify  as  to 
the  market  value  of  the  lots,  both  before  and  after  the  ob- 
struction placed  in  the  street  in  front  of  them.  It  is  insist- 
ed that  this  evidence  should  not  have  been  admitted  be- 
cause it  was  the  mere  expression  of  an  opinion  of  the  wit- 
ness. 

The  general  doctrine  is  that  a  witness  should  not  be  al- 
lowed to  give  his  opinion,  but  should  be  confined  to  the 
statement  of  facts,  leaving  the  conclusion  to  be  arrived  at 
to  the  jury.  This  rule,  however,  is  not  of  universal  appli- 
cation. In  questions  involving  the  value  of  property  the 
opinion  of  w^itnesses  may  be  received,  and  in  such  cases 
there  is  an  exception  to  the  general  rule.  Witnesses  famil- 
iar with  the  value  of  property  are  permitted  to  state  their 
opinion  as  to  its  value.  (Sedg.  on  Dam.  752  ;  Thomas  vs. 
MalUnkrodt,  43  Mo.  58;  Lay  vs.  Hopkins,  5  Denio,  84; 
Robertson  vs.  Knap^,  35  JST.  Y.  91 ;  Clark  vs.  Baird^  5 
Seld.  183.) 

The  objection  of  the  defendant  to  the  evidence  admitted 
was  therefore  properly  overruled. 

The  following  instructions  were  given  for  plaintiff  : 
1.  If  defendant  constructed  its  railroad  on  the  street  in 
front  of  plaintiff's  lots,  by  making  an  embankment  or  grade 
along  the  line  of  the  street,  and  placed  thereon  cross-ties 
and  track  for  its  road,  and  uses  the  same  for  switch  or  side 
track  pur])Oses  by  standing  thereon  cars  or  trains  of  cars, 
and  tliereby  has  unreasonably  and  materially  obstructed  the 
use  of  said  street,  or  has  materially  obstructed  the  way  to 
and  from  said  lots  so  as  to  lessen  the  value  of  plain tifl''s  lots, 
the  jury  will  tind  for  plaintiff". 
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2.  If  the  defendant  located  and  constructed  its  railroad 
in  the  street  in  front  of  plaintiff's  lots  by  making  its  road- 
bed and  grade,  and  placing  thereon  cross-ties  and  track  for 
its  road,  above  the  grade  or  level  of  said  street,  or  uses  the 
same  for  switch  or  side  track  purposes,  by  standing  cars 
thereon  not  in  other  use,  and  has  thereby  unnecessai'il y  i:n- 
paired  the  usefulness  of  said  street,  or  has  failed  to  restore 
said  street  to  its  former  condition  of  usefulness,  so  that  the 
lots  of  plaintiff,  as  a  consequence,  are  injured  in  value,  the 
jury  will  find  for  plaintiff. 

3.  The  measure  of  damages  is  the  reduction  in  the  market 
value  of  said  lots  caused  by  such  use  and  location  of  de- 
fendant's railroad  in  said  street:  said  damages  not  to  exceed 
the  sum  sued  for  in  plaintiff's  petition. 

4.  Although  the  jury  may  believe  from  the  evidence  that 
the  Tebo  &  Neosho  Kailroad  Company  built  the  road  and 
embankment  in  Moulton  street,  opposite  the  plaintiff's  lots, 
if  they  further  believe  that  said  railroad  and  embankment 
were  so  built  as  to  obstruct  the  free  use  of  said  Moulton 
street,  and  thereby  did  damage  the  plaintiff's  lots,  and  that 
said  railroad  has  been  put  into  defendant's  possession  by  said 
Tebo  &  Neosho  Railroad  Company,  with  full  power  and 
authority  to  continue  said  obstruction  by  the  use  and  oper- 
ation of  said  railroad  in  said  street,  and  that  defendant  has 
since  continued  said  obstruction  by  the  use  and  operation 
of  said  railroad  in  said  street,  then  the  jury  are  instructed 
that  defendant  is  equally  liable  for  the  same. 

It  is  objected  that  there  was  no  evidence  on  which  to 
base  the  first  instruction.  This  objection  is  not  well  founded, 
because  the  evidence  showed  that  the  resolution  of  the 
board  of  trustees  conferred  upon  defendant  the  right  of 
way  and  privilege  to  build  and  operate  its  road  along  said 
street,  and  that  from  the  time  of  its  completion  it  was  in 
the  possession  of  defendant  and  has  ever  since  been  operated 
by  him. 

It  is  further  objected  that  the  word  "  value,"  as  used  in 
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the  first  and  second  instructions,  and  the  the  words  "  market 
value,"  as  used  in  the  third,  render  tliem  inconsistent. 
This  objection  is  frivolous.  The  words  "  market  value  "  in 
the  third  instruction  being  explanatory  of  the  word  "  value'' 
as  nsed  in  the  first  and  second. 

The  third  instruction  is  objected  to  because  it  is  contend- 
ed, that  under  it  the  jury  could  consider  damages  which 
might  have  resulted  from  the  ordinary  use  of  the  street  by 
defendant,  as  a  railway,  in  the  carrying  on  of  its  business. 
If  the  instructions  were  susceptible  of  this  interpretation  it 
should  not  have  been  given,  but  we  do  not  think  it  admits 
of  such  a  construction.  The  jury  are  told  in  it  that  the 
measure  of  damages  is  the  reduction  in  the  marktt  value  of 
the  lots  caused  by  "  such  use  and  location,"  which  words 
refer  to  the  use  and  location  described  in  the  two  preced- 
ing instructions.  If  this  were  not  clearly  so,  the  eighth  in- 
struction, given  for  defendant,  would  so  qualif^^  it  as  to  re 
lieve  the  second  instruction  from  the  objection  made  to 
it.  The  three  instructions  given  may  well  rest  on  the 
authority  of  Lackland  vs.  North  Mo.  R.  Co.,  31 
Mo.  180. 

The  evidence  in  the  case  tended  to  show  that  the  embank 
ment  in  Moulton  street  was  built  by  the  Tebo  &  Neosho 
road,  and  that  on  the  completion  of  the  road  it  was  put  in 
the  possession  and  under  the  control  of  defendant  and  has 
ever  since  been  operated  by  him. 

The  fourth  instruction  directs  the  jury  that  if  the  embank 
ment  was  built  by  the  Tebo  &  Neosho  road,  so  as  to  obstruct 
the  free  nse  of  the  street,  and  that  the  same  was  put  into 
defendant's  possession  with  power  and  authority  to  continue 
the  same,  the  defendant  was  equally  liable  with  the  Tebo  & 
Neosho  road. 

It  has  been  hold  that  when  one  person  erects  a  nuisance 
and  i)laces  it  in  the  possession  and  under  the  control  of 
another,  and  it  is  by  him  continued,  each  is  liable  to  answer 
in  damages  for  an  injury  resulting  therefrom.    (Staple  v. 


195        AMERICAN  RAILWAY  REPORTS. 


yarn 'I  P.  Tate,  Bespondent,  vs.  M.,  K.  &  T.  Railway  Co.,  Appellant. 

Spring,  10  Mass.  77 ;  Moon  v.  Dame  Brown,  3  Dyer,  320 ; 
Bonwell  v.  Prior,  2  Salk.  460—4. 

The  fourth  instruction  was  based  on  the  above  principle 
and  was  therefore  properly  given. 

The  first,  third,  fourth  and  fifth  instructions,  asked  for  bv 
defendant,  asserted  the  law  to  be  directly  opposite  to  the 
above  view,  and  were  therefore  properly  refused.  The 
second  and  sixth  instructions  for  defendant,  which  were  re- 
fused by  the  Court,  and  the  seventh,  eighth,  ninth,  tenth 
and  eleventh,  which  were  given,  are  as  follows: 

2.  la  ascertaining  the  damages  which  may  have  been 
done  plaintiff,  by  reason  of  defendant  permitting  cars, 
coaches,  or  engines  to  remain  standing  upon  the  track  built 
in  front  of  his  lots,  the  jury  will  take  into  consideration  the 
fact  that  the  defendant  has  and  had  a  right  to  use  said  track 
as  a  means  of  travel  and  transportation,  and  use  for  its  trains 
and  engines,  and  it  is  liable  to  damages  only  for  a  negligent 
or  improper  use  of  said  track  by  defendant;  and  the  dam- 
ages, if  any,  to  be  ascertained,  are  only  such  as  result  from 
an  improper  use  of  said  track  or  a  use  thereof  not  necessary 
to  the  proper  conduct  and  management  of  defendant's  busi- 
ness upon  said  track. 

6.  The  jury  are  instructed  that  the  Tebo  &  ]N"eosho  Rail- 
road Company  had  a  right,  under  their  charter,  to  build  and 
construct  a  railroad  over  and  upon  said  Moulton  street  and 
in  front  of  plaintiff 's  lots,  and  had  a  right  to  permit  the 
defendant  to  operate  the  same,  and  in  no  event  can  either  of 
said  railroad  companies  be  held  liable  for  any  damages 
occasioned  plaintiflf  by  the  construction  and  building  of  said 
railroad  over  said  street,  or  for  permitting  said  railroad  and 
embankments  or  obstructions  to  remain  thereon,  except  so 
far  as  the  obstructions  or  embankments  prevent  the  plaintiff 
from  using  said  street  on  wdiich  the  track  is  laid,  when  not 
in  the  actual  use  of  defendant;  and  the  jury  will  not  take 
into  consideration  any  damages  which  may  have  been  done 
the  plaintiff  by  reason  of  the  taking  and  using  of  said  street 
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for  the  purpose  of  a  railroad,  as  a  means  of  travel  and  trans- 
portation, and  the  running  or  standing  of  coaches,  cars  or 
engines,  thereon  by  defendant,  so  far  as  was  necessary  fur  the 
proper  conduct  of  its  business,  but  only  such  damages  as  may 
have  been  done  plaintiff  by  reason  of  said  track  being  ini- 
properl}''  built  or  constructed  and  used. 

7.  The  Court  instructs  the  jury  that  they  will  not  take 
into  consideration  any  damages  caused  after  the  filing  of  the 
petition  in  this  cause  by  reason  of  the  allegations  and  charges 
made  by  plaintiff. 

8.  The  damage  which  the  plaintiff  is  entitled  to  recover  in 
this  action,  on  account  of  the  standing  of  coaches,  cars  or 
engines  upon  the  track  in  front  of  said  lots,  must  be  confined 
to  such  damages  as  have  been  occasioned  him  by  the  negli- 
getice  or  improper  use  of  said  track  by  defendant,  and  not 
such  as  may  have  resulted  from  the  ordinary  use  thereof  by 
defendant  as  a  railway  in  the  necessary  carrying  on  of  its 
business  operations. 

9.  The  defendant  had  a  right  to  run  its  cars  and  engines 
over  said  road  in  front  of  plaintiff's  lots,  and  in  the  operation, 
of  its  business  upon  said  road  to  stand  cars  in  front  of  plain- 
tiff's lots,  provided  the  same  was  done  in  the  ordinary  and 
necessary  use  of  the  said  road  in  its  business  thereon,  and 
not  so  as  to  create  a  nuisance  in  front  of  said  lots. 

10.  In  determining  whether  other  causes  besides  the  stand- 
ing of  defendant's  cars  on  said  road  in  front  of  plaintiff's  lot 
helped  to  depreciate  the  same,  the  jury  will  take  into  con- 
sideration all  the  facts  given  in  evidence,  the  location  and 
character  of  the  ground,  its  nearness  to  the  St.  Louis,  Kan- 
sas City,  and  Northern  Railway,  the  means  of  approach  to 
the  same,  its  suitableness  tor  business  or  residence  purposes, 
as  well  as  its  relative  position  with  reference  to  the  business 
parts  of  the  town,  and  the  extension  of  said  business  parts  of 
town  from  said  lots,  and  all  the  surroundings  as  given  in 
evidence. 

11.  Although  the  jury  may  believe  from  the  evidence  that 
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plaintiff 's  lots  were  depreciated  in  value  before  the  2d  day 
of  August,  1873,  yet  if  the  jury  further  believe,  from  tlie 
evidence,  that  other  causes  beside  tlie  standing  of  defendant's 
cars  on  said  road  in  front  of  said  lots,  besides  the  construc- 
tion thereof,  helped  to  cause  said  depreciation,  then  defend- 
ant is  not  liable  for  the  depreciation  made  by  such  other 
causes,  but  only  for  such  damage  as  directly  results  by 
reason  of  the  acts  of  defendant. 

Tlie  giving  ot  the  7th,  8th,  9th,  10th  and  11th  instructions 
considered  in  connection  with  the  1st  and  3d,  w^iich  were 
given  for  plaintiff,  superseded  the  necessity  for  giving  the 
second  and  sixth.  They  submitted  the  identical  propositions 
to  tlie  jury  which  were  contained  in  the  instructions  which 
were  refused,  and  the  defendant  had  the  benefit  of  tliem. 
Multiplicity  of  instructions  upon  the  same  proposition  tends 
to  confuse  rather  than  enlighten. 

We  think  that  the  instruction  given  fairly  presented  the 
law  of  the  case,  and  perceiving  no  error  in  that  respect,  nor 
in  the  admission  of  evidence,  the  judgment  is  affirmed. 
Judges  Sherwood  and  Napton  concur ;  J udge  Hough  ex- 
pressing no  opinion. 

Per  Napton,  Judge,  concurring. 

It  may  be  considered  as  settled  in  this  State,  as  it  has  pre- 
viously been  in  nearly  all  the  other  States,  that  a  municipal 
corporation  is  not  liable  for  damages  indirectly  res.ulting  to 
proprietors  of  lots  within  the  municipality  by  grading  of  the 
street  or  changes  in  the  grade  authorized  by  the  municipal- 
ity. No  private  property  is  in  such  cases  taken  for  public 
use,  within  the  meaning  of  our  State  Constitution,  whose 
language  on  this  topic  is  mostly  copied  from  the  Magna 
Cliarta  of  England.  Nor  is  it  probable  that  any  injustice  is 
done,  since  proprietors  of  lots  have  an  eye,  in  their  pur- 
chases, to  this  liability  of  their  lots  being  thrown  below  or 
above  grade. 

It  is  further  determined,  that  where  the  charter  of  the 
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municipality  so  allows,  a  railroad  may  be  constructed  on  a 
street  by  permission  of  the  municipal  authorities,  and  neither 
the  municipal  corporation  nor  the  railroad  company  will  be 
responsible  for  the  inconvenience  and  damage  resulting  from 
such  construction.  (Porter  v.  N.  Mo.  P.  E.  Co.,  33  Mo.  128.) 
But  these  principles  apply  only  to  a  railroad  constructed  on 
the  grade  of  the  street,  where  the  only  obstruction  is  the 
passage  of  trains,  and  not  where  embankments  have  been 
made  above  the  grade,  or  where  the  street  is  used  for  side 
tracks  or  other  structures  for  the  convenience  of  the  road. 
For  those  purposes  the  railroad  company  must  procure  suf- 
ficient ground,  not  altogether  dedicated  to  uses  entirely  in- 
consistent witli  the  purposes  they  propose  to  apply  it.  {Lack- 
land -  N.^Mo.  R.  R.  Co,,  31  Mo.  180.) 

These  general  principles  seem  to  be  agreed  on.  The 
difficulty  in  this  case  is  in  reconciling  these  general  established 
principles  to  the  instructions  given.  It  is  not  to  be  expected 
that  instructions  given  in  the  hurry  of  2inisi  jprius  trial  will 
not  occasionally  be  subject  to  criticism.  It  is  only  proper  for 
a  revising  Court  to  see  that,  in  the  main  they  are  not  calcu- 
lated to  mislead. 

The  instructions  in  this  case  seem  designed  to  express  the 
principles  applicable  to  the  facts  proved  on  the  trial,  and 
although  they  seem  to  be  somewhat  ambiguous,  yet  the  ver- 
dict of  the  jury  indicates  that  they  were  not  mislead.  I 
therefore- concur  in  affirming  the  judgment. 

As  to  mode  of  proving  damages  sustained  by  proceedings  to  condemn 
lands,  see  .\nlwaukee  &  St.  raid  B.  B.  Co.  v.  Kdlogg,  infra  page  ;  and 
cases  cited  in  note  on  page 
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W.  B.  CRUTCHFIELD,  EESPONDEOT,  vs.  ST. 
LOUIS,  KANSAS  CITY  &  NORTHERN 
RAILWAY  CO.,  APELLANT. 

64  Missouri,  255. 

Supreme  Court  of  Missouri,  Octoher,  Term,  1876. 

Under  §  43  of  the  Railroad  act  (Wagn,  Stat.  310-11)  no  recovery  can  be 
had  for  injuries  resulting  from  the  negligent  management  of  the  loco- 
motive or  train.  For  that  purpose,  suit  must  be  brought  under  §  5  of 
the  damage  act. 

Where  plaintiff's  petition  in  suit  against  a  Railroad  Company  for  injuries 
to  stock,  alleges  the  duty  of  defendant  to  erect  and  maintain  fences, 
the  breach  of  that  duty  and  the  prayer  for  double  damages  ;  and  di- 
rect reference  is  made  in  the  body  of  the  petition  to  §  43  of  the  railroad 
law,  the  pleading  will  be  treated  as  brought  under  that  section,  although 
containing  the  further  averment  that  the  injury  was  negligently 
done. 

A  case  will  not  be  reversed  for  error  in  giving  an  instruction  for  respond- 
ent, where  the  same  declaration  of  law  is  given  at  the  request  of  ap- 
pellant. In  such  case  the  party  is  estopped  from  objecting,  and  is 
not  prejudiced  by  the  action  complained  of. 

Appeal  from  Randolph  County  Circuit  Court. 

W,  B.  Blodgett,  for  Apellant. 
T.  B,  Kimbrough,  for  Respondent. 
Hough,  Judge,  delivered  the  opinion  of  the  Court. 

This  was  an  action  brought  under  the  43d  section  of  the 
act  in  relation  to  Railroad  Companies,  to  recover  double 
^iamages  for  the  killing  and  crij)pling  by  defendant's  cars 
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of  certain  horses  and  mules  belonging  to  plaintiff,  at  a  point 
,on  defendant's  railroad  where  it  was  alleged  that  defendant 
had  failed  to  erect  and  maintain  good  and  substantial  fences, 
as  required  bj  the  provisions  of  said  section. 

The  petition  contained  an  allegation  that  the  killing  and 
crippling  were  negligently  done. 

The  answer  contained  a  specific  denial  of  each  allegation 
in  the  petition. 

The  testimony  tended  to  show  that  the  railroad  was,  at 
the  time  and  place  where  the  horses  and  mules  Avere  killed 
and  injured,  inclosed  by  a  good  and  substantial  fence,  as 
required  by  law  ;  and  that  the  animals  strayed  on  the  track 
through  an  open  gate  at  a  farm  crossing.  It  did  not  appear 
who  left  the  gate  open. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  has  appealed. 

]^ot withstanding  the  allegations  that  the  killing  was  neg- 
ligently done,  the  averments  as  to  the  duty  of  defendant  to 
erect  and  maintain  fences,  the  alleged  breach  of  that  duty, 
the  prayer  for  double  damages,  and  the  dii'ectreferc^icc  made 
in  the  body  of  the  petition  to  the  4:3d  section  of  the  rail- 
road law,  established  beyond  controversy,  or  cavil,  that  the 
petition  was  founded  on  that  section. 

The  appellant  has-  assigned  for  error  the  giving  by  the 
Court  of  the  following  instruction,  asked  by  the  plaintiff: 

''The  jury  are  instructed  that  although  they  may  believe 
that  defendant  had  erected  and  maintained  good  and  substan- 
tial fences  on  the  sides  of  its  road;  where  the  accident  occur- 
red, with  gates  and  other  cattle  guards  at  farm  crossings,  yet 
if  they  further  believe  that  the  killing  was  the  result  of  neg- 
ligence on  the  part  of  the  person  in  tsharge  of  the  engine 
and  cars,  they  must  find  for  plaintiff'." 

This  instruction  is  in  direct  conflict  with  the  decision  of 
this  Court  in  the  case  of  Vary  vs.  St.  Z.,  K.  C.  cl?  N.  Wy 
Co  .)  60  Mo.  209.  It  was  there  held  that  in  actions  under 
the  43d  section  of  the  railroad  law,  no  recovery  can  be  had 
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for  injuries  resulting  from  the  negligent  management  of  the 
train,  but  for  such  only  as  result  from  the  failure  of  the  rail- 
road company  to  erect  and  maintain  fences,  cattle  guards, 
etc.;  that  for  the  injuries  to  stock  resulting  from  negligence 
in  the  management  of  a  locomotive  or  train,  suit  must  be 
brought  under  the  5th  section  of  the  damage  act.  (See  also 
Wood  vs.        Co.,  58  Mo.  109.) 

But  notwithstanding  this  error  of  the  Court  the  judg- 
ment must  be  affirmed,  as  it  appears  from  the  record  that  in 
four  of  the  instructions  given  by  the  Court,  at  the  defend- 
ant's own  request,  the  same  rule  of  liability  is  substantially 
declared. 

We  cannot  relieve  a  party  from  errors  committed  by  him- 
self; and  he  is  estopped  from  objecting  to  an  instruction  given 
at  his  own  request.  {Chcomherlain  vs.  Smith,  1  Mo.  482.) 
When  error  has  been  committed  against  the  appellant,  to  au- 
tliorize  a  reversal  of  the  judgment  it  must  appear  that  such 
error  was  or  may  have  been  prejudicial  to  him.  If  the  in- 
struction complained  of  had  been  refused  by  the  Court,  the 
situation  of  the  defendant  would  not  have  been  improved. 
The  result  must  have  been  the  same.  The  same  declaration 
of  law  by  which  the  defendant  now  claims  to  have  been  in- 
jured, would  still  have  remained  to  direct  the  finding  of  the 
jury.  A  mistake  was  committed  at  the  trial  for  which  we 
can  afford  no  relief.    The  judgment  must  be  affirmed. 

All  the  other  judges  concur. 
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EOSS  vs,  TKOY  &  BOSTO^^  EAILEOAD  CO. 

49  Vermont  364. 
Jupreme  Court  of  Yermont^  January  Term^  1877. 

L  carrier  of  freight  is,  as  against  the  acts  of  the  shipper,  bound  to  the 
exercise  of  reasonable  care  and  diligence  only.  Thus,  where  plaintiff 
loaded  heavy  machinery  upon  a  platform  car,  and  blocked  its  wheels 
with  insufficient  blocking  insecurely  nailed,  by  reason  whereof  the 
machinery,  while  being  transported  by  defendant,  broke  from  its 
fastenings  without  fault  of  defendant  in  the  running  of  the  train  or  in 
maintenance  of  the  track,  and  was  injured,  it  was  held,  that  defendant 
was  not  liable  therefor,  although  its  yard-master  and  forwarder  of 
freight  cars  saw  the  fastenings  and  noticed  their  insufficiency  before 
the  injury  was  done. 

The  shipper  of  the  machinery,  who  lived  in  R.,  was  under  contract  to 
erect  a  building  for  the  consignees,  in  P.,  and  furnish  it  with 
machinery,  for  a  gross  sum,  the  consignees  paying  freight  on  the 
machinery.  Held,  that  the  shipper  might  maintain  an  action  against 
the  carrier  for  injuries  done  to  the  machinery  while  in  transit. 

Case  for  negligence  in  carrying  machinery,  whereby  it 
was  injured-  Plea,  the  general  issue,  and  trial  by  jury, 
September  Term,  1876,  Wheeler,  J.,  presiding. 

Plaintiff's  evidence  tended  to  show  that  his  workmen,  on 
May  18,  1874,  by  his  direction,  loaded  on  a  platform  car 
that  had  been  furnished  him  at  his  shop  in  Eutland  by  the 
Delaware  &  Hudson  Canal  Company,  certain  machinery, 
consisting  among  other  things,  of  a  piece  of  shafting  with 
a  fly-wheel  and  pully  at  one  end  and  a  crank  and  crank- 
wheel  at  the  other,  consigned  to  Strother  &  Sons  of  Phila- 
delphia, to  be  transported  by  said  company  to  Eagle  Bridge, 
and  thence  by  defendant  over  its  railroad  to  Tro}^,  whence 
it  was  to  go  by  water  to  Philadelphia,  where  plaintifl:  wa 
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to  take  it  and  set  it  up  for  tlie  consignees,  under  a  contract 
to  erect  for  tliern  a  building  and  furnisli  it  with  macliine- 
rj  for  $9,500,  the  consignees  paying  the  freight  on  the 
machinery ;  that  tlie  machinery  was  fastened  on  the  car  by 
blocks  made  of  slabs  fifteen  to  eighteen  inches  long,  split 
through  tlie  middle,  and  placed  as  blocking  under  the  Hy- 
wheel  and  crank- wheel,  tlie  thick  part  being  next  to  the 
wheels,  and  nailed  to  the  floor  of  the  car  with  twenty-penny 
nails,  and  was  apparently  sufficiently  fastened ;  that  after  it 
was  so  loaded  and  fastened,  plaintiff's  superintendent  was 
called  and  examined  it,  and  pronounced  the  fastenings  snffi- 
cient ;  that  it  was  the  custom  of  plaintiff  to  have  his  work- 
men load  the  machine rj^  that  he  manufactured  and  sent  to 
liis  customers,  and  fasten  it  in  such  manner  as  they  deemed 
sufficient,  and  for  the  railroad  company  to  do  nothing  about 
loading  it  or  fastening  it  before  it  was  started  ;  that  ths  car 
on  which  the  machinery  was  loaded  was  taken  by  the  canal 
company  to  Eagle  Bridge,  and  there  received  by  defendant, 
whose  road  was  then  in  operation  ;  that  within  a  few  days 
thereafter,  the  machinery  was  returned  from  Troy  by  de- 
fendant, with  the  pulley  and  crank  and  crank-wheel  broken 
and  the  shaft  bent;  and  that  the  injury  happened  while  the 
machinery  was  in  the  possession  of  the  defendant. 

The  defendant's  testimony  tended  to  prove  that  the  car 
on  which  the  machinery  was  loaded,  was  duly  received  by 
defendant  and  taken  to  Troy ;  that  after  its  arrival,  it  was 
put  into  a  train,  and  tlie  train  carefully  backed  down  towards 
the  docks  at  a  rate  of  sj)eed  not  exceeding  three  miles  an 
hour;  that  while  the  train  was  rounding  a  curve,  the  outer 
wheels  of  the  car  on  which  the  machinery  was,  rose  and 
tipped  so  that  the  fastenings  under  the  lower  side  of  the 
fly-wheel  gave  way,  and  the  shaft  and  wheels  rolled  over 
and  against  the  abutment  of  a  bridge  on  the  lower  side  of 
the  car,  and  finally  fell  to  the  ground  and  were  thereby  in- 
jured ;  that  the  engineer  and  fireman  were  looking  at  tlie 
■wheel  as  it  began  to  roll ;  that  the  engineer  instantly  re- 
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versed  the  engine,  and  the  fireman  applied  tlie  brakes,  stop- 
ping the  train  within  the  length  of  a  car,  and  as  soon  as 
possible ;  that  the  track  was  well  constructed  and  in  good 
condition,  and  that  the  accident  happened  without  any  fault 
on  the  part  of  defendant,  its  agents  or  servants,  in  running 
the  train. 

Defendant's  evidence  further  tended  to  show,  that  upon 
examination  had  immediately  after  the  train  was  stopped, 
it  appeared  that  the  blocking  on  the  lower  side  of  the  fly- 
wheel was  turned  around,  and  held  to  the  car  by  one  nail  near 
one  end  ;  that  two  nails  at  the  other  end  were  broken  off, 
while  nearer  the  middle  there  were  four  or  Ave  driven 
through  the  block,  but  not  into  the  floor  of  the  car,  they 
having  turned  and  clinched  in  the  bottom  of  the  block. 

Defendant's  evidence  further  tended  to  show  that  the  in- 
jury happened  wholly  from  tlie  unskilful  manner  in  which 
the  nails  were  driven  into  the  block  under  the  west  and 
lower  side  of  the  fly-wheel. 

Among  other  witnesses  who  testifled  as  to  the  cause  of 
the  accident,  was  Philip  H.  Hicks,  defendant's  yard-master 
at  Troy,  part  of  whose  business  it  was  to  receive  and  for- 
ward freight  cars,  and  to  see  that  they  were  in  good  con- 
dition and  properly  loaded,  and  who,  on  cross-examination, 
testifled  that  he  noticed  after  the  car  came  into  the  yard  at 
Troy,  that  the  blocking  of  the  machinery  was  shaky ;  that 
it  was  not  very  securely  blocked  for  such  big  machinery, 
the  wheels  being  so  high  and  so  slight  blocking  under  them, 
that  he  wondered  it  had  come  so  far  in  that  condition,  and 
spoke  to  their  men  about  it,  and  that  he  should  not  have 
sent  it  along  if  he  had  used  his  better  judgment ;  but  that 
the  blocking  under  the  large  wheel  that  finally  gave  way 
and  caused  tlie  injury,  was  in  its  place,  and  did  not  appear 
to  have  been  stirred  at  all,  and  that  the  only  defect  in  it 
was,  that  it  was  insnfficient  in  the  first  place.  And  one 
Patrick  Carey,  testified  that  he  was  the  conductor  of  the 
train  in  which  the  car  was  when  the  machinery  fell  off ; 
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that  the  car  came  into  the  yard  at  Troy  about  six  o'clock 
one  evening,  and  left  at  nine  or  ten  o'clock  in  the  morning,  a 
day  or  two  after;  that  he  saw  it  with  the  machinery  on  it 
after  it  came  in  and  noticed  how  it  was  loaded  ;  that  the 
large  wheel  was  blocked  on  both  sides,  but  not  endwise; 
that  he  did  not  notice  anything  wrong  about  it,  but  thought 
that  the  car  was  all  right,  and  also  the  fastenings. 

Defendant  also  introduced  testimony  tending  to  show 
that  plaintiff  testified  on  a  former  trial  that  he  considered 
that  the  property  in  the  machinery  passed  to  the  consignees 
when  it  was  placed  on  the  car.  Defendant  also  claimed 
that  the  jury  should  find  from  the  evidence  that  the  injury 
to  the  machinery  was  caused  by  the  unskilful  and  insuffi- 
cient manner  in  which  the  block  was  nailed  and  fastened  by 
plaintiff^  and  that  as  the  insufficiency  in  the  fastenings  of 
the  block  was  not  visible,  defendant  could  have  had  no 
knowledge  of  it;  and  that  as  the  injury  happened  without  any 
fault  or  carelessness  on  the  part  of  defendant  or  its  servants, 
defendant  was  entitled  to  a  verdict;  that  plaintiff,  having 
taken  upon  himself  the  responsibility  to  load  tlie  machinery, 
and  to  fasten  the  same,  and  having  delivered  it  to  the  rail- 
road company  so  loaded  and  fastened,  and  apparently  secure 
and  in  good  condition,  the  jury  might  find  an  iniplied  con- 
tract that  defendant  should  not  be  held  liable  for  any  injury 
resulting  from  any  defects  in  the  loading  and  fastening  of 
the  machinery,  and  that  as  the  machinery  was  consigned  to 
Strotber  &  Sons,  and  they  paid  the  freight  on  it,  there  was 
a  delivery  of  it  to  them  at  Rutland,  and  that  therefore 
plaintiff  could  not  maintain  the  suit. 

The  Court  held  that  the  claims  of  the  defendant  were  not 
all  warranted  by  the  evidence  ;  that  as  the  defendant's  yard- 
master  at  Troy,  and  the  conductor  of  the  train  carrying  the 
machinery,  observed  the  machinery  and  its  condition  before 
it  was  sent  along  to  be  delivered  to  the  next  carrier,  it  was 
the  duty  of  them,  or  some  other  of  the  agents  or  servants  of 
the  defendant,  if  anything  was  necessary  to  be  done  to  make 
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the  machinery  secure  for  transportation  to  the  next  carrier, 
to  do  it;  and  that  as  nothing  was  done,  and  the  machinery 
was  injured  while  being  transported  by  defendant,  defend- 
ant was  liable,  if  the  machinery  was  the  property  of  the 
plaintiff;  and  charged  the  jury  that  if  by  the  understanding 
between  plaintiff  and  Strotlier  &  Sons,  the  property  was  to 
become  theirs  when  delivered  on  the  cars,  they  should  re- 
turn a  verdict  for  defendant ;  but  if  it  remained  the  proper- 
ty of  plaintiff,  to  return  a  verdict  for  him ;  to  which  defend- 
-ant  excepted. 

Gardner  <&  Ilarman  {C.  N,  Davenport  with  them),  for 
defendant. 

A.  A.  Nicholson  {J.  C.  Baker  with  him),  for  plaintiff. 

The  opinion  of  the  Court  was  delivered  by 

Barrett,  J.  The  County  Court  seems  to  have  regarded 
the  facts  stated  by  Hicks  on  cross-examination,  as  decisive- 
ly fixing  liability  on  the  defendant  for  the  injury  to  the 
property.  That  Hicks  saw  the  articles  as  they  had  been 
fixed  and  fastened  by  the  plaintiff,  and  thouglit  the  fasten- 
ings inadequate,  seems  to  have  been  regarded  as  the  vital 
fact  working  that  result.  The  fastening,  whose  insufficiency 
caused  the  injury,  had  not  been  changed  in  any  respect 
when  Hicks  saw  it,  nor  when  the  accident  happened.  Had 
that  fastening  been  sufficient,  the  accident  would  not  have 
happened.  Is  the  defendant  chargeable  with  the  conse- 
quences of  that  insufficiency  %  We  think  not,  in  the  sense 
in  which  the  County  Court  seems  to  have  regarded  it.  The 
undertaking  and  duty  of  the  defendant  was,  to  transport 
and  deliver  safely  against  all  contingencies  except  the  act  of 
God,  public  enemies,  and  acts  of  the  parties  shipping  the 
property.  It  was  the  insurer  against  everything  but  those. 
But  as  against  them,  it  was  bound  only  to  the  exercise  of 
reasonable  care  and  diligence. 

In  this  case,  it  undertook  to  transport  the  articles  safely, 
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in  tlie  condition  in  which  tlie  plaintiff  had  packed  tliem,  in- 
gTiring  against  everything  but  tliat  condition  and  its  conse- 
quences, and  bound  to  use  reasonable  care  and  diligence 
against  injury  resulting  from  that  condition.    The  car  was 
procured  by  the  plaintiff  of  another  railroad  company,  it  was 
taken  and  loaded  by  the  plaintiff  in  his  own  way,  and  as 
loaded,  came  to  defendant  from  another  road,  and  was  taken 
by  the  defendant  in  the  line  of  transportation  to  Troy,  in  the 
condition  in  which  the  plaintiff  had  loaded  and  prepared  it 
for  transportation.  The  plaintiff'  did  not  ask  nor  expect  any- 
thing more  to  be  done  by  the  railroads  in  that  respect.  It 
stands  for  consideration  the  same  as  if  the  plaintiff  had  put 
the  articles  into  boxes,  and  had  loaded  them  in  his  own  way. 
He  would  have  the  risk  of  the  sufficiency  of  the  packing.  If 
damage  should  occur  by  reason  of  insufficiency  in  that  pack- 
ing,  the  carrier  would  not  be  liable  for  it.  If  on  the  journey 
the  boxes  should  get  broken  and  the  packing  loosened  and 
insecure,  it  would  become  the  duty  of  the  carrier  to  exercise 
reasonable  and  proper  care  to  secure  the  articles  against  in- 
jury on  that  account.    But  supposing  the  boxes  to  have  re- 
mained whole,  and  it  should  not  appear  that  the  contents 
had  got  loose,  it  would  be  difficult  to  assign  a  reason  w^hy 
the  carrier  should  be  chargeable  for  injury  resulting  solely 
from  their  having  got  loose,  or  from  the  boxes  not  proving 
strono;  enous-li  to  hold  them. 

In  the  case  before  lis  the  testimony  is  that  the  blocking 
under  the  large  wheel  that  finally  gave  way  and  caused  the 
injury,  was  in  its  place,  and  did  not  appear  to  have  been 
started  or  stirred  at  all,  and  the  only  defect  in  it  was,  that  it 
was  insufficient  in  the  first  place. 

It  seems  incongruous  for  the  plaintiff  to  claim  that  the 
defendant  should  overjudge  him  in  a  matter  in  which  he 
assumed  to  judge  and  to  do  all  that  he  required  or  supposed 
necessary  to  be  done  in  the  premises,  and  that  the  defend, 
ant  should  be  responsible  for  the  inadequacy  of  what  the 
plaintiff  adjudged  and  did.    If  things  continued  to  be  just 
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as  the  plaintiff  had  fixed  them,  and  nothing  occirred  in  the 
transportation,  against  which  the  defendant  was  bound  to 
exercise  precautions  beyond  what  the  plaintiff  liad  done, 
there  would  seem  to  be  no  ground  for  holding  the  defend- 
ant liable  for  the  plaintiff's  shortcoming. 

We  think  the  cause  should  have  been  submitted  to  the 
jury  upon  views  conformable  to  what  is  above  expressed, 
for  them  to  find  from  the  evidence  whether  the  injury  was 
caused  by  the  failure  of  the  defendant  to  exercise  reason- 
able and  proper  care  in  respect  to  the  fastenings  and  the 
transportation  of  the  articles  in  question. 

The  other  question,  viz.,  as  to  the  right  of  the  plaintiff  to 
bring  this  suit,  we  think,  upon  the  evidence,  is  with  the 
plaintiff. 

Judgment  reversed,  and  cause  remanded. 


JOHN  W.  EVANS,  RESPONDENT,  vs.  THE  MIS- 
SOURI, IOWA  AND  NEBRASKA  RAIL- 
WAY CO.,  APPELLANT. 

64  Missouri,  453. 

Supreme  Court  of  Missouri,  April  Term,  1877. 

The  charter  of  the  Mo.,  Iowa  &  Nebr.  R.  R.  (Sess.  Acts  1851,  §§  7,  9,  10, 
483  ;  Sess.  Acts  1857,  §  10,)  provided  that  on  tender  or  deposit  of  the 
amount  found  by  the  Commissioners  due  the  land-owner  on  condem- 
nation of  his  land  for  railroad  purposes,  the  company  might  go  on  and 
complete  the  road.    A  lund  owner  having  excepted  to  the  report  of  the 
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Commissioners,  under  such  proceeding,  it  was  held  that  he  having  ex- 
hausted his  statutory  remedies,  his  failure  to  ask  for  an  injunction  or 
the  appointment  of  a  receiver  or  other  equitable  intervention,  while  the 
road  was  being  constructed  over  his  land,  was  not  tantamount  to  an  ac- 
quiescence in  its  construction,  but  that  after  its  construction,  the  road 
being  insolvent,  he  was  entitled,  on  proj^er  steps  taken,  to  payment  of 
the  amount  awarded,  or  in  default  thereof  to  an  order  restraining  the 
company  from  operating  its  road  over  his  property. 

Appeal  from  Schuyler  County  Circuit  Court. 

B.  Hughes  <&  A.  J.  Baker.,  for  appellant. 
Highee,  McGoldrick      Cay  wood,  for  respondent. 

Sherwood,  C.  J.,  delivered  the  opinion  of  the  Court. 

On  the  hearing  of  this  cause,  the  Court  below  made  an 
order  whereby  it  was  adjudged  and  decreed  that  defendant 
pay  to  plaintilf,  on  or  before  the  11th  day  of  January,  1875, 
the  amount  of  damages  adjudged  to  him  at  the  April  Term, 
1873.  on  account  of  certain  condemnation  proceedings,  in- 
stituted by  defendant,  for  a  right  of  way  over  plaintiff's 
land.  And  it  was  also  adjudged  that  defendant  pay  interest 
on  the  sum  thus  assessed,  together  with  costs,  as  well  of  that 
proceeding  as  of  the  present ;  and  that  in  the  event  that  such 
payment  was  not  made  at  the  time  designated,  that  a  writ 
of  injunction  issue  restraining  defendant  from  operating  its 
road  and  train  of  cars  thereon,  over  plaintiff 's  premises, 
until  such  sum  be  paid,  etc.,  etc. 

This  action  of  the  lower  Court  has  caused  this  appeal  by 
defendant.  It  is  assumed  by  counsel  that  plaintiff  must  be 
presumed  to  have  waived  or  postponed  his  right  to  insist 
upon  immediate  payment  for  his  land.  On  what  a  slender 
foundation  this  assumption  rests  will  be  readily  seen  by 
reference  to  the  defendant's  charter  and  the  agreed  facts  of 
this  case. 

That  charter  (Acts  1857,  §  10,  and  Acts  1851,  483,  §§  7, 
9,  10,)  gave  full  power  to  survey,  mark,  locate  and  con- 
struct a  railroad,"  and  "  provides,  in  order  that  the  progress 
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of  the  work  may  not  be  impeded,  that  after  said  viewers 
liave  filed  their  report  and  plat  in  the  office  as  aforesaid,  the 
company,  after  having  made  a  tender  of  the  amount  of  dam- 
ages to  the  person  or  persons,  or  made  a  deposit  of  the  same 
with  the  clerk  of  the  County  Court  in  which  the  case  may  be 
pending,  shall  be  authorized  to  proceed  in  the  construction 
of  the  work  as  fully  as  though  no  disagreement  had  arisen." 

The  parties  failing  to  agree,  Commissioners  were,  in  July, 
1872,  at  the  instance  of  the  defendant,  appointed,  wlio 
assessed  the  plaintiff's  damages  at  $1.00,  which  sum,  defend- 
ant, having  already  located  its  road,  deposited  with  the 
clerk,  and  proceeded  to  construct  its  road.  The  plaintiff 
liled  exceptions  to  the  report  of  the  viewers,  and  at  the 
January  Term,  1873,  the  Court  set  aside  the  report  and  ap- 
pointed other  commissioners,  who,  at  the  April  term,  1873, 
assessed  plaintiff's  damages  at  $18,  and  their  report  was 
coniirmed  and  judgment  rendered  accordingly.  Meanwhile, 
however,  the  defendant's  road  had  been  completed  and  in 
operation  twenty  miles  west  from  plaintiff's  land,  prior  to 
the  setting  aside  of  the  report  of  the  first  commissioners ;  and 
the  defendant's  insolvency  is  admitted,  an  execution  having 
been  issued  and  returned  mdla  bona.  It  is  manifest  that 
there  was  no  acquiescence  by  the  plaintiff'  in  the  condem- 
nation proceedings,  unless  that  can  be  thus  termed,  which 
consists  only  in  active  resista^ice.  What  more  than  he  has 
done  could  be  required  at  his  hands?  For  it  seems  he  could 
not  have  enjoined  the  company  from  entering  on  his  land 
for  the  purpose  of  doing  that  which  the  law  gave  express 
authority,  viz. :  marking,  surveying  and  locating  its  road. 
And  the  same  remarks  are  equally  applicable  to  the  subse- 
quent proceedings  to  condemn  the  right  of  way  and  the  con- 
struction of  the  road.  And  this  because  the  company  was 
only  exercising  its  statutory  powers:  powers  explicitly 
granted,  as  the  act  in  terms  shows,  in  order  to  prevent  the 
w^ork  from  being  impeded.  (1  Eedf.  on  Ely.,  §  97,  371  ; 
Walt/ier  v.  War?ier,  25  Mo.  277.)    And  even  if  it  were 
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doubtful  as  to  whether  equity  would  interpose  by  injunc- 
tion, notwithstanding  the  grant  to  tlie  company  of  legislative 
autliority,  still  this  doubt  should  certainly  not  work  the 
plaintiff  an  injury,  nor  should  laches  or  acquiescence  be  im- 
puted to  him  because  he  did  not  in  addition  to,  and  in  con- 
junction with,  his  statutory  methods  of  resistance,  appeal 
also  to  chancery  for  aid,  when  it  was  at  least  doubtful* 
whether  any  assistance  from  that  quarter  could,  under  tiie 
circumstances,  be  secured.    It  will  not  be  directly  claimed, 
though  this  is  frequently  done  in  an  indirect  and  round- 
about manner,  that  the  rules  of  either  law  or  native  justice 
should  change  because  a  corporation  happens  to  be  plaintiff 
or  defendant.    If,  in  the  present  instance,  the  plaintiff  had, 
of  his  own  head,  sold  the  strip  of  ground  in  controversy  to 
2iT\  individual  defendant,  no  one  would  doubt  that  unless 
waived  by  some  affirmative  or  unambiguous  act,  the  vendor's 
lien,  still  existing  in  all  its  original  preference  and  priority, 
would  be  capable  of  enforcement,  notwithstanding  the  in- 
solvency of  the  purchaser.    Would  not  this  doctrine,  a  for. 
tiori,  ^^Pplj  where  the  property  is  seized  in  invitum — seized 
by  a  corporation  in  derogation  of  common  law  and  common 
right?    If  the  vendor's  lien  has  its  origin  in  the  idea  that  it 
would  be  unconscionable  to  allow  the  vendee  to  retain  pro- 
perty voluntarily  sold  to  him,  and  not  pay  its  price — would 
not  such  retention  be  equally  against  good  conscience,  where 
the  sale  is  compulsory^  and  the  property  transferred  by  mere 
operation  of  law  ?    It  would  seem  clear,  beyond  question, 
that  the  usual  equity  of  a  vendor  in  this  regard  would  be  so 
greatly  strengthened  by  that  imperious  constitutional  man- 
date, which  prohibits  property  from  being  taken  without 
just  compensation,  as  to  require,  if  anything,  more  cogent 
evidences  of  waiver  than  under  ordinary  circumstances;  for 
eureiy  a  constitutional  right  should  not  be  lightly  inferred 
away,  nor  should  Courts  be  ingenious  in  drawing  remote  and 
strained  inferences  in  support  of  an  assumed  waiver,  wliei'e 
a  corporation  is  to  be  benefited  thereby ;  inferenees  which 
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they  would  speedily  scout,  were  natural  persons,  under 
similar  circumstances,  invoking  remedial  justice. 

If  the  law  favors  uniformity,  if,  indeed,  it  is  no  respecter 
of  persons,  there  can  be  difference  in  point  of  abstract  prin- 
ciple, nor  yet  in  its  application,  whether  applied  to  the  ad- 
justment of  rights  between  a  natural  person  and  a  corpor- 
ration,  or  where  a  like  adjustment  is  sought  between  indi- 
viduals alone.  Tliese  remarks  are  induced  by  the  position 
of  defendant's  counsel,  before  referred  to,  and  by  the 
authorities  cited  in  support  of  that  position. 

In  tlie  case  of  Provolt  vs.  67.,  R.  I.  dh  P.  E.  E.  Co.,  (57 
Mo.  256),  a  case  which  goes  far  beyond  any  other  to  be 
found  in  the  books,  it  was  held  that  ejectment  could  not  be 
maintained  against  a  railroad  company,  altliougli  failing  to 
pay  the  owner  for  his  land,  and  this  upon  the  ground  of  his 
having  waived  his  right  to  insist  on  immediate  payment. 
But  though  the  remedy  by  ejectment  was  denied,  because 
of  the  supposed  waiver,  it  was  still  held  that  the  plaintiff 
was  entitled  to  equitable  relief,  ex.  gr.  by  having  a  receiver 
for  the  road  appointed.  That  case  is  claimed  as  the  counter- 
part of  this,  and  so  it  would  seem  to  be,  and  it  is  insisted 
that  a  waiver  which  should  preclude  a  recovery  in  eject- 
ment, should  likewise  preclude  an  injunction.  And  there 
would  appear  to  be  no  little  force  in  the  observation,  because 
either  method  of  redress,  if  enforced,  would  effectually  in- 
terfere with  the  interests  of  the ][>u})lic^''  by  preventing  the 
operation  of  the  road,  which  appears  to  be  regarded  by 
defendant's  counsel  as  a  very  strong  point. 

In  Walker  vs.  C.  E.  L  —  P.  E.  E.  Co.,  (same  volume), 
it  was  held  that  mere  silence  and  inaction  fortlie  time  being: 
on  the  part  of  the  land  owner,  while  a  railroad  was  being 
built  over  his  property,  would  not  be  construed  into  acqui- 
escence nor  estop  him  from  his  action  of  ejectment.  And  in 
Walther  v.  Warner,  (25  Mo.  277,)  cited  with  approval  in  the 
Provolt  case,  it  is  said  in  conclusion,  that  "  all  the  cases  in  all 
the  books  seem  to  assume  that  an  individual  cannot  be  ah- 
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solutely  deprived  of  his  property  without  the  actual pajyment 
of  the  assessed  price,  even  tliough  a  proper  provision  is  made 
in  the  act  authorizing  the  taking  of  it ;  and  perhaps  it  would 
be  better  to  hold  that  even  in  cases  where  proper  provision 
is  made  for  the  payment  of  tlie  price,  so  that  the  property 
is  allowed  to  pass,  it  passes  subject  to  the  condition  tliat  the 
price  is  subsequently  paid,  so  that  if  for  any  cause  it  be  not 
paid,  the  party  may  repossess  himself  of  it  on  account  of  the 
condition  broken." 

It  is  altogether  unnecessary  to  say  whether  the  facts  in 
the  Provolt  case  were  of  a  character  to  establish  the  infer- 
ence of  a  waiver.  It  is  sufficient  to  observe  that,  applying 
the  rule  before  announced,  the  same  rule  which  should 
govern  between  ordinary  vendor  and  vendee,  we  have  after 
careful  consideration  of  the  facts  before  us,  been  unable  to  dis- 
cover anything  on  the  part  of  plaintiff,  even  remotely  indica- 
tive of  an  intention  to  surrender,  or  so  much  as  postpone  the 
right  which  the  constitution  so  sedulously  protects.  For  he 
met  the  railroad  company  at  the  very  threshold  of  contro- 
versy, exhausted  every  means  of  statutory  resistance  ;  and  I, 
for  one,  will  never  say  that  this  amounts  to  either  laches  or 
acquiescence,  or  that  his  appeal  to  a  court  of  equity  for  the 
enforcement  of  a  plain,  constitutional  right  shall  be  in  vain. 

The  case  of  McAuley  v.  Western  Vt.  R.  R.  Co.,  (33  Yt.  311; 
an  action  of  ejectment  cited  in  the  Provolt  case  as  strikingly 
inpoint,-^  or'igmsited  in  b.  written  contract  between  McAuley 
and  the  railroad  company,  to  take  stock  at  its  par  value  for 
his  damages.  And  the  company  entered  with  the  consent 
of  the  owner,  and  completed  its  road  in  1851.  During  the 
progress  of  the  work,  and  when  near  completion,  the  parties 
disagreeing  merely  as  to  the  quantum  of  damages,  proceed- 
ings were  instituted  by  the  company,  damages  assessed,  and 
their  amount  in  stock  deposited  with  the  clerk,  McAuley 
having  repeatedly  refused  to  receive  it,  and  there  it  remained 
at  the  commencement  of  the  action  of  ejectment,  six  years 
thereafter.    But  there  was  no  attempt  on  his  part;  to  revoke 
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the  license,  granted  the  company  to  enter  on  his  land,  al- 
though he  discovered  the  alleged  fraud  (which  consisted  in  the 
particular  line  of  location  of  the  road  through  his  land)  before 
the  damages  were  assessed.  Meanwhile,  however,  the  decree 
of  foreclosure  obtained  upon  the  first  mortgage  became 
absolute,  and  the  title  to  the  road  and  franchise  passed  to 
the  trustees  under  the  mortgage.  And  this  appears  to  have 
occurred  prior  to  the  bringing  of  the  ejectment  suit.  The 
only  burden  of  McAuley's  complaint,  as  is  clearly  shown  by 
Judge  Redfield's  opinion,  was  not  the  taking  of  his  land  ;  on 
this  score  he  had  made  no  objection  until  he  brought 
his  suit.  On  the  contrary,  "  his  great  desire  '*  (as  the  learned 
judge  remarks)  "  seems  to  have  been  that  the  damages  should 
be  agreed  upon,  and  that  he  should  be  released  from  all 
claim  under  the  written  agreement  to  ^Lcce-pt  stock.  To  this 
extent  his  remonstrances  were  sufficiently  loud  and  intel- 
lio-ible."  ^     ^     ''  And  he  was  therefore  willino^  that 

they  should  go  forward  in  the  construction  of  their  road, 
if  they  w^ould  only  agree  to  pay  him  the  money  for  his  land 
damages." 

All  these  circumstances  were  taken  into  consideration, 
and  the  plaintiff  was  held  not  entitled  to  maintain  his 
action.  And  the  obvious  justness  of  that  decision,  proceed- 
ing as  it  does  on  the  grounds  of  license,  in  the  first  instance, 
under  a  written  agreement,  of  silent  acquiescence  for  six 
years  after  the  discovery  of  fraud,  and  the  acquisition  of 
rights  by  innocent  third  parties  upon  the  faith  of  that 
agreement,  cannot  be  questioned.  But  the  facts  of  that 
case  bear  not  the  faintest  resemblance  to  this;  and  it  is  a 
total  perversion  of  language  to  assert  the  remotest  analogy 
between  them.  And  the  same  may  be  said  of  Goodin  vs. 
Cincinnati  and  White  Water  Canal  Company  (18  Ohio 
St.  169),  for  that  was  a  bill  in  equity  between  a  portion  of 
the  stockholders  of  the  Canal  Company  and  two  railroad 
companies,  in  consequence  of  a  fraudulent  combination, 
whereby  the  carnal  was  dispoiled  and  a  railroad  track  built 
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thereon.  There  was  laches  in  that  case  also,  and  the  com- 
plaining stockholders  of  the  Canal  Co.  might  well  be  ''pre- 
sumed "  to  know  and  acquiesce  in  what  there  own  directors 
were  doing. 

Greenhalgh  vs.  The  M.  B.  E,  E.  Co.,  (3  Mylne  &  Cr. 
784)  was  a  proceeding  for  specific  performance  of  a  writ- 
ten contract  between  the "  plaintiff  who  was  an  ''assenting 
party to  a  bill  offered  in  parliament  to  establish  the  South 
Union  R,  E..  Co.,  which,  by  act  of  parliament,  was  con- 
solidated with  a  bill  for  the  formation  of  the  M.  &  B.  R.  E. 
Co.  A  temporary  injunction  in  aid  of  the  proceeding  for 
gpecific  performance  was  granted,  which,  on  final  hearing, 
was  dissolved  on  the  grounds  above  stated,  in  connection 
with  the  fact  that  the  plaintiff  had  w^ritten  to  the  company 
expressing  his  entire  willingness  to  let  it  have  such  portion 
of  his  land,  embraced  in  the  written  contract,  as  might  be 
desired. 

Toney  vs.  C.  <&  A.  E,  E.  Co.,  and  E.  i&  D.  B.  E,  E.  Co. 
(3  C.  E.  Green.,  293)  was  merely  a  proceeding  by  the  con- 
tractors who  built  a  hranch  road  for  one  company  to  compel 
defendants  to  pay  for  the  work,  and  to  restrain  the  R.  &  D. 
B.  R.  R.  Co.  from  using  the  branch  road  till  paid  for.  In- 
junction was  refused  because  plaintiff's  remedies  at  law 
were  ample,  and  it  was  observed  :  "  If  the  road  was  in  their 
possession  they  could  maintain  trespass  ;  and  if  not  in  their 
possession  and  not  let  to  the  company,  possession  could  not 
t)e  obtained  by  ejectment." 

Erie  E,  E.  Co.  vs.  BeL  Lack.  <&  Western  and  Morris  c& 
Essex  E.  E.  Go's,  (6  C.  E.  Green.,  283)  was  a  contest  be- 
tween  rival  raih'oad  companies  as  to  which  was  entitle'd  to 
a  right  of  way,  the  title  to  which  was  in  dispute.  Besides 
the  complaining  company  had  not  only  witnessed  without 
objection  the  construction  ot  the  rival  road,  but  had  lent 
its  "  active  assistance''  by  selhng  for  a  large  sum  of  money 
a  portion  of  his  own  land  to  aid  in  the  construction  of  the 
■road  complained  of;  and  it  was  held  that  injunction  could 
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not  be  granted,  and  this  very  properly,  owing  to  the  eqiiit- 
^able  estoppel  which  had  clearly  arisen. 

There  is  nothing,  therefore,  in  the  incidents  of  these  cases 
at  all  parallel  to  tlie  case  at  bar,  or  which  gives  the  slightest 
support  to  the  position  taken  by  defendant's  counsel ;  and 
the  like  observation  applies  to  Commission  of  Highways  vs. 
Dimhtni,  (43  111.  86) ;  Ross  vs.  E.  c&  S.  R  R.  Co.,  (1 
Green.  Ch.  422) ;  Browning  vs.  C.  cf?  TF.  R.  R.  Co.,  (3 
Green.  Ch.  47) ;  and  in  Harness  vs.  Chesapeake  i&  Ohio 
Canal  Co.,  (1  Md.  Ch.  24S),  also  cited  for  defendant, 
where  an  injunction  was  granted,  it  was  held  that  the  act 
of  the  Legislature  only  conferred  a  temporary/  privilege 
on  the  company  to  proceed  with  its  work  ;  a  privilege  which 
ceased  when  the  damages  assessed  were  not  paid.  And  it 
was  also  said  :  "  If  the  owner  has  the  right  to  insist  upon 
the  payment  of  the  money  before  his  property  is  wrested 
from  him,  (and  such  right  cannot  be  disputed)  what  is  to 
prevent  him  from  invoking  the  aid  of  the  Court  for  his  pro- 
tection, if  the  judgment  for  tlij  money  remains  unpaid. 
The  argument  that  the  judgment  is  no  more  than  a  general 
lien,  does  not  militate  against  this  right  of  the  owner  of  the 
land.  His  title  does  not  rest  upon  his  right,  as  a  judgment 
creditor,  but  upon  the  act  of  assembly,  and  upon  that  settled 
and  fandamental  doctrine  according  to  which  the  owner  of 
property,  taken  for  public  use,  is  entitled  to  compensation, 
and  as  Chancellor  Kent  says,  "to  have  it  paid  before  or 
at  least  concurrently  with  the  seizure  and  appropriation  of 
it." 

The  further  position  is  taken  for  defendant,  that  although 
the  road  is  completed  and  in  operation,  the  owner  not  paid, 
the  company  bankrupt,  and  all  the  injury  done  to  plaintiff 
that  can  i  lly  be  done,  and  after  "  the  publ  c  has  ac- 
quired a  right^''  this  is  a  reason  why  equity  should  not  in- 
terpose by  granting  restrictive  relief. 

This  position  is  taken  with  a  very  poor  grace  by  a  cor- 
poration, which,  under  the  aibitrary  forms  of  law,  has 
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wrested  property  from  its  owner.    But  the  complexion  of 
this  case  is  not  at  all  altered  by  any  or  all  of  the  aforemen- 
tioned circumstances.    Tliat  mytliical  personage,  ^^Tke  Pub- 
lic,^'' so  often  summoned  as  a  convenient  accessory  when 
some  flagrant  wrong  upon  constitutional  right  is  in  contem- 
plation, can  only  "  acquire  rights  "  in  the  land  even  of  the 
liumblest  citizen  hy  payment  therefor.     The  plaintiff  not 
being  guilty  of  laches,  not  having  waived  or  postponed  his 
claim,  his  right  to  pay  for  his  property  as  a  comtitutional 
condition  precedent  still  exists  in  all  its  original  vigor.  And 
for  the  enforcement  of  this  right,  equity  will  fully  supply  a 
remedy,  and  such  a  remedy  as  will  fully  meet  the  exigencies 
of  the  case.    For,  as  Judge  Story  so  eloquently  observes : 
"  The  beautiful  character,  pervading  excellence,  if  one  may 
so  say,  of  equity  jurisprudence,  is  that  it  varies  its  adjust- 
ments and  proportions  so  as  to  meet  the  very  form  and 
pressure  of  each  particular  case  in  all  its  complex  habitudes." 
(1  Sto  Eq.,  Jur.  §  439.)    And  Lord  Chancellor  Cottenham 
repeatedly  laid  down  the  rule  that  it  was  the  duty  of  a 
Court  of  equity  to  "  adapt  its  practice  and  course  of  pro- 
ceeding, as  far  as  possible,  to  the  existing  state  of  society, 
and  apply  its  jurisdiction  to  all  those  new  cases,  which, 
from  the  progress  daily  making  in  the  affairs  of  men,  must 
continually  arise."  (2  Redf.  Kailw.,  310,  §  9,  and  cas.  cit.) 

Now  it  is  obvious  that  were  the  plaintiff's  lien  as  vendor 
to  be  enforced,  it  could  only  result  in  a  sale  of  that  portion 
of  the  railway  track  passing  through  plaintiff's  land;  a 
something  which  would  be  of  no  use  to  a  third  party,  and 
if  bought  in  by  plaintiff",  himself,  he  would  be  in  the  same 
situation  as  at  present,  without  compensation  for  the  injury 
done  that  portion  of  his  land  covered  by  the  railroad  track, 
and  without  pay  for  the  damage  necessarily  resulting  to 
that  portion  not  thus  included.  And  it  is  equally  obvious 
that  it  would  be  quite  as  unavailing  to  have  a  Receiver  ap- 
pointed to  administer  the  affairs  of  a  bankrupt  corporation. 
But  even  were  this  not  so,  a  Court  of  equity,  owing  to  the 
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flexibility  of  its  powers,  is  not  conflned  to  a  single  method 
of  affording  redress,  but  will,  as  just  seen,  adopt  that  method 
of  administering  relief,  as  will,  without  circuity  of  action, 
compel  the  party  in  default  to  do  equity. 

The  method  best  promotive  of  such  end  is  that  resorted 
to  by  the  Court  below,  and  abundantly  sustained  by  the 
following  authorities  : 

In  Stewart  vs.  B  tymond  H.  R.  Co.^  (7  Smede  and  Marsh, 
568)  where  the  road  was  already  completed  and  in  operation, 
but  the  company  insolvent,  an  injunction  was  granted  un- 
til the  payment  of  damages,  and  if  not  paid  in  a  reasonable 
time  the  injunction  to  be  perpetual.  In  that  case  it  is  very 
pertinently  said :  "  The  company  does  not  pretend  that  the 
purchase  money  has  been  paid  ;  neither  does  it  deny  its  lia- 
bility to  pay  the  damages  awarded.  It  only  insists  that  it  is 
entitled  to  an  indefinite  credit  and  to  the  intermediate  en- 
joyment of  the  easement,  until  the  money  to  pay  can  be 
made.    We  know  of  no  principle  to  sustain  this  assumption. 

*  *  If  the  company  has  no  right  to  the  easement  before 
the  payment  of  the  damages,  the  proposition  that  Stewart 
has  a  right  to  restrain  the  passage  of  the  cars  until  such 
compensation  would  seem  to  follow  as  an  inevitable  conse- 
quence." To  the  same  effect  are  1  Kedf.  Kailw.  241,  §  6, 
and  cas.  cit.;  Richards  vs.  D.  21.  V.  R.  R.  Co.^  18  Iowa, 
259  ;  Henry  vs.  D.  i&  P.  R.  R.  Co.,  10  Id.  540  ;  Ilorton 
vs.  Hoyt,  11  Id  496  ;  High  Inj.,  §  393 ;  l>a?;i.s'  vs.  L.  C.  <& 
M.  R.  R.  Co.,  12  Wis.  16  ;  Cozens  vs.  Bangor  R.  R.  12 
Jur.,  N.  S.  738.  And  the  doctrine  asserted  by  most  of  the  au- 
thorities, {Nichols  vs.  Salem  14  Gray,  490  ;  High.  Inj.,  §  394  ; 
New  Albany  \'^.  Connelly,  7  Ind.  32  :  Parham  vs.  Justices^ 
&c.,  9  Geo.  341  ;  Keene  vs.  Bristol,  26  Penn.  St.  46),  that 
where  a  statutory  remedy  is  provided  for  obtaining  dama- 
ges for  private  property,  taken  in  the  construction  of  roads, 
equity  will  not  extend  its  protection  until  such  statutory 
remedy  be  first  exhausted,  does  not  affect  the  status  of  the 
piaintifl*,  as  he  has  brought  himself  fully  within  the  rule  by 
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exliansting  all  statutory  measures  of  redress  before  appeal- 
ing elsewhere  for  aid.  Tlie  doctrine  above  mentioned,  that 
it  is  wholly  impossible  for  the  land  owner,  prior  to  the  ex. 
haustion  of  the  remedies  the  statute  provides,  "  to  obstruct 
or  in  anytvlse  impede  the  progress  of  the  worh^^  as  well 
as  the  obvious  corollary  deducible  from  such  a  premise, 
would  seem  in  the  Pro  volt  case  to  have  entirely  escaped 
observation. 

The  foregoing  reasons  seem  conclusive  that  the  judg- 
ment should  be  affirmed,  and  it  is  so  ordered. 
All  tlie  judges  concur. 

See  Harrington  v.  St.  Paut  &  Sioux  City  R.  i?.,  4  Am,  R'y.  E.  216  ;  Harri- 
son V.  St.  Paul  <&  Sioux  City,  R.  R.,  8  lb.  247  ;  Cox  v.  Louisville,  N.  A.  <& 
a  R.  R.,  lb  296  ;  Dchbnan  v.  Green  Bay  Co.  13  lb.  421  ;  Feoria  dt  Rock 
Island  R.  R.  v,  Schertz,  16  lb.  434. 


LAWRET^CE  LTLLTS,  Respondent  vs.  THE  ST.  LOUIS, 
KANSAS  CITY  &  NORTHERN  RAILWAY 
COMPANY,  Appellant. 

64  Missouri,  464. 

Supreme  Court  of  Missouri,  April  Term^  1877. 

Where  the  holder  of  a  1000  miles  railroad  commutation  ticket,  expressed 
to  be  "good  for  six  months  only,"  after  that  period  had  elapsed,  hav- 
ing first  obtained  legal  advice  that  the  ticket  was  good  till  the  thousand 
miles  were  traveled,  and  before  the  ticket  w  as  exhausted,  took  his  seat 
in  the  baggage  car  of  a  train,  refused  payment  of  fare  otherwise  than 
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by  offering  his  ticket,  and  was  forcibly  ejected  from  the  train.  Hdd, 
that  the  ticket  was  void  ;  that  the  holder  was  not  a  passenger  but  be- 
came a  trespasser  on  entering  the  baggage  car  and  upon  his  refusal  to 
get  off  might  be  ejected,  with  the  use  of  any  force  necessary  to  that  end 
and  at  a  point  contiguous  neither  to  a  station  nor  dwelling  house;  that 
the  statute.  (Wagn.  Stat.  307,  §  28)  had  no  application  to  such  a  case, 
[nstructions  not  warranted  by  the  evidence  are  properly  refused. 

Appeal  from  Jackson  County  (yircuit  Court. 

Wells  II.  Blodgeit^  for  Appellant. 
Ttchenor  d;  Warner,  for  Respondent. 

Henry,  Judge,  delivered  the  opinion  of  tlie  Court. 

On  the  18th  day  of  June,  1S73,  the  plaintiff  purchased  of 
the  defendant  a  thousand  mile  ticket,  to  be  used  within  six 
months  from  that  date  on  defendant's  railroad.  Tlie  follow- 
ing is  a  correct  representation  of  the  face  of  the  ticket : 
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This  ticket  is  good  for  1000  miles  traveled  on  the  St. 
Louis,  Kansas  City  &  Northern  Railway  and  branch- 
es, only  when  properly  stamped  and  presented, 
within  six  months  from  date,  by 

LAWRENCE  LILLIS, 
under  the  conditions  printed*  on  back. 
*    *   lbs.  baggage  paid. 

F.  CHANDLER, 
Gen'l  Pas'er.  &  F't  Agt. 

No.,  1324. 
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On  tlie  back  of  said  ticket  were  the  following  conditions: 

1.  Tliis  ticket  is  good  only  for  passage  of  the  person 
named  thereon,  and  if  presented  by  any  other  person,  the 
conductor  will  take  it  up  and  collect  full  fare. 

2.  "  For  each  trip,  the  conductor  will  punch  out  figures 
indicating  the  number  of  miles  traveled  with  him  on  that 
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trip.  The  holder  must  in  all  cases  take  a  train  which  stops 
regularly  at  the  station  to  which  he  is  going. 

3.  "  No  portion  of  the  money  received  for  this  ticket  will 
be  refunded  on  account  of  failure  to  use  it  within  the  speci. 
fied  time,  nor  will  its  limits  be  extended.  It  will  not  be 
good  for  passage,  unless  presented  within  the  limit  named 
below. 

4.  "  This  ticket  is  good  for  freight  trains,  only  on  the  ex- 
press conditions  that  the  passenger  named  on  it,  while  on 
such  trains,  assumes  all  risks  of  accidents  and  expressly 
agrees  that  the  company  shall  not  be  liable,  under  any  cir- 
cumstances, whether  of  negligence  by  their  agents  or  other- 
wise, for  any  injury  to  the  person,  or  for  any  loss  or  injury 
to  the  property  of  the  passenger  using  the  ticket,  and  agr^^es 
that  he,  or  she  will  consider  the  company  as  common 
carriers,  or  liable  to  him,  or  her,  as  such. 

5.  "  This  ticket  is  good  only  until  December  18th,  1873." 

On  the  9th  day  of  February,  1874,  the  plaintiff,  at  Kan- 
sas City,  entered  the  baggage  car  attached  to  one  of  defend- 
ant's passenger  trains,  bound  for  St.  Louis  ;  and  when  the 
conductor  of  the  train,  S.  H.  Miller,  applied  to  him  for  his 
fare,  or  ticket  to  his  place  of  destination,  he  tendered  this 
1000  mile  ticket.  The  conductor  told  him  he  could  not 
pass  him  on  that  ticket.  Plaintiff  said  he  would  not  pay 
his  fare.  Conductor  then  told  him  he  would  put  him  off. 
Plaintiff  said  "  that  is  all  right."  The  conductor  pulled  the 
bell  cord  and  asked  plaintiff"  to  get  off,  and  he  again  said  he 
would  not.  The  conductor  then  took  hold  of  him  to  put 
him  off,  and  plaintiff  resisted.  This  is  the  plaintiff's  own 
statement.  The  conductor  not  being  able  to  eject  plaintiff 
from  the  car,  called  to  his  assistance  the  baggage  master, 
who  also  took  hold  of  plaintiff,  and  told  him  he  had  better 
get  off  and  have  no  trouble,  and  remarking  to  plaintiff  that 
he  and  the  conductor  could  not  put  plaintiff'  off,  they  left 
him  and  went  back  into  the  passenger  car,  but  in  a  short 
time  returned  with  several  other  employees  of  the  company. 
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who  finally  succeeded  in  putting  plaintiff  and  his  baggage 
off,  at  a  place  about  one  mile  from  Plarlem  station,  and  four 
miles  from  the  next  station  east,  and  almost  six  hundred 
yards  from  a  house  north  of  the  road,  but  whether  a  dwell- 
ing house  or  not  the  evidence  leaves  in  doubt.  This  occur- 
red a  little  before  sunset,  and  plaintiff  walked  back  to  Kan- 
sas City  arriving  there  before  dark.  Plaintiff  received  a  cut 
on  the  head  and  on  the  little  finger,  and  he  testified  that  at 
one  time  during  the  melee,  he  had  hold  of  the  conductor's 
coat  and  the  latter  struck  him  a  blow  on  the  forehead,  and 
that  some  one  called  out  to  the  conductor,  don't  strike  him 
in  the  face.  Plaintiff  offered  all  the  resistance  inli  is  power, 
and  is  a  man  of  considerable  physical  strength.  We  infer 
from  the  evidence  that  he  was,  physically,  a  powerful  man. 

Plaintiff  is  contradicted  by  the  conductor  in  regard  to 
the  latter  striking  him  ;  nor  is  he  corroborated  in  his  testi- 
mony, on  that  point,  by  any  other  witness.  It  seems,  from 
his  testimony,  that  he  had  consulted  a  lawyer,  who  gave  it 
as  his  opinion,  that  althougli  six  months  from  the  date  of  the 
one  thousand  mile  ticket  had  expired,  he  had  a  right  to  ride 
on  the  defendant's  road,  until  he  had  traveled  the  one  tliou- 
sand  miles.  He  had  traveled  four  hundred  and  fifty  miles  on 
that  ticket,  and  if  valid,  there  were  enough  miles  remaining 
to  carry  him  to  St.  Louis.  The  injuries  received  by  plain- 
tiff did  not  disable  him,  or  interfere  with  his  business,  ex- 
cept to  detain  him  at  Kansas  City  until  the  next  train  went 
east,  not  exceeding  twenty-four  hours.  Plaintiff  sued  the 
defendant  to  recover  damages,  and  on  a  trial  in  the  Circuit 
Court  of  Jackson  county  had  a  verdict  for  $3,000,  but  at 
the  suggestion  of  the  Court  entered  a  remittitur  of  $1,000, 
and  judgment  was  then  rendered  in  his  favor  for  $2,000, 
from  which  defendant  has  appealed  to  this  Court. 

The  Court  for  plaintiff  gave  the  following  instructions: 
1.  "  If  you  believe  from  the  evidence,  that  the  conductor  . 
and  other  servants  of  defendant,  acting  under  orders  of  the 
conductor,  forcibly  put  plaintiff  off  from  the  train,  and  in 
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doing  so  used  unnecessary  force,  and  unnecessarily  l)eat, 
cut,  or  bruised  plaintiff  while  he  Avas  on  the  train,  then  the 
jury  will  find  for  the  plaintiff,  and  assess  his  darna.i^es  at 
such  sum  as  you  may  believ^e  from  the  evidence  to  be  a  just 
compensation  for  the  injuries  sustained;  and  if  you  further 
find  that  s:iid  plaintiff  was  so  injured  maliciously,  you  may 
also  assess  such  further  sum  as  exemplary  or  punitive  dam- 
ages as  will  be  a  warning  to  defendant  and  its  agents,  al- 
though you  may  believe  that  plaintiff  offered  the  conductor 
a  thousand  mile  ticket ;  which,  according  to  the  printed 
condition  thereon,  had  expired,  and  refused  otherwise  to 
pay  his  fare. 

2.  If  you  believe  from  the  evidence,  that  the  conductor 
and  other  servants  of  defendant  forcibly  put  plaintiff,  to- 
gether with  his  baggage,  off  from  the  train  of  defendant, 
and  did  so  put  him  off,  not  at  any  usual  stopping  place,  or 
near  any  dwelling  house,  then,  you  must  find  for  plaintiff 
and  assess  his  damages  at  such  sum  as  you  shall  believe, 
from  all  the  facts  and  circumstances,  to  be  a  just  compen- 
sation for  the  injuries  sustained  by  him,  if  any,  but  to  an 
amount  not  exceeding  five  thousand  dollars. 

3.  "  If  you  believe  from  all  the  facts  and  circumstances 
given  in  evidence,  that  plaintiff,  on  the  9th  day  of  Feb- 
ruary, 1874,  was  on  the  train  of  defendant  with  the  inten- 
tion of  going  to  St.  Louis  as  a  passenger  thereon,  and  that 
while  on  such  train  he  refused  to  pay  his  fare,  and  had  no 
other  than  the  ticket  read  in  evidence,  and  that  the  conduc- 
tor and  other  servants  of  the  defendant,  under  the  orders 
and  directions  of  said  conductor,  removing  or  ejecting 
plaintiff,  used,  unnecessary  force,  and  that  plaintiff  had 
reasonable  cause  to  apprehend  a  design  on  the  part  of  said 
conductor  or  other  employees  of  defendant  at  such  time,  to 
do  him  some  great  personal  injury,  and  that  there  was  rea- 
sonable cause  to  apprehend  immediate  danger  of  such  de- 
sign being  accomplished,  then,  in  either  of  such  cases,  the 
plaintiff  had  a  right  to  resist  and  repel  force  with  force." 
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Instructions  for  defendant,  given  by  the  Court : 

1.  "It  is  admitted  by  the  pleadings  in  this  case,  that  the 

plaintiff,  on  the  lay  of  Febniaiy,  1S7-I,  entered  upon  a 

train  of  defendant's  cars  at  Kansas  City,  for  the  purpose  of 
being  conveyed  from  Kansas  City  to  the  City  of  St.  Louis, 
and  it  is  admitted  that  plaintiff  presented  to  tlie  conductor 
of  said  train  a  ticket,  dated  on  the  ISth  day  of  June,  1873, 
which  said  ticket  was  by  its  terms  good  for  one  thousand 
miles  of  travel  on  the  defendant's  railroad,  only  when  the 
same  was  presented  within  six  months  after  the  date  thereof; 
and  the  jury  is  instructed  that  the  ticket,  as  presented  by 
plaintiff,  was  at  said  time  wortldess  and  v^oid,  and  tliat  the 
conductor  of  said  train  was  not  bound  to  receive  the  same, 
nor  was  the  plaintiff,  on  the  day  of  February,  1874,  en- 
titled to  travel  upon  said  ticket  in  tlie  defendant's  cars  from 
Kansas  City  to  any  other  point  upon  said  road  ;  and  if  the 
jury  further  find  from  the  evidence  that  the  conductor  of 
said  train  stopped  the  same  near  a  dwelling  house,  and  re- 
quested the  plaintiff  either  to  get  out  of  said  car  or  pay  his 
fare,  and  that  plaintiff  refused  either  to  get  out  of  said  car 
as  requested,  or  pay  his  fare  as  requested,  and  that  tlie 
conductor  then  called  to  his  assistance  the  brakeman  and 
other  employees  of  defendant  on  said  train,  and  that  two 
or  more  of  them  thereupon  took  hold  of  plaintiff  and  ejected 
or  expelled  him  from  said  car,  and  put  him  and  his  baggage 
out  upon  the  ground  without  using  any  more  force  than 
was  necessary  in  order  to  overcome  his  resistance  and  re- 
move him  from  said  car,  then  the  plaintiff  cannot  recover 
in  this  action  for  any  injury  he  may  have  received  or  sus- 
tained, by  being  so  ejected  or  expelled  from  said  car." 

2.  "Although  the  jury  may  find  from  the  evidence  that 
plaintiff  did  receive  some  personal  injury  in  being  ejected 
or  expelled  from  the  defendant's  car ;  yet,  if  the  jury  fur- 
ther find  from  the  evidence  that  the  plaintiff,  alter  being 
informed  by  the  conductor  that  the  ticket  used  in  evidence 
was  worthless  and  void,  refused  upon  the  request  of  the 
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conductor,  (:itlier  to  pay  his  fare  or  go  out  of  said  car,  and 
quit  said  train,  and  that  said  train  was  then  stopped  near  a 
dwelling  house,  and  that  when  the  conductor  and  other  em- 
ployees of  defendant  afterwards  attempted  to  remove  him, 
he  resisted  them,  and  that  liis  said  injuries  were  caused 
solely  in  consequence  of  the  force  necessarily  used  in  over- 
coming his  resistance,  then  he  cannot  recover  in  this  action 
on  account  of  any  personal  injury  so  received." 

3.  "  The  jury  are  instructed  that  the  term  "near  a  dwel- 
ling house,"  as  used  in  the  foregoing  instructions,  does  not 
mean  that  such  dwelling  house  should  be  immediately  ad- 
joining the  track  of  the  railroad  at  the  place  whore  the 
train  was  stopped  ;  but  it  means  a  dwelling  house  so  con- 
veniently near,  as  to  enable  plaintiff  to  reach  the  same  Avitli- 
out  exposing  his  person  to  unusual  hardship  or  danger,  or 
his  baggage  to  loss  or  damage." 

4.  "Although  the  jury  may  believe  from  the  evidence, 
that  plaintiff  was  not  ejected  from  the  defendant's  car  near 
a  dweilino^  house,  as  that  term  is  defined  in  the  fores^oino^ 
instructions ;  yet,  if  the  jury  further  find  that  plaintiff  re- 
fused to  pay  his  fare  or  quit  said  train,  after  he  was  informed 
by  the  conductor  that  the  ticket  read  in  evidence  was  worth- 
less and  void,  and  that  the  conductor  and  brakeman  there- 
upon ejected  him  from  said  train  without  unnecessary  force, 
then  the  plaintiff  can  only  recover  in  this  action  such  dam- 
age as  he  sustained  by  reason  of  there  being  no  dwelling 
house  near  the  point  where  he  was  put  off  said  car." 

5.  "  If  the  jury  find  from  the  evidence  in  this  case  that 
plaintiff  was  ejected  from  the  train  in  question  near  a  dwell- 
ing house  ;  then,  under  the  pleading  in  this  case  he  cannot 
recover  for  any  personal  injury  he  may  have  sustained,  un- 
less he  has  shown,  to  the  satisfaction  of  the  jury,  that  un- 
necessary force  w^as  used  in  ejecting  him  from  said  car." 

Instruction  refused :  6.  "  If  the  jury  find,  from  the  evi- 
dence, that  the  plaintiff  knew  the  terms  and  conditions  of 
the  ticket  read  in  evidence,  and  that  with  such  knowledge  he 
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did  on  the  9th  day  of  February,  1874,  enter  and  remain  in  a 
baggage  car  attached  to  a  passenger  train  on  the  defendant's 
road,  with  a  design  of  being  conveyed  upon  said  ticket  from 
Kansas  City  to  St.  Louis,  without  paying  or  intending  to  pay 
to  the  defendant  any  fare,  and  that  he  refused  to  pay  his 
fare  after  the  same  was  demanded  of  him  by  the  conductor, 
then  the  jury  is  instructed  that  the  plaintiff  did  not  become 
a  passenger  upon  said  train,  and  the  conductor  thereof  had 
a  right  to  stop  said  train  at  any  phice,  and  use  sufficient 
force  to  expel  or  eject  the  plaintiff  and  his  baggage  from 
said  car  without  rendering  the  defendant  liable  in  this 
action : " 

The  Court  refused  to  give  the  said  instruction  Ko.  6,  and 
defendant  excepted. 

The  instruction  asked  by  defendant  and  refused  by  the 
Court  presents  the  question,  whether  on  the  facts  in  this 
case  plaintiff  was  a  passenger  on  defendant's  train,  and  as 
such  entitled  to  the  rights  and  immunities  secured  to  pas- 
sengers by  the  law. 

It  is  evident  that  plaintiff  entered  the  train  determined  not 
to  pay  any  fare,  but  to  travel  upon  his  one  thousand  mile 
ticket,  or  be  ejected  from  the  train.  He  at  no  time  offered 
to  pay  any  fare,  declared  repeatedly  that  he  would  not ; 
and  had  previously  taken  the  opinion  of  a  lawyer,  who  had 
advised  him  that  he  had  a  right  to  ride  on  defendant's  road 
until  he  had  traveled  the  entire  number  of  miles  specified, 
without  regard  to  time. 

He  knew  the  conditions  printed  on  the  back  of  the  ticket ; 
and  on  its  face  was  an  express  printed  stipulation  that  the 
ticket  was  good,  when  properly  stamped  and  presented 
within  six  months  from  date  by  Lawrence  Lillis,  under  the 
conditions  printed  on  the  back.'' 

He  Lestities  that  he  knew  w^hat  the  conditions  were. 
When  the  conductor  refused  to  carry  him  on  that  ticket,  he 
did  not  leave  the  train  when  ordered  to  do  so — which  he 
might  have  done,  and  instituted  a  suit  if  he  desired  to  tesf 
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the  correctness  of  his  lawyer's  opinion,  that  he  had  a  rii^ht 
to  ride  on  that  pass — Imt  by  physical  resistance,  compelled 
the  conductor  to  call  to  his  assistance  three  or  four  other 
employees  to  eject  him  from  the  car.  That  he  went  hito 
that  car  witli  the  deliberate  purpose  of  laying  the  foundation 
for  a  law  suit,  with  no  intention  of  becoming  a  passenger 
unless  he  could  by  muscular  power  compel  the  conductor 
to  carry  him,  is  from  the  evidence  in  the  case  beyond  all 
controversy  ;  and  he  was  as  much  a  trespasser  as  if  he  had 
gone  into  that  express  car  to  rob  it  of  its  contents.  Under 
these  circumstances,  is  he  to  be  regarded  as  a  passenger  ? 
We  think  not,  and  to  hold  otherwise  would  be  to  disregard 
well  established  principles,  w^hich  in  cases  between  individ- 
uals no  Court  w^ould  hesitate  to  recognize. 

Merchants,  shop-keepers  and  hotel-keepers,  by  the  very 
nature  of  their  respective  occu])ation,  give  a  general  invita- 
tion to  all  persons  to  enter  their  houses  of  business;  but  if 
one  enter  one  of  these  business  houses  for  the  purpose  of 
pilfering  or  committing  some  other  depredation,  and  is 
ejected,  he  cannot  have  an  action  for  the  trespass,  and  the 
general  license  given  to  enter  would  avail  him  nothing  in  a 
suit  against  the  proprietor.  He  might  recover  if  more 
force  were  used  than  was  necessary  to  put  him  out,  but  the 
general  implied  invitation  would  not  be  allowed  to  be  con- 
sidered by  a  jury  in  determining  the  amount  of  his  dam. 
ages. 

In  the  Union  Fac.  R.  E,  Co.  vs.  Mchols,  (8  Kas.  505) 
the  facts  were  that  plaintiff  was  introduced  to  the  conductor 
of  the  train  by  the  express  messenger,  as  an  express  messen- 
ger learning  the  route  ;  that  the  conductor  supposing  him 
to  be  as  represented,  allowed  him  to  ride  in  the  baggage 
car  without  paying  any  fare.  The  baggage  car  was  turned 
over,  injuring  the  plaintiff  seriously — for  which  he  sued  the 
company  and  recovered  a  judgment  for  $22,500.  The  Su- 
preme Court  held  that  "  the  plaintiff  was  not  a  passenger, 
within  the  true  legal  signification  of  the  term,  he  did  not 
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get  into  or  ride  in  ^nj  passenger  ca7\  and  he  did  not  paj  or 
agree  to  pay  any  hire  or  reward  for  liis  passage." 

Here,  plaintiff  did  not  pay  any  fare  but  positively  refused 
to  do  so — expressly  refused  to  make  a  contract  by  wliich 
the  relation  of  passenger  and  carrier  would  be  establishec? 
between  him  and  the  company. 

The  case  of  Robertson  vs.  N.  Y.  ci&  E.  E.  E.  Co.  (22  Barb. 
92),  was  one  in  which  plaintiff',  with  knowledge  that  the 
engineer  had  no  authority  from  defendant  to  permit  him  to 
ride  upon  the  engine,  by  the  permission  of  the  engineer  did 
ride  upon  it  and  was  injured  by  reason  of  the  negligence, 
or  want  of  skill,  of  defendant's  employees  while  so  riding. 

The  Supreme  Court  of  Kew  York  held  that  "  he  was  a 
wrong  doer  the  moment  he  stepped  his  foot  upon  tlie  en- 
gine, and  so  continued  until  he  was  injured,  and  could  not 
recover." 

If  a  wrong  doer,  it  must  have  been  because  he  had  no 
right  to  ride  on  the  engine.  In  the  case  at  bar,  plaintiff 
had  no  right  to  ride  on  that  train  on  his  one  thousand  mile 
ticket,  and  he  knew  it ;  because  the  stipulation  on  the  face, 
and  the  indorsements  on  the  back,  of  the  ticket,  were  clear 
and  explicit  to  that  effect.  He  went  into  that  car  not  in- 
tending to  acquire  a  right  to  ride  on  that  train,  but  to  com- 
pel the  conductor  to  pass  him  on  a  void  ticket,  or  to  make 
a  case  for  a  suit  for  damages.  His  entry  into  the  car  was 
made  with  an  evil  intent,  and  he  is  entitled  to  no  favor,  but 
only  to  the  rights  which  the  law  gives  a  trespasser. 

The  cases  cited  by  appellee's  counsel  as  authorities  for 
the  position  that  plaintiff  is  to  be  regarded  as  a  passenger, 
do  not  support  it.  In  53  Ills,  plaintiff  entered  the  caboose 
car  of  a  freight  train  which,  by  a  rule  of  the  company,  was 
forbidden  to  carry  passengers,  but  sometimes  did  carry  pas- 
sengers, and  they  were  passengers  then  on  the  train  with 
tickets  procured  from  the  company. 

Plaintiff  tendered  liis  fare  to  the  conductor  who  refused 
to  receive  it,  and  put  plaintiff  off  of  the  train. 
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The  Court  lield  tliat  lie  was  a  passenger.  The  difference 
between  tliat  and  the  case  at  bar  is  so  ])alpable  that  it  needs 
no  comment,  and  an  equally  striking  difference  will  be  ob- 
served between  this  and  the  case  in  53  lib,  58  Me.,  43  Mi.ss., 
and  59  Penn.  If  plaintiff  had  no  right  to  ride  on  defend- 
ant's train,  on  that  ticket,  the  conductor  had  a  right  to  put 
him  off;  and  not  being  a  passenger,  it  makes  no  difference, 
whether  at  the  station,  or  near  a  dwelling  house  or  not,  be- 
cause §  28  (Wagn.  Stat.  307,)  has  in  that  case  no  applica- 
tion. He  had  no  right  to  use  any  more  force  than  was 
necessary  to  eject  ])laintiff,  but  had  a  right  to  use  as  much 
force  as  was  necessary  for  that  purpose. 

The  first  instruction  gi^'en  by  the  Court  for  plaintiff,  in 
telling  the  jury  that  if  plaintiff  was  injured  maliciously  they 
might  give  exemplary  or  punitive  damages,  was  not  war- 
ranted by  the  evidence. 

If  there  is  any  portion  of  the  evidence  tending  to  prove 
malice  on  the  part  of  the  employees  it  has  escaped  our  at- 
tention ;  nor  have  we  overlooked  the  fact  that  plaintiff  tes- 
tified that  the  conductor  struck  him  a  blow  on  the  head 
with  his  fist,  when  he  was  literttlly  tearing  the  conductor's 
clothes  from  his  body.  The  third  instruction  was  erroneous 
in  telling  the  jury  that,  if  plaintiff  had  reasonable  cause  to 
apprehend  a  design  on  the  part  of  the  employees  of  defend- 
ant to  do  him  some  great  personal  injury,  and  that  there 
was  reasonable  cause  to  apprehend  immediate  danger,  etc., 
then  he  had  a  right  to  resist  and  repel  force  with  force. 
The  evidence  discloses  no  reasonable  cause  which  plaintiff 
had  to  apprehend  anything  of  the  kind.  Ke,  at  any  mo- 
ment after  the  trouble  commenced,  could  have  terminated 
it  by  leaving  the  train.  If  the  conductor  had  the  right  to 
put  him  off,  it  was  his  duty  to  go  off  without  being  forced 
to  do  so. 

If  defendant  had  a  right  to  put  him  off,  he  at  the  same 
time"  could  not  have  a  legal  right  to  resist.  He  could  not 
resist  the  conductor  in  the  discharge  of  a  duty  in  the  ex- 
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ercise  of  a  right,  and  by  that  resistance  acquire  a  right  to 
resist  any  necessary  force  to  overcome  it.  There  was  no 
danger  to  be  apprehended  by  plaintiff  except  what  his  re- 
sistance occasioned.  We  can  find  nothing  in  the  evidence 
tending  to  prove  that  the  employees  of  defendant  had  any 
intention  of  doing  more  than  was  necessary  to  eject  plain- 
tiff from  the  train.  It  is  surprising,  however,  that  even 
imder  those  instructions  the  jury  should  have  rendered  a. 
verdict  against  defendant  for  $3,000. 

Judgment  reversed  and  cause  remanded.  The  otlier 
judges  concur. 

See  Terre  Haute  R.  R.  v.  Fitzgerald,  8  Am.  Ry.  R.  282  ;  Shermans.  Chicago 
and  North-western  R.  R.  lb.  410  ;  Powell  v.  Pittsburgh,  Cincinnati  &  St. 
Louis  R,R.13  lb.  477. 


MAPvGAEET  MAHER,  Bespondent,  vs.  ATLANTIC  & 
PACIFIC  RAILROAD,  Appellant 

64  Missouri,  297. 
Supreme  Court  of  Missouri,  October  Term^  1876. 

In  suit  against  a  railroad  under  §  2  of  the  damage  act  (Wagn.  Stat 
519-20)  it  appeared  that  the  employee  was  run  over  by  an  express  train 
passing  at  the  usual  hour — about  seven  in  the  evening  ;  that  the  night 
was  moonlight,  but  at  the  site  of  the  accident,  owing  to  a  cut  and  curve 
in  the  road,  deceased  could  not  have  been  seen  on  the  track  more  than 
two  hundred  and  fifty  yards  ;  and  there  was  no  proof  that  the  engineer 
saw  him  at  all,  or  that  he  might  with  proper  care  have  seen  him ;  and 
on  the  other  hand  it  was  shown  that  deceased,  for  fourteen  years,  had 
lived  in  a  house  standing  on  the  company's  right  of  way,  and  presum 
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ably  knew  of  the  time  of  the  passage  of  the  train,  and  might  have  seen 
*  it  coming  in  time  to  get  off"  the  track.  Held,  that  plaintiff  made  out 
no  case  for  a  jury,  and  sliould  have  been  non-suited. 

It  is  the  duty  of  the  Court,  when  there  is  no  evidence  of  negligence  on 
the  part  of  the  company,  or  there  is  uncontradicted  evidence  of  negli- 
gence on  the.part  of  the  persons  killed  or  injured  contributing  directly 
to  the  result,  so  to  instruct  the  jury. 

No  rate  of  speed  in  a  railroad  train  is  negligence  per  se,  except  where  the 
law  of  the  State,  or  of  a  municipal  corporation  authorized  to  do  so, 

.  prescribes  a  limit. 

To  make  a  railroad  company  liable  where  the  party  injured  has  also  been 
negligent,  it  should  appear  that  the  proximatb  cause  of  the  injury  was 
defendant's  omission,  after  becoming  aware  of  plaintiff's  danger,  to 
use  a  proper  degree  of  care  to  avoid  injuring  him.  If,  on  discovering 
him  upon  the  track,  it  was  impossible,  with  safety  to  the  train  and 
those  on  board,  to  stop  the  train  in  time  to  prevent  the  casualty,  the 
company  cannot  be  held  unless  guilty  of  negligence  beforehand  which 
creates  the  impossibility. 

Appeal  from  St.  Louis  Circuit  Court, 
J,  JV.  Zitton,  for  appellant. 
tl.  S.  Zatcrie,  for  respondent. 

Heney,  Jud^^e,  delivered  the  opinion  of  the  Court. 

The  plaintiff  is  the  widow  of  John  Maher,  who  was 
killed  on  the  Pacific  Railroad  by  a  train  of  cars  going  west 
on  the  night  of  the  5th  of  October,  1870.  She  sued  the 
company  in  the  Circuit  Court  of  Franklin  County,  under 
the  second  section  of  the  damage  act,  in  February,  1871. 

The  petition  is  in  the  usual  form,  and  the  answer  a  general 
denial,  except  that  it  admits  defendant's  corporate  character ; 
that  John  Maher  was  plaintiff's  husband  ;  and  specially  avers 
that  Maher  "  was  a  trespasser  on  the  road,  and  guilty  of 
negligence  directly  causing  and  contributing  to  his  death." 

There  was  a  change  of  venue  to  St.  Louis  County  ;  and  at 
a  Special  Term  of  the  Circuit  Court  of  St.  Louis  County, 
in  February,  1874,  there  was  a  trial  of  the  cause  resulting 
in  a  verdict  for  plaintiff  for  $5,000. 

1    In  proper  time  defendant  filed  its  motion  for  a  new  trial, 
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whicli  was  overruled,  and  judgment  was  then  rendered  on 
,t]ie  verdict.    From  tliis  judgment  there  was  an  appeal  to  the 
General  Term,  where  the  judgment  was  affirmed,  and  from 
that  judgment  it  has  appealed  to  this  Court. 

It  appears  from  the  evidence,  that  on  the  morning  of  the 
day  of  the  disaster  John  Maher  left  home  for  his  work  of 
cutting  brush  on  the  section  of  the  road  on  which  he  was 
employed  as  a  section  man  ;  that  he  was  unwell,  and  that 
when  he  got  to  his  place  of  work  he  was  somewhat  intoxi- 
cated, and  went  to  the  house  of  the  section  foreman,  where 
he  i-emained  about  three  hours,  when  he  went  to  Gray's 
Summit.  About  seven  o'clock  that  evening  he  was  seen  by 
two  or  three  witnesses  on  abridge  over  the  railroad  cut.  By 
another  witness  he  was  seen  after  that,  going  up  the  track 
towards  his  home.  This  was  about  a  half  hour  before  the 
express  train  passed,  by  which,  the  evidence  tends  to  show, 
lie  was  killed. 

There  was  evidence  tending  to  show  that  as  late  as  six 
o'clock  that  afternoon  deceased  was  intoxicated.  Singleton, 
who  testilies  to  having  seen  him  on  the  bridge  about  six 
o'clock,  says  he  was  drunk,  singing,  and  talking.  May, 
who  met  him  afterwards  going  up  the  track  towards  his 
home,  says  he  thought  he  was  drunk.  It  was  after  seven 
o'clock  when  he  was  found  dead  on  the  track. 

It  seerns  from  the  testimony  that  deceased  was  killed  at, 
or  very  near,  a  culvert,  and  fragments  of  his  body  were 
found  scattered  along  the  road  west  of  the  culvert  for  one 
hundred  and  lift}^  yards.  East  of  the  culvert,  about  two 
Imndred  and  fifty  yards,  is  a  cut  thirty  or  forty  feet  deep, 
and  one  hundred  and  fifty  or  one  hundred  and  sixty  yards 
long,  and  while  in  this  cut  one  on  a  train  could  not  see  an 
object  on  the  track  at  the  culvert. 

The  only  person  who  testifies  to  having  seen  deceased 
after  May  met  him  was  his  son,  Frank  Maher,  who  with  his 
brother  John  was  sent  by  their  mother  to  see  about  their 
father;  he  testifies  that  as  soon  as  he  got  upon  the  straight 
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track  lie  saw  the  express  train  just  coming  out  of  tlie  cut, 
and  lie  stooped  down  and  tliouglit  lie  saw  an  object  on  the 
track  which  he  took  to  be  his  father ;  and  when  he  reached 
the  place  where  he  thought  he  saw  the  object,  he  discovered 
what  remained  of  his  fathei*.  He  and  John  both  fix  the 
distance,  at  which  Frank  says  he  discovered  the  object  which 
he  took  for  his  father,  at  four  hundred  or  five  liundred 
yards.  It  appears  to  have  been  a  bright  moonlight  night. 
John  did  not  see  the  object  seen  bj  his  brother.  Frank 
testifies  that  the  train  was  running  as  fast  as  he  ever  saw  it 
run.  John  does  not  testify  as  to  the  speed  of  the  train. 
The  engineer  thinks  they  were  running  less  than  twenty 
miles  an  hour;  thinks  he  could  have  seen  Maher  if  he  had 
been  on  the  track,  either  sitting,  lying  down,  or  standing 

The  defendant  asked  the  following  instructions,  which 
were  all  refused  : 

1.  *' The  Court  instructs  the  jury  that,  under  the  evidence 
given  in  this  cause,  they  will  find  for  defendant." 

2.  "  The  Court  instructs  the  jury  that  there  is  no  evidence 
that  the  train  was  being  run  at  an  improper  rate  of  speed, 
and  they  will  conclusively  presume  that  the  rate  of  speed 
at  the  time  of  the  accident  was  a  lawful  rate  of  speed." 

3.  "  The  Court  instructs  the  jury  that  under  the  evidence 
the  defendant  was  not  required  to  ring  the  bell  or  sound  a 
whistle  at  the  place  w^iere  the  accident  happened,  or  at  all, 
unless  the  men  in  charge  of  the  locomotive  kuew^  that 
Maher  was  on  the  track." 

4.  "If  the  jury  believe  that  the  engineer  did  not  see 
Maher,  then  the  Court  instructs  the  jury  that  they  must  find 
a  verdict  for  the  defendant,  unless  they  believe  the  engineer 
was  guilty  of  greater  carelessness  in  not  seeing  Maher  than 
Maher  was  in  being  on  the  track." 

5.  ^'The  Court  instructs  the  jury  that  if  they  believe  that 
Maher  was  on  the  track  of  defendant  when  he  was  killed, 
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and  that  he  was  guilty  of  negligence  which  directly  con- 
tributed to  his  death  in  being  on  said  track  at  that  time,  and 
if  they  further  believe  that  the  men  in  charge  of  the  loco- 
motive did  not  see  Maher  at  all,  or  know  that  he  was  there, 
or  in  danger,  then  the  jury  will  find  a  verdict  for  the  defend- 
ant." 

6.  "The  Court  instructs  the  jury  that  in  considering 
whether  the  defendant  was  guilty  of  negligence  in  the 
premises,  they  will  confine  their  attention  to  tlie  conduct  of 
the  engineer  of  the  train  in  question." 

7.  "  The  Court  instructs  the  jury  that  John  Maher  had 
no  right  to  be  on  the  track  of  defendant  at  the  time  and 
place  where  the  evidence  shows  that  he  was  killed,  and  that 
he  should  not  have  been  there." 

8.  "  If  the  jury  believe  that  John  Maher  was  at  the  time 
of  the  accident  intoxicated,  and  that  if  he  had  been  sober 
he  would  not  have  been  killed,  then  they  will  find  for  de- 
fendant." 

9.  "  The  jury  are  instructed  that  the  law  presumes  that 
the  men  in  charge  of  the  train  used  every  precaution  that 
careful  and  prudent  men  would  have  used  under  the  same 
circumstances,  and  that  the  presumption  is  conclusive,  un- 
less the  jury  believe  the  weight  of  evidence  adduced  before 
them  shows  that  they  did  not;  and  unless  the  jury  believe 
the  evidence  shows  they  did  not,  then  they  will  find  for  the 
defendant. 

10.  "  The  Court  instructs  the  jury  that  if  John  Maher 
was  guilty  of  any  negligence  that  directly  contributed  to 
his  death  in  any  degree,  they  will  find  a  verdict  for  defend- 
ant." 

11.  "  The  Court  instructs  the  jury  tiiat,  under  the  evi- 
dence in  this  case,  John  Maher  was  guilty  of  negligence  in 
being  on  the  track  at  the  time  of  the  accident." 

12.  "The  mere  fact  that  John  Maher  was  killed  by  the 
train  in  question  is  not  sufilcient  to  authorize  the  jury  to 
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find  a  vei'dict  for  the  plaintiff  in  this  case  ;  but  tliey  must 
find  a  ve  rdict  for  the  deteiida'it  unless  they  believe  from  tlie 
evidence  two  other  facts,  namely :  1st,  that  the  men  in 
charge  of  the  train  in  question  failed  to  use  some  precaution 
that  careful  railroad  men  would  have  used  under  the  same 
circumstances,  and  that  if  said  precaution  had  been  used 
John  Maher  would  not  have  been  killed ;  and  2d,  that 
John  Maher  himself  used  every  precaution  that  a  careful, 
prudent  man  would  have  used  to  avoid  the  danger  which 
resulted  in  his  death.  And  if  they  believe  either  that  the 
engineer  used  every  precaution  that  a  careful  engineer 
would  have  used  under  the  same  circumstances,  or  that 
Maner  failed  to  use  every  -  precaution  that  a  careful  man 
would  to  avoid  the  danger,  and  thereby  contributed  directly 
to  his  death,  then  in  either  case,  they  will  find  a  verdict  for 
the  defendant." 

13.  "  If  the  jury  believe  that  John  Maher  did  not  use 
every  precaution  to  avoid  the  danger  that  a  careful,  prudent 
and  sober  man  would  have  used,  and  by  such  failure  directly 
contributing  to  his  death,  then  they  will  find  a  verdict  for 
the  defendant.  And  if  the  fact  be  that  John  Maher  was 
drunk,  that  fact  does  not  relieve  him  from  using  the  care 
and  caution  that  a  sober  man  would  have  used  under  the 
same  circumstances." 

14.  "  The  Court  instructs  the  jury  that  if  when  John 
Maher  started  to  go  home  it  was  a  short  time  before  the  ex- 
press train  was  due,  and  he  knew,  or  ought  to  have  known, 
that  fact,  and  he  then  walked  homeward  on  the  track,  it  was 
his  duty  to  keep  a  constant  lookout  for  said  express  train, 
and  to  use  every  precaution  to  avoid  danger,  and  he  had  no 
right  to  rely  exclusively  upon  being  notified  by  the  men  in 
charge  of  tlie  train  of  his  danger.  And  if  the  jury  believed 
he  failed  to  keep  such  a  lookout,  and  failed  to  use  every  pre- 
caution to  avoid  danger  that  a  careful,  prudent  man  would 
have  used,  and  that  if  he  had  used  such  precaution  the  ac- 
cident would  not  have  happened,  then  the  jury  are  instructed 
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that  he  was  guilty  of  contributory  negligence." 

To  the  action  of  the  Court  in  refusing  each  of  these  in- 
structions, the  defendant  then  and  there  excepted. 

The  Court,  at  the  instance  of  plaintiff,  gave  the  follow- 
ing instructions : 

1.  *' The  Court  instructs  the  jury  that -even  though  John 
Maher  may  have  been  culpable  and  a  trespasser,  without 
right  or  excuse  to  be  on  the  track  of  the  railroad,  yet  if  de- 
fendant's agents,  or  servants,  by  the  use  of  ordinary  care 
and  prudence,  might  have  avoided  inflicting  the  injuries 
which  occasioned  his  death,  then  plaintiff  is  entitled  to  re- 
cover. 

"As  to  what  constitutes  negligence  or  prudence  is  for  the 
jury  to  determine  from  the  evidence,  and  the  burden  of 
proof  to  show  that  Maher's  death  was  occasioned  by  his  own 
fault  or  carelessness  is  on  the  defendant." 

2.  "Railroad  companies,  owing  to  the  dangerous  charac- 
ter of  the  business  they  engage  in,  are  held  to  great  care  in 
the  management  and  operation  of  their  machinery  and  ve- 
hicles, and  if  the  jury  believe  from  the  evidence  that  the 
defendant's  agents  or  servants,  in  managing  the  locomotive 
or  otlier  machinery  and  the  train  of  cars,  failed  to  use  rea- 
sonable care  and  caution  by  which  the  injuries  might  have 
been  avoided,  they  will  find  for  plaintiff." 

3.  "  The  jury  are  instructed  that  although  the  railroad 
company  is  the  absolute  owner  of  its  track,  and  has  the 
right  to  its  free  and  immolested  use,  still  it  is  not  absolved 
from  the  exercise  of  proper  care  and  diligence  to  prevent 
injuries  to  others  when  they  happen  on  the  track.  There 
is  no  absolute  rule  as  to  negligence  to  cover  all  cases  ;  but 
even  though  the  deceased  was,  at  the  time  of  his  death  a 
trespasser  on  defendant's  track,  yet  if  the  jury  believe  from 
the  evidence  that  defendant's  agents  in  charge  of  the  run- 
ning train,  saw,  or  could  have  seen,  deceased  while  on  the 
track,  and  might,  by  the  use  of  reasonable  care  and  pru- 
dence, have  avoided  running  over  him,  then  the  jury  are 
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instructed  to  find  for  tlie  plaintiff.  If  the  verdict  is  for  the 
plaintiff,  the  jury  are  instructed  to  find  for  her  in  the  sum 
of  five  thousand  dollars." 

Defendant  objected  to  each  of  these,  and  to  the  action 
of  the  Court  in  giving  each  of  said  last  named  instructions. 
The  defendant  then  and  there  excepted  ;  and  the  Court  on 
its  own  motion  gave  the  following  instructions  : 

1.  "  The  mere  fact  that  John  Maher  was  killed  bj  the 
train  in  question  is  not  sufficient  to  authorize  the  jury  to 
find  a  verdict  for  the  plaintiff"  in  this  case,  but  they  must 
find  a  verdict  for  the  defendant,  unless  they  believe  from 
the  evidence  two  other  facts,  namely  :^  1st,  that  the  men  in 
charge  of  the  train  in  question  failed  to  use  such  precautions 
as  careful  railroad  men  would  have  used  under  the  same  cir- 
cumstances, and  that  if  said  precaution  had  been  used  John 
Maher  would  not  have  been  killed  ;  and,  2d,  that  John  Maher 
himself  used  every  precaution  that  a  careful,  prudent  man 
would  have  used  to  avoid  the  danger  which  resulted  in  his 
death  ;  and,  if  they  believe  either  that  the  men  in  charge  of 
defendant's  train  at  the  time  used  every  precaution  that  care- 
ful men  would  have  used  under  the  same  circumstances,  or, 
that  Maher  failed  to  use  every  precaution  that  a  careful  man 
would  to  avoid  the  danger,  and  thereby  contributed  directly 
to  his  death,  then,  in  either  case,  they  will  find  a  verdict  for 
defendant.'' 

2.  "  If  the  ]\\Yy  believe  that  John  Maher  did  not  use  ev- 
ery precaution  to  avoid  danger  that  a  careful,  prudent  man 
would  have  used,  and  by  such  failure  directly  contributed 
to  his  death,  then  they  will  find  a  verdict  for  the  defendant. 
And  if  the  fact  be  that  John  Maher  was  drunk,  that  fact 
does  not  relieve  him  from  using  the  care  and  caution  that  a 
sober  man  would  liave  used  under  the  same  circumstances." 

3.  ''The  Court  instructs  tlie  jurj'  that  if,  when  John 
Maher  started  to  go  home,  it  was  a  short  time  before  the 
express  train  was  due,  and  that  he  knew  that  fact,  and  that 
lie  then  walked  homeward  on  the  track,  it  w\as  his  duty  to 


AMERICAN  RAILWAY  REPORTS, 


Margaret  Maher,  vs.  Atlantic  &  Pacific  li.  K. 

keep  a  constant  lookout  for  said  express  train,  and  to  use 
every  precaution  to  avoid  danger  ;  and  he  had  no  right  to 
to  rely  exchisively  upon  being  notified  by  the  men  in  charge 
of  the  train  of  his  danger.  And  if  the  jury  believe  he  failed 
to  keep  such  a  lookout,  and  f[ii]cd  to  use  every  piecau- 
tion  to  avoid'  danger  tliat  a  careful,  prudent  man  would 
have  used,  and  that,  if  he  had  used  snch  precaution,  the 
accident  would  not  liave  happened,  then  the  jury  are  in- 
structed that  lie  was  guilty  of  contributory  negligence. 

To  which  the  defendant  at  the  time  objected,  and  to  the 
action  of  the  Court  in  giving  the  same  the  defendant  then 
and  there  excepted. 

The  first  instruction  asked  by  defendant  should  have  been 
given.  We  liave  examined  the  record  carefully  to  find  evi- 
dence of  negligence  on  the  part  of  the  employees  of  defend- 
ant, who  were  running  the  train,  but  have  failed  to  discover 
any. 

The  accident  occurred  at  night.  The  deceased  was  killed 
at  a  point  but  two  hundred  and  forty-seven  yards  from  the 
place  on  the  road  from  which  he  could  first  be  seen  by  the 
engineer  and  fireman  under  most  favorable  circumstances. 
It  may  be  said  that  they  might  have  seen  him,  but  there  is 
no  evidence  that  they  did,  and  no  evidence  that  their  fail- 
ure to  see  him  was  the  result  of  negligence  on  their  part. 
On  the  other  hand,  the  evidence  that  deceased,  by  his  own 
negligence,  contributed  directly  to  the  result,  was  abundant. 
He  lived,  and  for  fourteen  years  had  lived,  in  a  house  stand- 
ing on  the  company's  right  of  way.  It  is  not  going  too  far 
to  presume  that  he  knew  when  regular  ti'ains  passed  by  his 
residence  ;  and  yet,  about  the  time  this  train  was  due,  he 
went  upon  the  track  and  remained  upon  it  until  struck  and 
mangled  by  the  train.  It  was  an  easier  matter  for  him  to 
see  the  train  approaching  than  for  those  running  the  train 
to  see  him.  Ills  sons,  four  hundred  yards  west  of  him, 
saw  the  train  as  it  came  out  of  the  cut,  a  distance  of  six 
hundred  and  forty-seven  yards  ;  and  he  certainly  could  have 
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seen  it  wlien  it  was  within  two  hundred  and  forty-seven 
yards  of  liim,  if  not  ashiep  on  the  track,  or  too  drniik  to  be 
conscious  of  the  danger  he  was  in.  To  hold  raih*oad  com- 
panies Hable  under  such  circumstances,  is  to  make  them  in- 
surers of  the  lives  of  all  persons  who  go  upon  their  tracks. 
It  is  tlie  duty  of  the  Court,  when  there  is  n-o  evidence  of 
n  'gligence  on  tlie  part  of  the  company,  or  there  is  uncon- 
tradicted evidence  of  negligence  on  the  pai't  of  persons  killed 
or  injured,  contributing  directly  to  the  result,  so  to  instruct 
the  jury.  If  there  had  been  a  case  for  the  jury,  the  instruc- 
tions given  by  the  Court  fairly  presented  the  law  of  the 
case  to  the  jury,  and  defendant  would  have  had  no  reason 
to  complain  except  for  the  refusal  of  his  second  instruction, 
which  should  then  have  been  given. 

It  may  be  urged  that  there  was  evidence  that  the  train 
was  running  at  too  great  a  speed.  The  only  evidence  on 
that  subject  was  that  of  Frank  Maher  and  the  engineer. 
Maher  said  it  was  running  as  fast  as  he  ever  saw  it  run,  and 
the  engineer  says  it  was  running  less  than  twenty  miles  an 
hour.  It  may  have  been  going  as  fast  as  Maher  ever  saw  it 
run,  but  how  fast  was  that  ?  He  does  not  say,  and  we  are 
not  to  presume  that  he  ever  saw  it  run  at  a  rate  of  speed 
greater  than  its  usual  and  ordinary  rate.  Is^o  conceivable 
rate  of  speed  is  per  se  negligence,  except  where  the  law  of 
the  State  or  municipal  corpoi-atioi],  authorized  to  do  so,  pre- 
scribes a  limit.    (Shearm.  &  Kedf.  Negl.  §  478.) 

In  1  Yroom  [N.  J.]  192,  the  learned  judge  who  deliver- 
ed the  opinion  of  the  Court  said :  ''I  know  of  no  limit  to 
the  speed  they  are  entitled  to  make,  except  that  fixed  by  a 
careful  regard  to  the  safety  of  the  trains  and  the  passengers 
conveyed  by  them." 

We  are  not  prepared  to  go  to  that  extent ;  but  think  that 
there  must  not  only  be  a  careful  regard  for  passengers  and 
trains,  but  also  a  proper  regard  for  human  life,  in  running 
through  towns  and  populous  neighborhoods,  and  at  places 
on  the  road  where,  by  the  forbearance  and  tacit  consent  of 
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the  company,  persons  are  in  the  habit  of  passing  over  or 
along  the  road,  even  where  there  are  no  pubhc  crossings. 
The  rule  is  tliat  tlie  company  shall  fix  its  own  rate  of  speed 
as  regards  others  than  passengers,  and  the  above  are  excep- 
tional cases,  each  standing  upon  legislative  enactment,  or  its 
own  peculiar  circumstances. 

As  the  judgment  will  be  reversed  and  the  cause  remand- 
ed, it  is  proper  to  notice  two  other  errors  committed  by  the 
Court.  The  first  instruction  given  at  plaintiff's  instance 
should  be  modified  to  meet  the  cases  of  Karle  vs.  K.  C, 
St  Jo.  (&  0.  B.  R.  Co.,  (55  Mo.  484),  and  Isabel  vs. 
Han.  &  St.  Jo.  R.  R.  Co.,  (GO  Mo.  482.)  They  announce 
the  true  doctrine,  which  is,  that  to  make  the  defendant  liable 
where  plaintiff  has  also'been  negh'gent,  it  should  appear  tliat 
the  proximate  cause  of  the  injury  was  defendant's  omission, 
after  becoming  aware  of  plaintiff's  danger,  to  use  a  proper 
degree  of  care  to  avoid  injuring  him. 

The  engineer,  witness  for  defendant,  was  asked  by  defend- 
ant's attorney  in  what  distance  he  could  check  up  a  train, 
such  as  he  had  that  night,  coming  down  tlie  hill.  Plaintiff 
objected  and  the  Court  sustained  the  objection,  and  refused 
to  permit  witness  to  answer  the  question.  Whether  the  en- 
gineer could  have  checked  up  the  train  in  tlie  distance  be- 
tween the  mouth  of  the  cut  and  the  culvert,  was  an  impor, 
tant  inquiry,  and  relevant  to  the  issue  ;  and  the  occupation 
of  witness  on  the  train  enabled  him  to  form  a  correct 
opinion  on  that  subject,  and  he  should  have  been  permitted 
to  answer  the  question. 

If  the  deceased  had  been  discovered  on  the  track  as  soon 
as  the  locomotive  came  out  of  the  cut,  and  the  evidence  was 
that  he  could  not  sooner  have  been  seen  by  the  engineer  or 
fireman,  and  it  was  then  impossible,  with  safety  to  the  train 
and  those  aboard,  to  stop  the  train  in  time  to  save  tlie  life  of 
deceased,  there  is  no  principle  of  law  upon  which  the  com- 
pany could  beheld  liable,  unless  guilty  of  negligence  before, 
which  created  tiie  impossibility. 
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With  the  concurrence  of  the  otlier  judges,  the  judgment  is 
I'eversed  and  the  cause  remanded. 

As  to  when  the  question  of  negligence  is  for  the  Court  and  when  it 
!^hould  be  submitted  to  the  jury,  see,  BaulecY.  New  York  &  Harlem  R.  R. 
7  Am.  Ry.  R.  114  ;  Marietta  <fc  Cincinnatti  R.R.  v.  Pecksley,  lb.  186 ;  Indian- 
apolis &  St.  Louis  R.  R.  V.  Staples,  lb.  365 ;  French  v.  Taunton  Branch  R- 
R.,  lb.  460;  Fernandez  v.  Sacramento  City  R.  R.  9  lb.  352  :  Thurher  v.  Har- 
lem Bridge  &  F.  R.  R.  10  lb.  126  ;  Lewis  v.  Baltimore  <t  Ohio  R.  R.  lb. 
521  ;  Djrsey  v.  Phillips  &  Colby  C.  Co.,  15  lb.  148  ;  Curry  v.  Chicago  & 
North  Western  R.  R.  16  lb.  219 ;  Metropolitan  R.  R.  v.  Jackson,  15  lb.  621. 
Ostertag  v.  Pacific  R.  R.,  infra  page. 

On  the  rule  applicable  where,  though  plaintiff  was  negligent,  defend- 
ant could  have  avoided  the  injury.  Whalen  v,  St.  Louis  Kansas  Cdy  &  N.R, 
R.  9  Am.  Ry.  R.  224 ;  Isabel  v.  Hannibal  &  St.  Joseph  R,  R.—Ih.  2fil. 

As  bearing  on  the  question  whether  any  certain  rate  of  ppppd  of  ji  rnil- 
Toad  train  is  /)€}•  negligence,  and  as  to  the  effect  of  mvinicii  r.l  or<^i- 
nances  regulating  such  speed  consult.  Flattes  v.  Chicago  R.  1.  &  P.  R.; 
5  Am.  Ry.  R.  518  ;  Plaster  v.  Illinois  Central  R.  R.  lb  528  ;  Madison  & 
Indianapolis  R.  R.v.  Tiffe,  lb.  422  ;  Ohio  &  Missippi  R.  R.  v.  Selby,  8  lb. 
177  ;  Baltimore  City  R.  R.  v.  McDonnell,  14  lb.  272 ;  Fdl  v.  Burlington  L- 
R,i&M.R.  R.  lb.  il9. 


JOrm  D.  BROWN,  ET  AL.,  Defendants  in  Error, 
vs,  MISSOURI,  KANSAS  &  TEXAS  RAILWAY, 
Plaintiff  in  Error 

64  Missouri,  536. 

Supreme  Court  of  Missouri,  April  Te7vn,lS77, 

In  an  action  of  damages  against  a  railroad  company,  by  A,  and  his  wife, 
for  ejecting  the  latter  from  a  train,  it  appeared  that  A.  made  a  special 
contract  with  defendant  for  the  transportation  of  stock,  which  contract 
provided  that  none  but  the  owner  or  persons  in  charge  of  the  stock 
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should  be  entitled  to  a  return  pass.  A.  applied  to  the  agent  of  the 
road  for  a  pass  for  his  wife,  stating  that  she  was  the  owner  of  a  part  of 
the  stock;  whereas,  she  neither  owned  nor  had  charge  of  any  of  the 
stock.  On  this  statement  the  agent  issued  the  pass,  saying  at  the  time 
that  he  had  no  authority  to  issue  one  to  a  lady,  and  doubted  if  the  con- 
ductor would  recognize  it.  The  pass  was  given  "on  account  of  stock 
account  surrendered,"  and  bore  endorsed  on  the  back  an  acceptance 
by  the  wife,  subject  to  its  conditions  and  with  the  expressed  stipulation 
that  the  company  should  not  be  liable  for  any  inj  ury  to  her  person  or 
property.  The  wife,  being  in  company  with  her  husband,  offered  her 
pass, which  the  conductor  refvised  to  recognize,  and,  on  her  declining  to 
pay  the  required  fare,  handed  her  without  any  violence  or  incivility, 
from  the  train ;  whereupon  the  fare  was  paid  and  plaintiffs  reentered  the 
train  and  proceeded  upon  their  journey.  Held,  that  the  procurement  of 
the  pass  from  the  agent,  by  misrepresentations,  was  a  fraud  upon  the 
company  which  vitiated  the  contract ;  that  it  was  obviously  the  inten- 
tion of  A.  to  pay  the  fare,  if  necessary  to  enable  his  wife  to  ride,  and 
in  view  of  this  fact  and  the  conduct  of  the  conductor,  plaintiff  had  no 
ground  for  punitive  damages,  such  as  might  be  given  in  case  of  a  real 
expulsion. 

Error  to  Henrj  County  Circuit  Court. 

Jno.  Montgomery^  Jr.^  for  Plaintiff  in  Error. 
Boone  <&  Johnson,  for  Defendants  in  error. 

Napton,  Judge,  delivered  the  opinion  of  the  Court. 

This  is  an  action  brought  by  Brown  and  wife  to  recover 
damages  from  the  raih'oad  company,  the  defendant,  for  ejec- 
tion of  his  wife  from  a  passenger  car,  on  a  trip  from  Hanni- 
bal to  Montrose,  in  Henry  county,  where  the  plaintiffs 
lived. 

Tiie  facts  in  the  case  appear  to  be  undisputed  and  may  be 
substantially  stated  as  follows :  The  plaintiff,  Brown,  had  a 
contract  with  the  defendant  to  transport  four  car  loads  of 
stock  from  Montrose  to  Hannibal.  The  contract  con- 
tained a  provision  authorizing  the  owner  of  the  stock 
and  one  or  two  employees,  according  to  circumstances,  to 
ride  upon  the  train  in  which  the  stock  was  transported,  and 
the  nirents  of  the  companv  were  antlioi'ized  to  issue  passes, 
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both  to  the  owner  and  the  employees  accompanying  the 
stock  to  their  destination  and  for  tlieir  return.  By  the  spe- 
cial contract  made  in  this  case,  it  was  provided,  that  no  per- 
son except  the  owner  or  parties  in  charge  should  be  entitled 
to  a  return  pass,  the  intent  being  declared  to  be  to  enable 
"  said  owner  or  his  msn  in  charge^  as  expressed  in  the  con- 
tract, and  no  other  person,  to  return  on  such  pass ^ 

Upon  the  contract  the  following  rules  were  indorsed : 

For  the  purpose  of  taking  care  of  the  stock,  the  owner  or 
men  in  charge  will  be  passed  on  the  train  with  it,  and  all 
persons  thus  passed  are  at  their  own  risk  of  any  personal 
injury  from  any  cause  whatever,  and  must  sign  release  to 
that  effect  on  contract."  The  agent,  at  the  station  where 
the  stock  is  loaded,  will  enter  on  the  back  of  the  contract 
the  name  or  names  of  persons  who  are  thus  to  be  passed 
free  with  the  stock,  which  is  authority  for  the  conductor  to 
pass  them."  "Agents  will  refuse  to  enter  any  name  on  con- 
tract but  those  of  owner  or  employees  in  charge,  and  who 
accompany  the  stock,  without  regard  to  passes  required  by 
number  of  cars." 

The  plaintiff  applied  to  the  agent  of  the  defendant  at  Mon- 
trose for  tickets  for  himself  and  "  L  Brown."  After  some  con- 
versation between  the  parties,  the  agent  ascertained  that  L. 
Brown  was  the  wife  of  the  owner,  and  expressed  his  doubts  as 
to  whether  he  had  any  authority  to  issue  such  a  pass,  and  also 
some  doubt  as  to  whether  the  conductor  would  allow  Mrs. 
Brown  to  travel  on  such  a  pass,  if  issued. 

However,  upon  Mr.  Brown  asserting  that  his  wife  was  the 
owner  of  the  stock  on  two  of  the  cars,  the  passes  were 
issued,  the  agent  stating  at  the  time  that  he  had  never  issued 
a  stock  pass  to  a  lady,  and  he  doubted  if  the  conductor  would 
recognize  it.  It  subsequently  appeared  upon  the  examination 
of  Mr.  Brown  upon  the  trial,  that  he  was  the  sole  owner 
of  all  the  stock  on  the  car,  and  that  his  wife,  w^ith  a  young 
daughter,  was  making  a  visit  to  some  relation  in  Illinois, 
near  Hannibal.     At  Hannibal,  Mr.  Brown,  on  his  return 
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from  Chicago,  the  ultimate  destination  of  his  stock,  applied 
to  the  agent  at  Hannibal  for  passes,  one  for  himself  and  one 
for  L.  Brown,"  presenting  at  the  same  time  a  stock  contract 
to  the  agent.  The  agent  asked  him  where  his  other  man,  L. 
Brown,  w^as.  To  which  Mr.  Brown  replied,  the  other  man 
is  my  wife."  The  pass  was  finally  given,  and  w^as  as 
follows : 

"  Missouri,  Kansas  &  Texas  Railway  return  stock  pass 
good  for  one  trip  and  one  person  only.  Conductor  will  take 
up  this  pass. 

"  Hannibal,  Feb'y  11th,  1874. 
''Pass  L.  Brown  from  Hannibal  to  Montrose  on  account 
of  stock  contract  snrrendered,  dated  Jan'y  17th,  1874,  for 
four  cars;  must  be  countersigned  by  agent  at  Hannibal. 

"  F.  W.  Bowen,  Gen.  Sup't. 
"  Countersigned,  L.  S.  Allen,  29. 

"  'Not  transferable  and  void  if  presented  after  one  month 
from  date  of  contract,  as  herein  expressed." 

On  the  back  of  the  above  ticket  was  the  following  agree- 
ment : 

1874. 

"  In  consideration  of  receiving  this  free  27  return  pass,  I 
accept  it  subject  to  the  conditions  expressed  thereon,  and 
hereby  expressly  agree  that  said  company  issuing  it  shall  not 
be  liable  for  any  injury  to  my  person  or  property. 
"  A."  '  L.  Brown." 

The  conductor  on  the  train  from  Hannibal  to  Paris  re- 
fused to  recognize  the  validity  of  the  pass,  and  requested 
Mrs.  Brown  to  leave  the  cars  unless  her  fare  was  paid.  Mr. 
Brown  advised  her  to  remain  on  the  cars  until  she  was  put 
off.  After  considerable  discussion  between  the  plaintiff  and 
the  conductor,  Mrs.  Brown  was  put  off  the  car  in  the  vicinity 
of  Paris  about  10  o'clock  in  the  morning,  but  immediately  re- 
entered, her  husband  having  paid  her  fare.  No  incivility 
was  offered  her,  or  any  want  of  courtesy  displayed  by  the 
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conductor,  either  in  lianding  her  off  the  cars  or  placing  lier 
back,  as  she  states  herself.  It  was  conceded  that  Mrs. 
Brown  really  exercised  no  care  over  the  stock,  but  was 
making  a  trip  to  some  relatives  in  Illinois.  Upon  the  trial 
the  Court  instructed  the  jury  as  follows  for  the  plaintiffs : 

1.  ''It  is  admitted  that  by  the  pleadings  that  plaintiff, 
John  D.  Brown,  did  make  a  wn-itten  contract  with  defendant 
for  the  transportation,  for  a  valuable  consideration,  of  four 
car  loads  of  stock  from  Montrose  to  Hannibal ;  that  by 
virtue  of  said  contract,  said  John  D.  Brown  was  entitled  to 
two  return  tickets  or  passes  from  Hannibal  to  Montrose  upon 
defendant's  passenger  cars ;  that  on  the  tenth  day  of  Feb- 
ruary, 1874,  said  John  D.  Brown  presented  to  the  agent  of 
the  defendant,  at  Hannibal,  the  copy  of  said  contract  in  his 
possession,  and  did  receive  from  defendant's  agent,  at  Han- 
nibal, two  return  tickets  or  passes,  authorizing  the  parties 
therein  named  to  travel  on  the  passenger  cars  of  said  defend- 
ant from  Hannibal  to  Montrose ;  and  if  the  jury  find  from 
the  evidence  that  at  the  recpiest  of  the  plaintiff,  John  D. 
Brown,  one  of  said  return  tickets  or  passes  was  made  out 
in  the  name  of  Louisa  Brown,  one  of  the  plaintiffs,  and  was 
signed  and  accepted  by  her,  who  was  then,  and  is  now,  the 
wife  of  the  other  plaintiff,  said  John  D.  Brown,  and  the 
same  was  delivered  to  said  Louisa  Brown  for  her  use ;  that 
on  said  day  she  entered  into  and  took  her  seat  in  a  passenger 
car  of  defendant  at  Hannibal,  then  forming  part  of  the  train 
of  cars  about  starting  for  Montrose  and  other  points  south- 
ward ;  that  the  train  did  start  and  after  traveling  some  dis- 
tance in  the  direction  of  Montrose,  the  conductor  of  said 
train  and  agent  of  defendant  refused  to  recognize  said  return 
ticket  or  pass  of  plaintiff,  Louisa  Brown,  and  demanded  the 
usual  fare;  that  said  plaintiff,  Louisa,  declined  and  refused 
to  pay  it ;  that  after  her  refusal  to  pay,  and  also  after  the 
refusal  of  her  husband,  John  D.  Brown,  who  was  present, 
to  pay  for  her,  the  said  conductor,  being  agent  of  the  defend- 
ant, required  said  plaintiff  to  leave  the  car  and  train,  and 
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said  conductor  did  cause  tlie  said  train  to  stop  and  put  the 
said  Louisa  Brown  off  the  car  and  train,  and  these  facts  beiuir 
admitted  or  found  by  the  jury,  from  the  evidence  as  afore- 
said, the  finding  must  be  for  plaintiffs  ;  and  in  determining 
the  amount  of  damages,  the  jury  will  take  into  consideration 
all  the  facts  and  circumstances  given  in  evidence,  and  assess 
the  damages  accordingly.'* 

2.  ''In  assessing  damages  the  jury  will  take  into  consid- 
eration the  time,  place  and  manner  of  ejecting  plaintiff, 
Louisa  Brown,  from  the  car,  and  if  the  jury  believe,  from  the 
evidence,  that  she  was  put  off  the  car  at  a  point  on  the  road 
where  there  was  no  station,  and  not  at  or  near  any  house,  or 
that  it  was  in  the  woods  out  of  sight  of  any  house,  or  that 
the  roads  were  in  bad  condition  for  a  female  to  travel  on 
foot ;  all  these  may  be  taken  into  consideration  in  assessing 
the  damages." 

3.  "Corporations  can  only  act  through  agents  and  are 
liable  in  damages  for  all  acts  of  their  authorized  agents, 
when  performed  in  the  line  of  their  duty." 

4.  "  The  (5ourt  instructs  the  jury  that  the  return  ticket 
or  pass,  read  in  evidence  and  indorsed  by  L.  Brown,  was  a  le- 
gal pass  and  authorized  her  to  travel  on  defendant's  train 
from  Hannibal  to  Montrose." 

Eight  instructions  were  asked  by  the  defendant,  based 
substantially  upon  the  assumption  that  this  pass  to  Mrs. 
Brown,  as  L.  Brown,  was  prohibited  by  the  rules  of  the 
company,  and  by  the  special  contract  in  the  case,  and  that 
the  pass  was  void,  and  that  the  conductor  had  a  right  to  re- 
move Mrs.  Brown  from  the  train,  provided  it  was  done  at 
or  near  a  station  or  dwelling  house,  and  unaccompanied  by 
any  force  or  incivility  to  the  lady. 

These  instructions  were  refused.  The  jury  returned  a 
verdict  for  liiteen  hundred  dollars  damages,  of  which,  at 
the  suggestion  of  the  Court,  seven  hundred  and  fifty  dol- 
lars were  remitted,  and  the  Court  entered  judgment  on  the 
verdict. 
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The  promptness  with  which  juries  usually  inflict  punish- 
ment for  the  incivilities  or  brutalities  which  occasionally 
cliaracterize  railroad  officials,  seems  hardly  sufficient  to  ac- 
count for  the  verdict  in  this  case.  Tlie  bare  statement  of  the 
facts  would  appear  sufficient  to  show  the  want  of  all  merit 
in  the  plaintiff's  claim.  It  is  based  on  a  successful  attempt 
to  procure  from  the  agent  of  the  railroad  company  passes, 
to  which,  as  the  applicant  and  agent  both  knew,  the  appli- 
cant was  not  entitled.  The  printed  contract  and  regula- 
tions attached  to  it  were  clear,  that,  under  these  special 
stock  contracts,  females  were  not  entitled  to  passes.  When, 
therefore,  Brown  represented  his  wife  to  be  part  owner 
with  a  view  to  furnish  the  agent  with  a  plausible  excuse  for 
his  breach  of  authority,  he  admitted  that  upon  his  own  con- 
struction and  knowledge  of  the  transportation  contract,  he 
could  not  pass  his  wife  as  an  employee.  The  agent  had  no 
authority  to  issue  passes  to  a  lady  on  a  stock  contract,  and 
Mrs.  Brown  and  her  child  could  not  and  did  not  pretend  to 
exercise  any  supervision  over  the  stock  at  the  commence- 
ment or  during  the  continuance  of  the  trip  ;  and  the  plain- 
tiff admitted  that  his  statement  in  regard  to  her  interest  in 
the  stock  was  false,  and  she  had  no  other  interest  than  such 
as  she  had  in  all  his  j^ersonal  property. 

Tiiere  is  no  difficulty  in  distinguishing  this  case  from 
cases  where  an  agent  exceeds  his  authority,  which  is  a  gen- 
eral one,  and  its  limitations  are  unknown  to  the  party  deal- 
ing with  him.  The  contract  itself  and  the  regulations  printed 
on  it,  and  the  form  of  the  pass  issued,  could  not  be  misun- 
stood.  A  party  dealing  with  the  agent  in  this  case,  was  a 
party  to  the  fraud  committed  on  the  principal. 

In  regard  to  the  place  where  the  conductor  handed  the 
lady  olf  the  train,  the  inconvenience  might  undoubtedly 
justify  damages  in  a  case  where  there  was  a  real  expulsion ; 
but  the  train  stopped  at  Paris,  where  the  conductor  pro- 
posed that  Mrs.  Brown  should  get  off,  and  where  she  only 
-J  efused  to  get  off  at  the  suggestion  of  her  husband,  who 
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wjis  hent  on  cjettiiig  up  a  case  for  damages,  and  tlierefore 
J  'isisted  she  should  stay  on  the  cars  until  she  was  put  off. 
The  testimony  of  Mrs.  Brown  acquits  the  conductor  of  any 
incivility  whatever,  and  states,  too,  in  her  own  language, 
that  he  acted  "very  genteelly."  And  as  it  was  obviously 
Mr.  Brown's  intention  to  pay  the  fare  as  soon  as  he  was  sat- 
isfied that  his  wife  could  not  proceed  on  the  train  without 
doing  so,  and  he  could  get  the  conductor  to  put  her  olf,  we 
are  unable  to  perceive  any  grounds  upon  which  punitive 
damages  were  inflicted. 

According  to  the  statement  of  the  conductor,  who  seemed 
reluctant  to  remove  Mrs.  Brown  from  the  train,  it  was  sug- 
gested that  if  she  would  pay  the  fare,  the  conductor  would 
telegraph  his  superintendent,  and  if  it  was  ascertained  that 
he  misunderstood  his  duties,  the  money  would  be  returned. 
This  proposal  was  declined  under  the  impression,  no  doubt, 
that  this  stock  pass  to  Mrs.  Brown,  however  procured,  and 
under  whatever  circumstances  issued,  would,  if  violated, 
furnish  a  cause  of  action  against  tlie  company. 

The  judgment  is  reversed  and  the  cause  remanded.  All 
tlie  judges  concur,  except  Sherwood,  C.  J.,  wdio  is  absent. 


JULIUS  MEYEK,  Defendant  in  Error,  vs.  ATLANTIC 
&  PACIITC  KAILEOAD  COMPANY,  Plaintiff 
in  Error. 

64  Missouri,  542. 

Siijprems  Court  of  Missouri^  April  Ter7n,lS77. 

1st.  In  suit  against  a  railroad  for  damages  for  the  killing  of  stock  in  con- 
sequence of  the  negligence  of  the  company,  plaintiff's  interest  on  the 
amount  of  damages  from  the  date  of  the  accident  is  improperly  allowed 
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2d.  In  such  suit  defendant  cannot  be  held  for  negligence  in  failing  to 
ring  Its  bell  as  required  by  statute,  unless  such  negligence  is  in  some 
manner  made  to  appear  in  the  petition,  either  by  stating  the  facts 
which,  under  the  statute,  create  the  liability,  or  by  some  appropriate 
reference  to  the  statute  itself. 

Ekeok  to  Gasconade  County  Circuit  Court. 

J.  JV.  Zition,  for  Plaintiff  in  Error. 
Zay  <&  Belch^  for  Defendant  in  Error. 

Norton,  Judge,  delivered  the  opinion  of  the  Court. 

This  was  an  action,  instituted  in  the  Circuit  Court  of 
Osage  county,  to  recover  damages  for  a  heifer  charged  to 
have  been  killed  through  the  negligence  and  carelessness  of 
defendant  in  operating  its  road.  The  trial  resulted  in  a 
verdict  and  judgment  for  plaintiff  for  twenty-nine  dollars, 
to  reverse  which  defendant  prosecutes  his  writ  of  error. 
The  error  complained  of  is  that  the  Court  gave  improper, 
and  refused  to  give,  proper  instructions. 

The  Court  gave  the  following  instructions  for  plaintiff: 
"  If  the  jury  believe  from  the  evidence  that  the  cow  was 
killed  at  a  crossing  of  a  traveled  public  road,  and  that  the 
whistle  was  not  sounded  at  least  eighty  rods  from  such  road, 
and  sounded  at  intervals  until  such  train  crossed  said  road  or 
rang  a  bell  at  least  eighty  rods  from  such  road  and  rang  it 
at  intervals  till  it  crossed  such  road  ;  and  they  further  be- 
lieve that  the  injury  to  plaintiff's  cow  resulted  from  the 
neglect  to  sound  the  whistle  or  ring  the  bell,  they  will  find 
for  plaintiff." 

In  the  second  instruction  the  jury  were  told  that  if  they 
found  for  plaintiff  they  would  assess  his  damages  at  what, 
from  the  evidence,  they  may  believe  he  sustained  together 
with  interest  from  the  time  of  such  damage  at  the  rate  of 
six  per  cent. 

The  precise  question  as  to  the  allowance  of  interest  in 
cases  like  this  has  been  expressly  decided  in  the  cases  of 
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Kenney  vs.  Han,  St.  Joe.  B.  B.  Co.,  63  Mo.  99 ;  Atkiw 
son  vs.  A.  <&  P.  B.  B.  Co.,  63  Mo.  367,  and  necessarily 
leads  to  a  reversal  of  the  judgment  in  this  case  ;  and  as  it 
will  be  re-tried,  it  may  be  well  to  observe  that  this  action  is 
founded  upon  the  common  law,  and  not  the  statutory  liabil- 
ity of  defendant.  It  is  only  by  statutory  enactment  that 
defendant  is  required  to  sound  the  whistle  or  ring  a  bell 
eighty  rods  distant  from  a  point  where  the  raih-oad  crosses 
a  public  road,  and  if  defendant  was  intended  to  be  made 
liable  on  account  of  this  neglect,  sucli  intention  should  in 
some  manner  liave  been  expressed  in  the  petition,  either  by 
statement  of  the  facts,  Avhicli,  under  the  statute,  created  the 
liability,  or  by  some  appropriate  reference  to  the  statute 
itself.  (Waltker  vs.  Warner,  26  Mo.  143  ;  flausherger  ys. 
Pacific  B.  B.  Co.,  43  Mo.  196  ;  Kennayde  vs.  P.  B,  B.  Co., 
45  Mo.  255.) 

For  the  error  committed  in  giving  instructions  the  judg- 
ment is  reversed  and  cause  remanded,  the  other  judges  con- 
curring. 

Chicago  &  North-western  B,  It.  v.  Shultz,  2  Am.  Ry.  R,  417  ;  Chapman  v. 
Chicago  <&  North-western  E.  B.  3  lb.  551 ;  Dean  v.  Same,  15  lb.  359. 


TAYLOE,  CLEYELATTD  &  CO.  vs.  LITTLE  KOCK, 
MISSISSIPPI  KIYER  AND  TEXAS  RAILROAD 
COMPANY. 

32  Arkansas,  393. 

Supreme  Court  of  Arkansas,  November  Term,  1877. 

A  railioad  company  which  gives  a  bill  of  lading  for  the  transportation  of 
go  >ds  over  its  own  line,  and  other  connecting  carriers,  to  a  point  be- 
yond the  terminus  of  its  line,  may  stipulate  against  liability  tbr  loss  of 
Oir  damage  to  the  goods,  while  in  the  custody  of  a  connecting  carrier. 


2^2        AMERICAN  RAILWAY  REPORTS. 


Taylor,  Cleveland  &  Co.,  vs.  L.  R.,  M.  R.  &  T.  R  R.  Co. 

Appeal  from  Jefferson  Circuit  Court.  Hon.  J.  A.  Wil- 
liams, Circuit  Judge. 

Wise,  for  appellants. 
Bell^  contra. 

English,  Ch.  J. : 

On  the  2r)tli  day  of  June,  1876,  Taylor,  Cleveland  &  Co., 
sued  the  Little  Rock,  Mississippi  River  and  Texas  Railroad 
Company,  (successors  of  the  Little  Rock,  Pine  Blulf  and 
New  Orleans  Railroad  Company,)  before  a  justice  of  the 
peace  of  Jefferson  County,  on  a  bill  of  lading. 

The  plaintiffs  filed  a  formal  complaint  in  writing,  to  which 
the  defendant  corporation  filed  an  answer  containing  three 
paragraphs. 

The  plaintiffs  obtained  judgment  before  the  justice  of  the 
peace,  and  the  defendant  appealed  to  the  Circuit  Court. 

In  the  Circuit  Court,  the  defendant  withdrew  the  first  and 
second  paragraphs  of  the  answer,  and  the  plaintiffs  demurred 
to  the  third  paragraph  ;  the  Court  overruled  the  demurrer  ; 
final  judgment  was  rendered  in  favor  of  defendant,  and 
plaintiffs  appealed. 

The  complaint  is,  in  substance,  as  follows : 

I.    The  plaintiffs  complain  and  allege  : 

"  First — That  at  the  times  hereinafter  mentioned,  the  de- 
fendant was  a  common  carrier  of  goods,  for  hire,  between 
the  places  hereinafter  mentioned: 

"  Second — That  on  the  15th  day  of  December,  1875,  at 
the  City  of  Pine  Bluff,  in  consideration  of  the  sum  of  two 
dollars  per  bale,  payable  upon  the  safe  carriage  of  the  goods 
hereinafter  specified,  the  defendant  agreed  safely  to  carry  to 
the  City  of  New  Orleans,  Louisiana,  and  there  deliver  to 
John  Phelps  &  Co.  certain  goods,  the  property  of  the  plain- 
tiffs herein,  of  the  value  of  $480^  consisting  of  eight  bales 
of  cotton,  covered  by  the  bill  of  lading  hereto  attached,  and 
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marked  Exhibit  A ;  and  which  the  plaintiffs  then  and  there 
delivered  to  the  defendant,  which  received  the  same  npon 
the  agreement  and  for  the  purposes  before  mentioned,  and 
which  said  agreement  is  hereto  attached  as  aforesaid,  marked 
Exhibit  A. 

Third — That  the  defendant  did  not  safely  carry  and 
deliver  four  bales  of  the  cotton  as  aforesaid,  marked  respect- 
ively as  per  bill  of  lading,  (here  tlie  marks  of  the  bales  are 
copied,)  and  of  the  value  of  $2J:0,  pursuant  to  agreement  as 
aforesaid;  but,  on  the  contrary,  the  defendant  so  negligent- 
ly coiiducted  and  so  misbehaved  in  regard  to  the  same,  in 
its  calling  as  a  carrier,  that  the  said  four  bales  were  wholly 
lost  to  the  plaintiffs. 
11.  Cause  of  action. 

''First — That  the  said  defendant  did  not  carry  and  de- 
liver the  said  eight  bales  of  cotton,  pursuant  to  its  agreement 
herewith  tiled  as  aforesaid,  marked  Exhibit  A,  but  on  the 
contrary  the  said  defendant  failed  to  carry  and  deliver  four 
of  the  said  eight  bales,  marked  as  aforesaid,  in  sec.  3  of  the 
first  cause  of  action,  to  the  said  John  Phelps  &  Co.,  of  New 
Orleans,  Louisiana,  the  consignees  thereof,  or  any  one  else 
for  the  said  plaintiffs,  and  the  said  four  bales  of  cotton  have 
been  an  entire  loss  to  the  plaintiffs,  on  account  of  the  negli- 
gence of  the  said  defendant. 

''  Second — That  no  part  of  the  account  hereto  attached, 
and  made  a  part  hereof  has  been  paid. 

"Wherefore  plaintiffs  demand  judgment  for  $240,  and  in- 
terest," etc.,  etc. 

The  bill  of  lading  made  an  exhibit  to  the  complaint  is, 
ni  .substance,  as  follows : 

Freight  office,  Little  Hock,  Pine  bluff  and  New  Orleans 
Railroad. 

Bill  of  Lading  : 

Pine  Bluff,  Ark.,  Deceiriber  15t/i,  1875. 
Heceived  of  Taylor,  Cleveland  &  Co.,  in  apparent  good 
order,  except  as  may    be    herem  specified,   to  be  con- 
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veyed  by  the  Little  E-ock,  Pine  Bluff  and  Xew  Orleans 
Railroad,  from  Pine  Bluff,  Ark.,  to  elevator,  wharf-boat,  or 
levee,  at  Chicot,  Ark.,  from  thence  by  steamer  on  the  Mis- 
sissippi Piver,  (the  dangers  of  river,  collision,  explosion  and 
fire  excepted,)  and  connecting  railroads,  subject  to  the  con- 
ditions of  their  several  charters,  tariffs  and  various  regula- 
tions, which  are  to  be  delivered  in  like  good  order  and  con- 
dition, whithout  unnecessary  delay,  at  New  Orleans,  Louisi- 
ana, unto  John  Phelphs  &  Co.,  marked  and  numbered  as 
per  margin,  to  be  transported  from  Pine  Bluff  to  their  said 
place  of  ultimate  destination. 

The  packages  aforesaid  must  pass  through  the  custody 
of  several  carriers.  It  is  understood,  as  a  part  of  the  con- 
sideration on  whicii  said  packages  are  received,  that  the  ex- 
ceptions from  liability  made  by  such  carriers  respectively, 
shall  operate  in  the  cai*riage,  by  them,  respectively,  of  said 
packages,  as  though  herein  inserted  at  length  ;  and  especial- 
ly that  neither  said  carriers,  nor  either,  nor  any  of  them, 
shall  be  liable  for  leakage  of  any  kinds  of  liquids,  etc.,  etc., 
etc.  And  it  is  further  especially  understood,  that  for  all 
loss  or  damage  occurring  in  the  transit  of  said  packages,  the 
legal  remedy  shall  be  against  the  particular  carrier  only  in 
whose  custody  the  said  packages  may  actuallj^  be  at  the  time 
of  the  happening  thereof,  it  being  understood  that  the  Lit- 
tle Pock,  Pine  Bluff  and  New  Orleans  Pailroad,  in  receiv- 
ing the  said  packages,  to  be  forwarded  as  aforesaid,  assumes 
no  responsibility  for  their  safety  or  safe  carriage,  than  may 
be  incurred  on  its  road,  etc.,  etc. 
Cotton,  per  bale,  $2,50" 
The  eight  bales  of  cotton  are  in  the  margin,  marked  as  in- 
dicated in  the  complaint,  and  the  bill  of  lading  is  signed  by 
the  agent  of  the  company. 

The  third  paragraph  of  the  answer,  to  which  appellants 
demurred,  is,  in  substance,  as  follows : 

"Defendant  further  says  that  the  said  cotton  was  not  lost 
by  the  said  Little  Pock,  Mississippi  Piver  and  Texas  Pail- 
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way ;  but  that  said  company  safely  did  convey  all  of  said 
cotton  over  its  line  to  Chicot  City,  the  terminus  of  said  line, 
and  there  did  safely  deliver  said  eight  bales  of  cotton  to  thfe 
good  steamer  Mary  Bell,  running  on  the  Mississippi  Kiver, 
from  Chichot,  as  aforesaid,  to  said  port  of  New  Orleans,  to 
be  transported  to  said  port  of  New  Orleans,  to  be  delivered 
to  John  Phelps  &  Co.,  and  took  the  bill  of  lading  of  said 
steamer  Mary  Bell,  for  the  same,  according  to  the  terms  and 
condition  of  said  receipt  or  bill  of  lading,  (made  an  exhib- 
it to  the  complaint,)  and  that  no  loss  or  damage  occui-red  to 
said  cotton  while  under  the  control  of  said  Little  Rock,  Pine 
Bluff  and  New  Orleans  Railroad  Company.  Wherefore, 
said  last  mentioned  company  was  not  liable  for  any  sup- 
posed loss  and  damages  to  said  company.'' 

No  question  is  made  upon  the  appeal  as  to  the  liability  of 
the  appellee  corporation  upon  a  contract  made  with  the  Lit- 
tle E-ock,  Pine  Bluff  and  New  Orleans  Railroad  Company, 
the  paragraph  of  the  answer  setting  up  that  defense  having 
been  withdrawn  from  the  Court  below. 

Though  the  appellee  corporation  gave  a  through  bill  of 
lading  for  the  cotton,  from  Pine  Bluff  to  New  Orleans,  it 
expressly  contracted  against  liability  for  loss  or  damage  to 
the  cotton  occurring  beyond  the  terminus  of  its  own  line,  at 
Chicot  City,  on  the  Mississippi  River,  in  this  State. 

The  appellee  is  responsible  as  a  common  carrier.  Angell 
on  Carriers,  sec.  109. 

A  common  carrier  is  regarded  by  law  as  an  insurer 
of  the  property  entrusted  to  him  ;  or  in  other  words,  he 
is  legally  responsible  for  acts  against  which  he  w^ould 
not  provide,  from  whatever  cause  arising,  the  acts  of 
God  and  the  public  enemy  only  excepted.  The  loss,  or 
damage  done  to  property  in  his  possession,  to  be  carried,  is 
of  itself  sufficient  proof  of  negligence,  the  maxim  being, 
that  everything  is  negligence  which  the  law  does  not  excuse, 
so  that  in  all  cases,  but  those  just  mentioned  as  excepted,  his 
faultlessness  is  no  discharge.    lb.,  sec.  67. 
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How  far  a  common  carrier  may  contract  against  liability 
for  loss  or  damages  occurring,  otherwise  than  by  the  acts  of 
God,  or  tlie  public  enemy,  has  been  the  subject  of  much  ju- 
dicial controversy.  Sec.  2,  Redfield  on  Railways,  sec.  161 
to  163,  and  notes. 

In  Railroad  Company  v.  Lochiooody  17  Wallace,  357,  the 
Supreme  Court  of  the  United  States  held,  upon  a  very  full 
review  of  the  authorities,  that  whilst  common  carriers  mio:ht 
contract  against  liability  for  losses,  etc.,  occurring  from  un- 
avoidable accidents,  it  was  against  public  policy  to  permit 
them  to  contract  for  exemptions  from  liability  from  losses 
and  damages  happening  from  the  negligence  of  themselves 
or  their  servants. 

In  that  case,  the  I^ew  York  Central  Railroad  Company 
gave  a  cattle  drover  a  pass  upon  its  line  from  Buffalo  to  Al- 
bany, but  declared  in  the  pass  that  its  acceptance  was  to  be 
considered  a  waiver  of  all  claims  for  damages  or  injuries  re- 
ceived on  the  train.  Lockwood,  the  drover,  sued  the  com- 
pany for  an  injury  sustained  in  consequence  of  the  negli- 
gence of  the  company,  or  its  servants,  and  it  was  held  that 
the  company  was  liable  for  such  negligence,  notwithstand- 
ing the  stipulation  for  exemption  in  the  contract. 

This  case  was  approved  in  Bank  of  Kentucky  v.  Adams 
Express  Company^  3  Otto,  174. 

That  a  railroad  corporation,  in  giving  a  bill  of  lading  for 
the  transportation  of  goods  over  its  own  line,  and  other  con- 
necting lines  of  railways,  or  other  public  means  of  carriage, 
may,  as  in  this  case,  contract  against  liability,  loss  of,  or 
damage  to,  the  goods  happening  beyond  the  termination  of 
its  own  line,  we  tliink  well  established  by  the  adjudications. 
Railroad,  Co^iipany  v.  Manufacturing  Company.^  16  Wallace, 
324  ;  Railroad  Company  v.  Pratt,  22  Wallace,  129  ;  Foy  v. 
Troy  and  Boston  Railroad  Company,  24  Barb.  3S2  ;  Adams'^ 
Express  Company  y.  Wilson  et  al.,  81  111.,  340;  United 
States  Express  Company  n.  Haines,  67  111,137;  Nutting 
v.  Connecticut  River  Railroad  Company,  1  Gray,  502; 
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Auckland  et  at.  v.  Adavis'  Express  Company^  97  Mass., 
131  ;2  Redfield  on  Railways,  sec.  162,  and  notes. 

Whether  the  appellee  corporation  would  have  been  liable 
for  the  loss  of  the  cotton  occurring  beyond  the  terminus 
of  its  own  road,  in  the  absence  of  stipulation  in  the  contract 
of  affreightment  against  it,  we  have  no  occasion  to  decide 
on  this  appeal. 

The  judgment  of  the  Court  below  is  affirmed. 


Pennftylvania  R.  R.y.  Berry,  1  Am.  Ry.  R.  £01 ;  Railroad  v.  Fratt,  11  lb. 
431  ;  Bryan  v.  Memphis  <&  Paduchah  R.  R.  14  lb.  395  ;  Phillips  v.  North 
Carolina  R.  R.  16  lb.  206  •  Erie  R.  R.  v.  Wilcox,  lb.  457. 


DOEOTHE A  OSTERTAG,  Appellant,  vs.  THE  PACIFIC 
RAILROAD  COMPANY,  Respondent, 

64  Missouri,  421. 

Supreme  Court  of  Missouri,  April  Term,  1877. 

Where  a  boy  sitting  on  trestle  work  under  one  of  a  train  of  freight  cars 
was  run  over  and  killed  by  the  starting  of  the  train,  an  instruction  was 
held  proper,  which  declared,  as  a  matter  of  law  that  his  position  was  an 
unsafe  one,  without  leaving  the  question  to  the  jury  to  determine,  un- 
der all  the  circumstances. 

Appeal  from  St.  Louis  Circuit  Cour 

Lever ett  Bell,  with  Jos.  T,  Tatum  (&  Wm.  II.  Horner, 
for  appellant, 
t/".  iV^.  Litton,  for  respondent. 
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Napton,  Judge,  delivered  the  opinion  of  the  Court. 

This  was  an  action  to  recover  the  damages  under  the 
statute  for  the  death  of  plaintiff's  son,  alleged  to  have  been 
occasioned  by  the  negligence  of  defendant's  employees. 

The  facts,  as  developed  on  the  trial,  appeared  to  be  sub- 
stantially these.  The  son  of  plaintiff,  about  eleven  years 
old,  was,  like  other  boys  of  his  age,  in  the  habit  of  gather- 
ing the  remains  of  wheat  found  in  or  under  the  cars  at  the 
railroad  depot,  and  about  the  wagons  employed  in  hauling 
the  wheat,  and,  upon  the  occasion  of  his  death,  took  his 
seat  upon  the  trestle  work  on  which  the  loaded  and  empty 
cars  were  pro23elled,  which  was  live  or  six  feet  above  the 
ground,  and  upon  a  sudden  jerk  of  the  cars  was  killed,  or 
so  injured  that  he  died  the  next  day. 

There  was  some  difference  of  opinion,  among  the  wit- 
nesses, as  to  whether  at  the  time  young  Ostertag  went  under 
the  car  there  was  a  locomotive  attached  to  the  train  or  not, 
or  whether  if  there  was,  he  could  see  it.  The  engine  had  a 
patent  bell-ringer,  but  this  bell  did  not  ring  until  a  revolu- 
tion of  the  wheel,  and  no  bell  was  sounded  before  starting. 
But  it  seems  conceded  that  young  Ostertag  was  crippled  by 
the  first  revolution  of  the  wheel.  The  car  under  which  he 
was  sitting  was,  perhaps,  the  third  one  in  the  train  from 
Seventh  street,  and  the  train  consisted  of  twelve  or  thir- 
teen cars,  the  elevation  of  the  trestle  gradually  declining  to 
the  ground  till  it  was  level  with  it  at  the  west  end  of  the 
train,  where  the  locomotive  was  attached.  Whether  the 
locomotive  was  attached  when  the  boy  went  under  the  car, 
or  subsequently,  is  left  in  doubt  by  the  testimony ;  and  it  is 
not  clear  whether  he  could  have  seen  it  from  his  position  or 
not.  It  is  clear  that  the  conductor  who  walked  over  the 
tops  of  the  cars  could  not  see  a  boy  sitting  under  one  of 
them.  There  was  a  good  deal  of  evidence  tending  to  es- 
tablish the  fact  that  boys  were  in  the  habit  of  gathering 
wheat  left  in  the  cars,  or  dropping  from. the  wagons,  and 
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that  the  ofRcers  of  the  company  prohibited  it  and  directed 
their  expulsion,  but  of  course  without  effect. 

Tlie  verdict  was  for  the  defendant,  and  the  only  ground 
upon  wliich  the  judgment  which -followed  it  is  assailed  here, 
is,  that  the  instructions  were  wrong.  It  is  unnecessary 
therefore  to  set  out  the  evidence  in  detail. 

The  Court  gave  five  instructions  for  the  plaintiff  and  three 
for  the  defendant.    These  instructions  were  as  follows: 

No.  1.  The  jury  are  instructed  that  although  they  may 
believe,  from  the  evidence,  that  the  son  of  plaintiff  was 
guilty  of  negligence  or  carelessness,  which  contributed  to 
the  injury,  yet  if  they  further  believe,  from  the  evidence, 
that  the  servants  or  agents  of  the  defendant,  managing  the 
locomotive  or  cars  of  defendant,  with  wliich  the  injury  was 
inflicted,  might  have  avoided  the  said  injury  by  the  use  of 
ordinary  care  and  caution,  the  jury  will  find  for  plaintiff." 

'No.  2  "The  Court  instructs  the  jury  that  persons  or  cor- 
porations using  dangerous  machinery,  or  employing  vehicles 
which  are  hazardous,  and  who  know,  or  have  good  reason 
to  know,  that  boys  or  other  persons,  having  but  limited  ca- 
pacity or  discretion,  are  in  close  proximity  to  or  near  by  said 
machinery  or  vehicles,  the  persons  or  corporations  using 
them  are  bound  to  exercise  a  degree  of  caution  and  skill 
which  would  not  otherwise  be  required;  and  if  the  jury  be- 
lieve, from  the  evidence,  that  the  agents  or  employees  of 
defendant,  in  chars^e  of  the  locomotive  or  cars  of  defend- 
ant,  knew,  or  had  reason  to  know,  that  the  son  of  plaintiff 
was  about  or  near  to  the  same,  the  jury  may  consider  this 
fact  in  determining  the  question  of  defendant's  negligence." 

No.  3.  "  The  Court  instructs  the  jury  that  defendant  is 
required  to  exercise  the  utmost  care  and  greatest  prudence 
in  the  operation  of  its  engines  and  machinery,  on  account  of 
the  danger  attending  tlie  use  of  the  same  ;  and  if  the  jury 
believe  from  the  evidence  in  this  action,  that  the  defendant's 
agents  or  servants  whilst  managing  the  locomotive  or  cars 
of  defendant,  as  such  agents  or  servants,  failed  to  use  such 
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care  and  prudence,  by  which  the  injury  was  done  to  the  son 
of  plaintiff,  they  should  find  for  plaintiff  in  this  action." 

No.  4.  "  The  Court  instructs  the  jury  that  if  they  find  for 
the  plaintiff  they  must  assess  their  damages  at  the  sum  of 
five  thousand  dollars,  that  being  the  amount  to  which  plain- 
tiff is  entitled  by  law,  if  the  jury  find  a  verdict  for  plain- 
tiff." 

No.  5.  *'  The  jury  are  instructed  that  the  son  of  plain- 
tiff was  bound  to  exercise  only  such  care  and  prudence  as 
might  reasonably  be  expected  of  a  boy  of  his  age  and  capaci- 
ty under  similar  circumstances,  and  that  the  same  degree  of 
care  and  prudence  in  avoiding  danger  is  not  required  from 
a  person  of  tender  years  and  imperfect  discretion  as  from  a 
person  of  mature  years  and  greater  discretion  under  similar 
circumstances  ;  and  if  the  jury  believe,  from  the  evidence, 
that  the  said  son  of  plaintiff  was,  at  the  time  of  the  acci- 
dent, of  about  the  age  of  eleven  years,  they  may  take  that 
fact  into  consideration  in  considering  the  question  of  negli- 
gence or  carelessness  on  the  part  of  said  son." 

Defendant's  instructions  given  were  :  No.  1.  Even  if 
the  jury  believe  that  the  grounds  ought  to  have  been  in- 
closed by  gates,  or  other  methods  ought  to  have  been  adopt- 
ed to  exclude  persons  by  force  from  tlie  grounds,  yet  if  they 
find  that  there  was  no  negligence  on  the  part  of  those  man- 
aging the  train,  they  must  find  for  defendant." 

No  2.  Althouo^h  the  same  deo^ree  of  care  is  not  re- 
quired  on  the  part  of  a  child  as  is  required  of  a  grown  per- 
sr*;).  yet,  if  the  jury  believe  that  the  boy  Ostertag  either 
knew,  or  was  of  an  age  to  know,  that  it  was  dangerous  and 
unsafe  to  sit  under  the  defendant's  cars,  he  was  required  to 
avoid  such  dangerous  and  unsafe  place,  and  if  he  failed  to 
do  so  he  was  guilty  of  negligence." 

No.  3.  "  The  Court  instructs  the  jury  that  if  the  boy, 
Ostertag,  was  guilty  of  negligence  directly  and  proximately 
contributing  to  his  injury,  the  plaintiff  cannot  recover." 

The  principal  point  relied  on  for  reversing  the  judgment 
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is,  tliat  in  the  second  instruction  given  for  the  defendant, 
the  Court  assumed  that  to  sit  under  the  defendant's  cars  was 
a  dangerous  and  unsafe  place  ;  that  it  ought  to  have  been 
left  to  the  jury  to  determine  whether  such  act,  on  the  part 
of  the  boy  who  was  killed,  was  negligence  or  recklessness  or 
not.  The  instruction  was,  that  a  child  was  not  expected  or 
required  to  exercise  the  same  care  as  a  grown  person,  and 
left  it  to  the  jury  to  determine  whether  young  Ostertag 
knew,  or  had  reason  to  know,  that  it  was  dangerous  or  un- 
safe to  sit  under  the  cars,  and  directed  them,  if  they  thought 
he  knew,  or  was  of  an  age  to  know,  that  such  position  was 
an  unsafe  one,  that  he  was  guilty  of  negligence.  The  ob- 
jection is,  that  the  instruction  assumed  as  a  matter  of  law 
that  sitting  on  the  trestle  work  under  a  car  was  an  unsafe 
place. 

The  Court  had  previously  told  the  jury  that  no  amount 
of  negligence  on  the  part  of  the  boy  would  authorize  the 
defendant's  servants  to  kill  him,  if  they  were  aware  of  his 
position,  and  the  real  question  in  the  case  was,  whether  due 
care  was  observed  by  the  defendant.  There  are  some  things 
that  a  Court  may  assume  as  negligence,  such  as  a  man's 
jumping  from  a  car  propelled  by  steam  when  in  rapid  mo- 
tion ;  and  taking  a  seat  under  a  car  at  a  station  is  certainly 
not  a  safe  position.  The  cases  of  WycUt  vs.  Citlzeji^s  7?.  R. 
Co.,  (55  Mo.  489)  and  II  B,  Co.  vs.  Stout,  (17  Wall.  657) 
presented  very  different  questions.  In  Wyatt's  case  the 
plaintiff  jumped  from  a  street  car,  propelled  by  hon^es,  at 
the  repeated  solicitations  and  orders  of  the  conductor,  and 
in  Stout's  case  the  questions  are  entirely  as  to  the  proper 
care  of  the  railroad  company  in  regard  to  inclosing  the  turn 
table.  In  this  case  the  Court  leave  it  to  the  jury  to  find 
whether  young  Ostertag  was  of  an  age  to  understand  that 
Jiis  position  was  an  unsafe  one,  or  not.  No  one  could  doubt 
that  it  was  hazardous.  The  facts  in  the  case  showed  tliis^ 
and  it  would  have  been  useless  to  leave  such  a  question  to  a 
jury.    That  it  was  so,  all  the  evidence  on  both  sides  estab- 
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lished.  The  death  of  the  boj  showed  this,  and  the  question 
of  fact  upon  which  the  responsibility  of  the  company  de- 
pended was,  whether  tlie  unfortunate  occurrence  could  have 
been  avoided  by  due  care  on  their  part. 

The  instructions,  taken  altogether,  appear  to  us  as  a  very 
fair  presentation  of  the  questions  for  the  determination  of 
the  jury,  and  indeed  we  do  not  very  well  see  how  the  jury 
could  have  found  otherwise  than  they  did.  The  accident 
was  evidently  the  result  of  a  singular  degree  of  carelessness 
on  the  part  of  the  boy,  without,  so  far  as  the  evidence  shows, 
the  least  fault  of  the  defendant's  servants.  That  the  boy 
was  not  observed  by  any  of  the  superintendents  or  mana- 
gers of  the  train  is  clear,  and  that  the  usual  precautions  of 
having  a  brakenian  walk  over  the  cars  from  one  end  of  the 
train  to  the  other  was  observed  in  this  case,  is  proved  by 
the  testimony  of  the  brakeman  ;  but  of  course  he  could  not 
see  a  person  sitting  under  one  of  the  cars,  although  a  num- 
ber of  boys  were  in  the  habit  of  gathering  wheat  from  the 
cars' and  wagons  at  this  station,  daily,  and  this  fact  was  well 
known  to  the  employees  of  defendant.  It  does  not  follow 
that  the  toleration  of  such  depredations  devolved  additional 
duties  on  defendant's  agents  in  moving  their  train.  It  seems 
likely  that  young  Ostertag,  who  was  sitting  on  the  trestle 
with  his  face  to  the  north,  did  not  observe  the  locomotive 
at  the  west  end  of  the  long  train — the  track  west  inclining 
to  the  south.  But  there  was  nothing  in  the  knowm  habits 
of  the  boys  who  gathered  wheat,  to  lead  the  conductors  or 
managers  of  the  freight  train  to  examine  underneath  the 
cars,  and  the  ringing  of  the  bell  was  not  with  any  view  to 
apprise  strangers,  but,  I  suppose,  altogether  for  the  con- 
venience of  the  employees  of  the  company. 

The  death  of  young  Ostertag  was  simply  an  unfortunate 
accident,  for  which  the  company  was  not  responsible. 

Judgment  affirmed  ;  the  other  judges  concui 


See  Jia/ir  V.  Atlantic  &  Facific  B.  B.,  infra,  paga  23,  and  cases  in  Dote. 
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COENELIUS  BRENNAN  m.  THE  FAmilAYEN  & 
WESTVILLE  RAILEOAD  COMPANY. 

45  Connecticut,  284. 

Supreme  Court  of  Connecticut^  December  Tarm^  1877. 

The  plaintiff,  a  boy  ten  years  of  age,  was  riding  free  on  the  front  plat- 
form of  a  horse-railroad  car,  with  the  knowledge  of  the  conductor  and 
driver,  the  latter  having  reques*-ed  him  to  hand  in  a  package  at  a  place 
they  were  to  pass.  Before  quite  reaching  the  place  for  stopping  for  this 
purpose,  the  plaintiff  jumped  off  the  platform  and  fell  under  the  car 
and  was  badly  hurt.  A  printed  notice  was  posted  conspicuously  in  the 
car,  forbidding  passengers  to  stand  upon  or  get  on  or  off  at  the  front 
platform,  or  to  get  on  or  off  the  car  when  in  motion,  and  declaring  that 
the  company  would  not  be  responsible  for  any  accident  happening 
thereby.  In  an  action  against  the  company  for  the  injury,  the  Court 
below  found  that  itVas  caused  by  the  careless  driving  and  management 
of  the  car,  that  the  plaintiff  in  getting  off  under  the  circumstances  used 
as  much  care  as  could  be  expected  from  a  person  of  his  age,  and  that 
no  contributory  negligence  on  his  part  was  proved.  Held,  on  a  motion 
of  the  defendants  for  a  new  trial — 

1.  That  the  conclusion  of  the  Court  upon  the  question  of  negligence  wan 
one  of  fact,  which  could  not  be  reviewed  by  this  Court. 

2.  That  it  was  within  the  scope  of  the  authority  of  the  conductor  and 
driver  to  receive  and  let  off  the  plaintiff  as  a  passenger,  and  that  it  did 
not  alter  the  case  that  the  conductor  did  not  require  him  to  pay  fare. 

3.  That,  even  if  the  driver  was  not  authorized  to  deliver  the  package  not 
to  employ  the  plaintiff  to  do  it,  yet  evidence  that  he  requested  him  to 
carry  it  in  was  admissible  on  the  question  of  negligence,  to  show  that 
he  knew  that  the  plaintiff  was  on  the  car  and  was  intending  to  get  off 
at  the  place  in  question. 

4.  That  the  averment  that  "the  defendants  so  negligently  managed  the 
car  as  to  run  it  upon  and  over  plaintiff,  '  was  sufficient  to  admit  proof 
that  the  negligence  consisted  in  not  stopping  the  car  at  the  proper 
time. 

5.  That  even  if  the  plaintiff  was  to  be  regarded  as  a  trespasser  in  the  cat' 
that  fact  would  not  necessarily  defeat  his  right  of  action. 
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6  That  a  special  duty  devolved  upon  the  conductor  and  driver  in  view 
of  the  fact  that  the  plaintiff  was  so  young,  to  see  that  the  rule  forbid- 
ding him  to  stand  on  the  front  platform,  or  get  off  from  it,  was  ob- 
served by  him. 

Trespass  on  the  case  for  an  injury  to  the  plaintiff 
through  the  negligence  of  the  defendants,  a  horse  raih'oad 
company,  brouglit  to  tlie  Superior  Court  in  New  Haven 
County,  and  heard  in  damages,  after  demurrer  overruled  by 
Hitchcock,  J.  The  Court  made  the  following  finding  of 
facts  : 

At  the  time  of  the  injury  complained  of  the  plaintiff  was 
nine  years  and  eleven  months  old  ;  he  was  of  ordinary  men- 
tal capacity,  and  could  read  and  write. 

The  defendants  were  a  corporation,  legally  created,  and 
as  such  were  operating  a  horse  railroad  from  the  city  of  New 
Haven,  its  western  terminus,  to  Fair  Haven,  its  eastern  ter- 
minus. 

On  the  morning  of  September  23d,  1872,  about  seven 
o'clock,  as  the  car  of  the  defendants  was  running  to  its  east- 
ern terminus,  and  was  within  half  a  mile  of  it,  the  plaintiff, 
who  was  well  known  to  the  driver  of  the  car,  asked  the  lat- 
ter if  he  might  ride  on  the  car  ;  the  driver  assented,  and  the 
plaintiff  thereupon  got  on  the  east  platform  of  the  car  with 
the  driver,  for  the  purpose  of  riding  to  the  Fair  Haven  post 
ofSce,  to  find  the  man  from  whom  he  received  papers  to  dis- 
tribute, which  was  less  than  a  quarter  of  a  mile  distant.  He 
was  a  newspaper  carrier.  While  on  the  platform,  as  the 
car  was  approaching  the  post  office,  the  driver  requested  the 
plaintiff  to  take  a  package  of  newspapers,  then  lying  on  the 
platform,  and  deliver  it  at  the  Fair  Haven  post  office,  which 
the  car  was  about  to  pass  ;  and  the  plaintiff  manifested  to  the 
driver  his  willingness  to  do  so.  The  driver  did  not  stop  nor 
slacken  the  speed  of  the  car  as  it  came  near  or  arrived  at  the 
post  office  ;  and  it  was  then  going  so  fast  that  the  plaintiff 
,did  not  get  off,  but  he  kept  on  with  the  car  to  the  eastern 
terminus  of  the  road,  (which  was  but  a  short  distance. 
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wliere  the  liorses  were  imhitclied  from  the  east  end  of  the 
^car  and  hitched  to  the  west  end  of  it,  and  started  westward 
for  New  Haven,  the  plaintiff  being  on  tlie  car,  bnt  intend- 
ing to  go  back  on  it  no  further  tlian  the  post  office. 

Soon  after  the  car  had  started  westward  for  New  Haven, 
the  driver  requested  the  plaintiff  to  bring  the  package  from 
the  east  to  the  west  platform  of  the  car,  which  the  plaintiff 
did ;  and  at  the  same  time  he  again  requested  the  plaintiff 
to  deliver  the  package  at  the  post  office. 

When  the  car,  on  its  westward  course,  arrived  within 
about  eight  feet  of  the  post  office  the  driver  did  not  stop  the 
car,  but  continued  it  at  its  ordinary  speed.  The  plaintiff, 
under  these  circumstances,  attempted  to  get  off  from  the 
west  end  of  the  car  at  the  post  office,  having  at  the  time  the 
package  under  his  right  arm,  and  with  his  left  hand  he  had 
hold  of  an  iron  handle  on  the  end  of  the  car.  In  thns  get- 
ting off  the  lower  step  of  the  west  platform,  the  plaintiff  was 
by  the  onward  motion  of  the  car  swung  under  the  forward 
wheel  on  the  south  side,  which  ran  over  his  leg  and  caused 
the  injnry  complained  of.  This  injury  was  the  result  of  the 
careless  and  negligent  driving  and  management  of  the  car 
by  the  defendants'  driver  and  conductor.  The  plaintiff,  in 
getting  off  the  car  under  the  circumstances,  used  as  much 
care,  caution  and  prudence  as  could  be  expected  from  a  per- 
son of  his  age,  and  no  contributory  negligence  on  his  part 
is  found  to  have  been  proven.  The  first  the  driver  or  con- 
ductor knew  of  the  plaintiff's  having  got  off  the  car 
was  by  a  signal  to  stop  from  a  bystander.  The  car  was 
then  immediately  stopped  within  a  distance  of  half  its 
length. 

The  driver  knew  that  the  plaintiff*  was  on  the  car  as  it 
started  on  its  return  to  New  Haven,  and  the  circumstances 
under  which  he  was  on  the  car,  and  that  he  intended  to  go 
no  further  on  it  than  to  the  post  office,  and  that  he  was 
there  to  deliver  the  package.  There  was  no  evidence  as  to 
whether  the  place  where  the  plaintiff  got  off*  was  a  proper 
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or  improper  one  to  get  off,  and  no  claim  as  to  tins  was  raised 
during  the  trial.  • 

The  plaintiff  paid  no  fare  but  was  riding  free  of  eharge. 
By  the  rules  of  the  defendant  company,  neither  the  driver 
nor  conductor  had  authority  to  carry  or  allow  persons  or 
packages  on  the  car,  without  payment  of  fare  or  freight. 

At  the  time  of  the  injury  the  following  notice  printed  in 
large  type,  was  conspicuously  posted  at  each  end  of  the 
car: 

PASSENGERS  ARE  FORBIDDEN  

1st.  To  get  on  or  off,  or  to  occupy,  the  forward  plat- 
form. 

2d.  To  occupy  the  rear  platform  when  there  is  standing 
room  inside. 

3d.  To  stand  on  the  steps,  or  get  on  or  off  the  cars  when 
in  motion. 

4th.    To  put  their  heads  or  arms  out  the  windows. 

7th.  The  company  will  not  be  responsible  for  any  acci- 
dent occurring  under  a  violation  of  any  of  the  above  rules. 

Packages  committed  to  the  care  of  the  company  for  con- 
veyance were  carried  on  the  front  platform,  where  the 
driver  had  to  keep  watch  of  them  and  see  that  they  did  not 
leave  the  car  without  his  knowledge,  though  it  was  not  his 
duty,  but  that  of  the  conductor,  to  deliver  the  same. 

By  the  rules  of  the  company  it  was  the  duty  of  the  driver 
to  attend  to  his  team,  and  to  look  ahead,  and  to  the  right 
and  left  for  passengers  ,  he  had  no  duties  as  to  passengers 
other  than  those  of  a  prudent,  careful  driver,  and  neither  he 
nor  the  conductor  had  aay  authority  to  allow  transit  of  per- 
sons or  property  on  the  car  free  of  fare  or  freight. 

To  all  the  evidence  offered  by  the  plaintiff  to  show  that 
he  was  permitted  to  get  upon  and  ride  on  the  car  by  the 
driver  and  conductor,  and  with  their  knowledge  and  con- 
sent, past  the  post  <)ffice  to  the  eastern  terminus,  and  thence 
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back  to  the  place  where  the  injury  occurred,  the  defendants 
objected,  upon  the  ground  that  neither  the  driver  nor  con- 
ductor had  power  to  give  the  plaintiff  a  free  ride;  that  the 
driver  had  nothing  to  do  with  persons  on  the  car;  that 
neither  was  an  agent  of  the  defendants  for  any  such  pur- 
pose ;  and  that  there  was  no  allegation  in  the  plaintiff's 
declaration  to  which  such  evidence  could  be  applied,  or 
which  it  tended  to  establish  ;  but  the  Court  overruled  the 
objection  and  admitted  the  evidence. 

Tiie  plaintiff,  for  the  purpose  of  showing  that  he  was  not 
a  trespasser  on  the  car,  but  was  there  with  the  knowledge 
and  permission  of  the  defendants,  and  to  show  that  the 
driver  knew  that  he  intended  to  get  off  at  the  post  office, 
and  was  negligent  in  not  stopping  the  car  for  him  to  get  off, 
offered  -^evidence  to  prove  that  the  driver  requested  the 
plaintiff  to  take  the  package  of  news])apers,  then  on  the 
])latform,  and  deliver  it  at  the  post  office,  and  that  the  plain- 
tiff assented  to  the  request,  and  that  it  was  while  he  was 
getting  off  the  car  with  the  package  that  he  was  injured. 
To  the  admission  of  this  evidence  the  defendants  objected, 
on  the  ground  that  the  driver  was  not  their  agent  for  the 
purpose  of  leaving  papers  at  the  post  office,  or  requesting 
or  employing  the  plaintiff  to  do  so ;  and  on  tlie  further 
ground  that  if  the  Court  should  be  of  the  opinion  that  the 
driver  was  their  agent  for  such  purpose,  then  his  employ- 
ment of  the  plaintiff,  if  within  his  authority,  made  the  plain- 
tiff his  fellow-servant,  for  whose  injury,  in  the  manner  above 
described,  the  defendants  would  not  be  liable;  and  on  the 
further  ground  that  the  evidence  was  not  relevant  to  any 
question  presented  by  the  plaintiff's  declaration.    The  Court 
overruled  the  objection  and  admitted  the  evidence. 

The  defendants  claimed  that  under  the  facts  they  were 
not  liable  for  the  injury ;  that  the  plaintiff  was  a  trespasser 
on  the  car,  and  that  they  owed  him  no  duty,  except  not 
wantonly,  (or  by  gross  carelessness,  tantamount  to  wanton- 
ness,) to  injure    him  ;  that  they  did  not  owe  him  even 
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that  till  aware  of  liis  presence  on  the  car  ;  that  thej  owed 
liim  no  duty  to  stop  and  let  liim  get  off  till  requested  to  do 
so,  or  at  least  till  made  aware  that  he  proposed  to  get  off 
where  he  did  ;  and  that  it  was  of  itself  a  negligent  and  care- 
less act  to  get  off  the  forward  end  of  the  car  while  the  same 
was  in  motion.  The  defendants  claimed  that  upon  the  un- 
disputed facts  in  the  case  and  upon  the  facts  as  fouiid,  as 
matter  of  law,  tliey  were  not  liable  in  this  case.  The  Court 
overruled  these  claims  and  rendered  judgment  for  the  plain- 
tiff for  full  damages. 

The  defendants  moved  for  a  new  trial  for  error  in  the 
rulings  of  the  Court. 

The  case  was  argued  at  a  former  term  of  the  Court,  and 
re-argued  at  the  present  term  by  direction  of  the  judges. 

G.  11.  Watrous,  in  support  of  the  motion. 
T.  E.Doolittle  and  W.  L.  Bennett,  contra. 

Cakpentek,  J.  The  plaintiff  at  the  time  of  the  accident 
was  ten  years  old.  He  was  riding  on  one  of  the  defendants' 
cars  w^tli  the  knowledge  and  consent  of  the  conductor  and 
driver,  but  without  paying  fare.  He  was  requested  by  the 
driver  to  take  a  package  of  newspapers,  wdiich  was  being 
carried  upon  the  car,  and  leave  it  at  the  post  office  in  Fair 
Haven,  where  the  boy  intended  to  get  off.  He  took  the 
papers,  and  without  notice  to  the  conductor  or  driver,  and 
while  the  car  was  in  motion,  before  reaching  the  crossing 
where  the  car  usually  stopped,  stepped  off  at  the  forward 
end  of  the  car,  and  in  doing  so  was  thrown  under  the  wheel 
and  received  the  injury  complained  of.  The  managers  of 
the  car  had  no  authority  to  carry  passengers  free.  A  notice 
was  conspicuously  posted  in  the  car,  printed  in  large  letters, 
forbidding  passengers,  among  other  things — "  1.  To  get  on 
or  off,  or  to  occupy  the  forward  platform."    *  3.  To 

stand  on  the  steps,  or  get  on  or  off  the  cars  when  in  motion." 
And  at  the  close  was  the  following  : — The  company  will 
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not  be  responsible  for  any  accident  occurring  under  a  viola- 
tion of  an}'^  of  the  above  rules." 

The  Court  found.  "  that  this  injury  was  the  result  of  the 
careless  and  negligent  driving  and  management  of  the  car 
by  the  defendants'  driver  and  conductor  of  the  same.  The 
plaintiff  in  getting  off  the  car,  under  the  circumstances,  used 
as  much  care,  caution  and  prudence  as  could  be  expected 
from  a  person  of  his  age,  and  no  contributory  negligence  on 
his  part  is  found  to  have  been  proven." 

The  Court  rendered  judgment  for  the  plaintiff,  and  the 
defendants  moved  for  a  new  trial. 

Before  considering  the  main  question  in  the  case  we  will 
briefly  notice  the  objections  to  evidence. 

To  the  evidence  offered  by  the  plaintiff  to  show  that  he 
was  permitted  to  ride  on  the  car  by  the  driver  and  conduc- 
tor, the  defendants  objected,  "upon  the  ground  that  neither 
the  driver  nor  conductor  had  power  to  give  the  plaintiff  a 
free  ride,  and  the  driver  had  nothing  to  do  with  persons  on 
the  car ;  that  neither  was  an  agent  of  the  defendants  for 
any  such  purpose." 

W e  think  this  objection  is  not  well  taken.  The  defend- 
ants' car  was  managed  and  directed  by  the  conductor  and 
driver.  It  was  within  the  scope  of  their  authority  to  re- 
ceive passengers  on  the  car  and  let  them  off.  Their  action 
was  the  action  of  the  company.  The  defendants  therefore 
received  the  plaintiff  as  a  passenger.  This  fiict  cannot  be 
affected  by  the  omission  of  the  conductor  to  collect  fare. 
Moreover,  the  matter  thus  proved  was  a  part  of  the  res  gestce  / 
it  shows  the  time  and  manner  of  the  accident  and  the  cir- 
cumstances attending  it. 

The  plaintiff,  for  the  purpose  of  showing  that  he  was  not 
a  trespasser  on  the  car,  but  was  there  by  the  knowledge  and 
permission  of  the  defendants,  and  to  show  that  the  driver 
knew  that  the  plaintiff  intended  to  get  off  at  the  post  office, 
and  was  negligent  and  careless  in  the  management  of  his 
team,  and  in  driving  the  car,  and  in  not  stopping  for  the 
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plaintiff  to  get  oft",  oft'ered  evidence  that  the  driver  requested 
the  plaintiff  to  take  a  package  of  newspapers  then  on  the 
platform,  and  deliver  it  at  the  post  office  ;  and  that  while  the 
plaintiff  was  getting  off  the  car  with  the"  package  he  was 
injured.  This  evidence  was  objected  to  on  the  ground  that 
the  driver  was  not  the  agent  of  the  defendants  for  tlie  purpose 
of  leaving  papers  at  the  post  office,  or  requesting  or  employ- 
ing the  plaintiff  to  do  so. 

We  think  this  evidence  was  admissible  for  soncie  or  all  of 
the  purposes  for  which  it  was  offered.  It  seems  that  the 
defendants  were  accustomed  to  carry  packages  and  parcels  on 
their  car,  and  that  both  the  conductor  and  driver  had  some 
duty  to  perform  in  respect  to  them.  Admitting  it  to  be  true, 
as  the  objection  assumes,  that  the  driver  was  not  authorized 
to  leave  the  papers  at  the  post  office,  or  to  employ  the  plaintiff 
to  do  so,  still  the  evidence  was  admissible  to  show  that  the 
driver  knew  that  the  plaintiff  was  on  the  car,  and  was  intend- 
ing to  get  off  at  the  post  office ;  and  we  think  that  such 
knowledge  has  some  bearing  upon  the  question  of  negligence. 

The  objection  that  requesting  the  plaintiff  to  take  charge 
of  the  papers  constituted  him  an  employee  of  the  defendants, 
if  true,  is  hardly  a  reason  for  excluding  the  testimony.  It 
was  still  admissible  for  the  purposes  for  which  it  was  offered. 
But  we  do  not  consider  that  the  plaintiff*  was  in  any  sense  an 
employee  of  the  defendants.  He  was  merely  requested,  as 
any  other  passenger  might  hav^e  been,  as  a  friendly  act,  to 
deliver  the  papers.  That  did  not  constitute  the  relation  of 
master  and  servant. 

The  objection  that  the  declaration  avers  no  negligence  in 
not  st(,)pping  the  car"  cannot  avail  the  defendants.  It  is 
alleged  that  the  defendants  "so  carelessly,  negligently  and 
unskilfully  managed  and  directed  said  car  as  to  run  said  ca^ 
upon  and  over  the  plaintiff."  That  is  certainly  broad  enough 
to  admit  proof  that  the  negligence  consisted  in  part  in  not 
stopping  the  car  at  a  proper  time. 

We  now  come  to  the  principal  and  most  important  question 
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in  the  case — the  claim  of  the  defendants  that  the  facts  found 
show,  as  matter  of  law,  that  the  defendants  were  guilty  of 
no  negligence,  and  that  the  plaintiff  was  guilty  of  contributory 
negligence  ;  and  that  the  finding  to  the  contrary  by  the  Supe- 
rior Court  should,  under  the  circumstances,  be  disregarded. 

If  the  finding  of  negligence  on  the  one  hand  and  of  due 
care  on  the  other  was  merely  a  conclusion  of  law  from  the 
facts  stated,  then  this  would  have  been  a  legitimate  question 
for  us  to  consider.  If,  on  the  contrary,  negligence  and  due 
care  are  simply  questions  of  fact,  then  the  case  is  placed 
beyond  our  reach  by  the  finding. 

Negligence  is  ordinarily  a  question  of  fact  and  has  been  so 
considered  by  this  Court.  Sometimes,  however,  it  has  been 
treated  as  a  mixed  question  of  law  and  fact,  especially  in 
cases  reserved,  and  the  questions  raised  have  been  heard  and 
determined.  We  think  it  must  be  regarded  as  a  question  of 
fact  here.  If,  however,  it  were  to  be  considered  as  a  mixed 
question  of  law  and  fact,  we  should  even  then  find  it  difficult 
upon  any  recognized  principles  to  disturb  the  judgment. 

If  it  be  admitted  that  the  plaintiff  was  a  trespasser  on  the 
defendants'  car,  his  right  of  action  is  not  necessarily  thereby 
defeated.  But  it  is  unnecessary  to  discuss  this  question,  as 
we  think  he  can  hardly  be  viewed  in  the  light  of  a  trespasser. 
He  was  rightfully  on  the  car — was  there  by  the  consent  of 
the  defendants'  servants.  They  had  a  right  to  collect  fare, 
and  as  between  themselves  and  their  employers  it  was  their 
duty  to  do  so.  Their  neglect  of  this  duty  did  not  make  him 
a  trespasser,  and  did  not  relieve  them  of  the  obligation  to  use 
reasonable  care  not  to  injure  him. 

In  the  facts  as  they  appear,  there  is  some  evidence  of  neg- 
ligence. Negligence  is  a  relative  term.  Conduct  which 
might  be  negligent  at  one  time  or  in  respoct  to  one  person, 
might  not  be  at  another  time  or  in  respect  to  another  person. 
Much  necessarily  depends  upon  the  condition  and  circum- 
stances of  the  parties.  If  the  plaintiff  had  been  an  adult, 
perhaps  the  notice  posted  at  each  end  of  the  car,  forbidding 
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passengers  to  get  on  or  off  tlie  forward  platform  or  while  tlic 
cars  were  in  motion,  and  that  tlie  company  would  not  be 
res]x>nsible  for  accidents  occurring  in  consequence  of  any 
viohition  of  these  rules,  would  have  been  all  that  would  have 
been  required  of  them.  There  is  room  for  the  presumption 
that  he  could  read  the  notice,  and  that  he  did  read  it,  and 
that  he  had  sufficient  judgment  and  discretion  to  heed  it. 
But  the  case  before  us  is  that  of  a  mere  child.  He  may  or 
may  not  have  read  the  notice.  If  he  read  it  he  may  not 
have  comprehended  it.  If  he  comprehended  it,  the  thought- 
lessness of  childhood  may  have  caused  him  immediately  to 
forget  it  and  consequently  to  disregard  it.  Under  these  cir- 
cumstances, there  was  some  obligation  resting  upon  the  driver 
and  conductor  to  see  that  these  rules  were  complied  with 

It  is  perfectly  natural  for  a  boy  of  that  age,  if  allowed  to 
do  as  he  pleases,  to  disregard  such  rules.  Some  restraining 
authority  seems  to  have  been  called  for  in  this  case  and  none 
was  exercised.  Thus  it  would  seem  that  there  may  have  been 
negligence  in  managing  and  directing  the  car  in  respect  to 
this  boy,  while  the  same  circumstances  in  respect  to  a  person 
of  mature  years  would  not  constitute  negligence.  An  adult 
might  have  stepped  off  the  car  with  impunity,  and  the  driver 
might  properly  have  allowed  him  to  judge  and  act  for  him- 
self. Not  so  with  this  boy.  He  knew  he  was  on  the  front 
platform  in  violation  of  the  rule.  Had  he  enforced  the  rule 
and  sent  him  inside  tlie  car,  probably  the  accident  would  not 
have  happened.  He  knew,  also,  that  the  boy  intended  to  get 
ofi  the  car.  If,  instead  of  sending  him  inside,  he  had 
allowed  him  to  get  olf,  but  had  restrained  him  until  he  had 
stopped  the  car,  then  there  would  have  been  no  accident.  So, 
too,  if  the  conductor  had  looked  after  the  plaintiff,  liemiglit 
easily  have  been  kept  within  the  rules,  and  the  accident  have 
been  prevented. 

These  remarks  are  applicable  to  some  extent  to  the  other 
branch  of  the  case — due  care  on  the  part  of  the  plaintiff. 
It  is  found  that  he    used  as  much  care,  caution  and  prudence 
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as  could  be  expected  from  a  person  of  his  age."  Conduct 
which  might  ordinarily  be  expected  from  sucli  a  boy,  might 
be  negligence  in  an  older  person. 

But  whether  the  Court  erred  in  arriving  at  conclusions  of 
fact  is  immaterial.  We  are  unable  to  see  that  it  erred  in  the 
application  of  legal  principles. 

A  new  trial  must  be  denied. 

In  thiii  opinion  the  other  judges  concurred. 

See  Jefferscnville  M.  &  /.  /?.  R.  v.  Rlky  10  Am.  Ry.  R.  325  and  cases  cited 
in  note  on  page  347 ;  East  Saginaw  City  R.  R.  v.  Bohn  lb.,  309  ;  Snyder 
V.  Hannibal  &  St.  Joseph  R.  R.  d  lb.,  25i  ;  Maker,  v.  Central  Park  N.  &  R 
B.  Ry.  15  lb.,  293  ;  Fillsburgh  A  &  J/.  P.  R.  R.  v.  CaidwelL  6  lb.,  100. 


J.  D.  HICKS,  EespondenU  vs.  THE  PACIFIC  EAIL- 
KOAD  COMPANY,  Appellant 

64  Missouri,  430. 

Supreme  Court  of  Missouri^  April  Term^  1877. 

In  suit  against  a  railroad  company  for  injuries  to  a  child,  it  appeared 
that  at  a  station  where  the  accident  occurred,  by  direction  of  his  father 
the  boy  was  in  the  habit  of  driving  stock  from  the  track  before  the  ar- 
rival of  trains,  and  would  then  seat  himself  on  the  platform  of  the  sta- 
tion, and  was  accustomed  to  get  on  freight  trains  on  their  arrival,  and 
ride  to  the  switch  ;  that  the  platform  had  been  built  by  the  company 
for  the  accommodation  of  passengers  and  persons  having  business  with 
the  road,  and  that  the  lad  had  been  frequently  told  to  keep  off  the  plat- 
form ;  that  while  standing  there  he  was  struck  and  injured  by  a  timber 
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projecting  from  a  freight  car  :  Hdd,  that  the  direction  was  under  the 
1  circumstances  merely  admonitory  and  not  imperative  in  such  sense  as 
'  to  make  him,  by  reason  of  the  order,  a  trespasser  ;  that  his  having  no 
right  or  business  there  did  not  constitute  him  a  trespasser  and  his  be" 
ing  there  was  not  such  negligence  as  in  law  to  contribute  directly  to  his 
injury  ;  that  even  supposing  the  child  was  a  trespasser,  the  liability 
of  the  company  to  him  for  injuries  would  not  be  restricted  to  those 
which  were  wanton,  but  would  embrace  all  such  as  resulted  from  want 
of  ordinary  care. 

The  care  and  caution  required  of  railroad  companies  in  running  their 
trains  are  commensurate  with  the  danger  to  persons  and  property  in- 
cident to  that  mode  of  conveyance;  and  in  running  through  towns  and 
cities  and  over  public  crossings,  or  in  the  vicinity  of  railroad  stations, 
they  must  exercise  care  and  caution  commensurate  with  the  risks  of 
accidents  at  such  places. 

Appeal  from  Jackson  County  Circuit  Court. 

E.  A.  Anderson  <&  Thos.  J.  Portis,  for  Appellant. 
James  K.  Shelby,  for  Respondent. 

Henry,  Judge,  delivered  the  opinion  of  the  Court. 

Tliis  was  an  action  by  plaintiff  to  recover  against  defend- 
ant damages  for  a  personal  injury  received  undei'  the  fol- 
lowing circumstances  : 

Plaintiff,  at  the  time  of  the  injury,  was  between  twelve 
and  fourteen  years  of  age.  On  the  evening  of  August, 
1872,  plaintiff  was  at  defendant's  platform  at  Lee's  Summit, 
in  Jackson  county,  when  a  freight  train  from  the  east  came 
in  on  defendant's  road. 

It  was  about  dusk,  and  a  piece  of  timber  with  which  one 
of  the  cars  was  loaded,  projecting  over  the  side  of  the  car 
from  twenty  inches  to  two  feet,  struck  plaintiff,  and  broke 
his  nose  and  otherwise  injured  him. 

The  plaintiff  testified  that  he  was  about  the  middle  of  the 
platform  when  struck.  Another  witness  testified  that  he 
(witness)  stood  in  the  middle  of  tlie  platform  when  the 'car 
passed  liim,  and  was  not  hit  by  it.  There  was  uncontradict- 
ed evidence  that  the  agents  of  the  company  had  repeatedly 


AMERICAN  RAILWAY  REPORTS.  27^ 


J.  D.  Hicks,  vs.  The  Pacific  R.  K.  Co. 

told  plaintiff  to  keep  off  the  platform.  His  father  lived  near 
the  depot,  and  this  boy  and  others  were  in  the  habit  of  going 
there  when  trains  arrived,  and  jumping  on  the  freiglit  trains 
for  a  ride.  He  had  no  business  there  that  evening.  He  was 
sent  to  the  road  by  his  father  about  half  an  hour  before  the 
arrival  of  this  train  to  drive  some  of  his  hogs  off  the  track, 
and  the  evidence  was  that  he  would  drive  tlie  hogs  a  short 
distance  from  the  track,  and  then  take  a  seat  on  the  end  of 
the  platform. 

The  train  came  in  on  the  main  track,  and  the  platform 
adjoined  this  track.  The  evidence  shows  that  between  Pleas- 
ant Hill  and  Lee's  Summit,  a  distance  of  twelve  miles,  there 
are  live  bridges,  the  last  one  about  four  miles  east  of  Lee's 
Summit.  This  bridge  is  twelve  feet  and  nine  inches  clear 
on  the  inside  ;  cars  are  nine  feet  wide.  At  Pleasant  Hill 
the  care  were  inspected  and  no  projecting  timber  seen,  and 
not  until  the  plaintiff  was  injured  was  it  known  tbat  the  tim- 
ber was  projecting. 

The  platform  was  built  by  the  defendant  for  the  accom- 
modation of  passengers  getting  on  and  off  its  trains,  and 
of  such  persons  as  had  business  with  defendant  at  its 
depot. 

The  Court,  of  its  own  motion,  refusing  six  asked  by  de- 
fendant, gave  the  following  instructions : 

1.  "  If  the  jury  find  from  the  evidence  that  the  platform, 
upon  which  the  plaintiff  was  standing  when  injured,  was  the 
place  used  by  persons  on  entering  and  leaving  the  cars  of 
defendant  at  Lee's  Summit,  and  also  for  receiving  and  dis- 
charging freight,  and  that  prior  to  that  time,  with  the  as- 
sent of  defendant,  persons  not  having  business  with  the  de- 
fendant were  in  the  habit  of  standing  on  said  platform,  up- 
on the  arrival  and  departure  of  the  trains  of  defendant,  and 
that  plaintiff,  while  standing  on  said  platform,  was  struck 
by  a  stick  of  timber  loaded  on  one  of  the  cars  of  defendant, 
and  projecting  from  the  side  of  the  car  over  said  platform, 
or  a  part  of  it ;  and  that  the  projection  of  said  stick  of  tim- 
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ber  was  dangerous  to  persons  standing  on  said  platform,  and 
was  not  loaded  07i  said  car  in  the  tisital  manner,  and  no 
warning  was  given,  to  persons  standing  on  said  platform,  by 
any  employee  of  defendant  of  the  danger  of  said  projecting 
stick  of  timber  ;  and  if  you  further  find  from  the  evidence, 
that  said  plaintilf  was  not  guilty  of  negligence,  on  his  part, 
which  contributed  directly  to  the  injury  he  received,  then 
the  jury  will  find  for  the  plaintiff,  and  assess  his  damages  at 
such  a  sum  as  you  may  believe  from  the  evidence  he  has  sus- 
tained, not  exceeding  the  amount  claimed  in  the  petition. 

"  But  if  the  jury  shall  believe  from  the  evidence  that  the 
stick  of  timber,  which  occasioned  the  injury  to  plaintiff, 
worked  out  of  its  proper  place  on  the  side  of  defendant's 
cars,  by  accident  and  without  the  fault  of  the  employees  of 
defendant,  and  its  condition  was  unknown  to  the  conductor 
of  the  train,  or  other  employees  of  defendant  on  said  train, 
and  could  not,  by  the  use  of  ordinary  care  on  the  part  of  the 
employees  of  defendant  on  said  train,  have  been  discovered; 
and  if  the  jury  further  find  that  said  car  was  loaded  in  the 
usual  way,  then  your  finding  will  be  for  the  defendant. 

"  Or  if  you  should  find  that  the  injury  complained  of  was 
caused  by  the  negligence  of  the  plaintiff  contributing  direct- 
ly to  produce  said  injury,  then  your  verdict  will  be  for  the 
defendant. 

"  Or,  if  you  shall  find  that  the  plaintiff,  prior  to  the  time 
he  was  injured,  had  been  in  the  habit  with  others,  of  get- 
ting on  the  trains  of  the  defendant  while  approaching  said 
depot,  for  the  purpose  of  riding  thereon  upon  switch  of  de- 
fendant, and  that  plaintiff  had  been  warned  by  the  em- 
ployees of  defendant  against  the  danger  of  their  getting  on 
the  trains  of  defendant,  and  if  you  shall  further  lind  that> 
at  the  time  plaintiff  was  injured,  he  was  endeavoring  to  get 
on  the  train  of  defendant,  and  in  doing  so  was  injured,  and 
was  thus  guilty  of  negligence  which  contributed  directly  to 
produce  the  injury  he  received,  then  your  finding  will  be 
for  defendant." 
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There  was  a  verdict  for  plaintiff  for  tweatj-one  hundred 
dollars. 

A  motion  for  a  new  trial  was  filed  by  the  defendant,  and 
plaintiff  remitting  nine  hundred  dollars  of  the  amount  found 
by  the  jury,  the  Court  overruled  the  motion  for  a  new  trial 
and  entered  a  judgment  for  plaintiff  .for  twelve  hundred 
dollars,  from  which  defendant  appealed. 

The  right  of  plaintiff*  to  recover  in  this  case  does  not  de- 
pend upon  the  principle  of  law  applicable  to  the  case  of  a 
passenger  or  one  who  has  procured  a  ticket  to  go  as  a  pas- 
senger upon  the  train,  who  is  injured  while  on,  or  getting  off 
or  on  the  train.  The  plaintiff  was  not  a  passenger,  nor  was 
he  there  to  become  such,  nor  had  he  any  business  with  the 
defendant  or  any  one  else  which  required  him  to  go  on  the 
defendant's  platform.  He  had  no  rig'nt  to  be  on  the  plat- 
form in  the  strict  sense  of  the  word,  but  was  there  by  suf- 
ferance. Yet  he  was  not  a  trespasser,  and  his  being  there 
was  not  such  a  negligence  as  the  law  recognizes  as  contribu- 
ting directly  to  the  injury.  The  evidence  tliat  plaintiff  had 
been  in  the  habit  of  going  to  the  depot  on  arrival  of  trains, 
and  getting  on  freight  trains  for  a  ride  on  the  switch,  and 
that  he  had  been  warned  of  the  danger,  and  told  by  defend- 
ant to  keep  off  of  the  platform,  we  do  not  regard  as  an  im- 
perative order ;  but,  under  the  circumstances,  as  only  ad- 
visory, and  not  making  plaintiff  a  trespasser  when  he  went 
on  the  platform. 

In  Giles  vs.  The  Penn.  Railroad  Co.  (59  Penn.  129),  it 
was  held,  and  we  think  correctly,  that  ^'  the  platform  of  a 
railroad  company,  at  its  station  or  stopping  place,  is  in  no 
sense  a  public  highway.  There  is  no  dedication  to  public 
use  as  such.  It  is  a  structure  erected  expressly  for  the  ac- 
commodation of  passengers  arriving  and  departing  on  the 
train." 

That  was  a  case  of  injury  received  by  one  from  the  fall- 
ing of  a  platform  at  a  railroad  station  where  a  large  concourse 
of  people  had  assembled  to  sec  Andrew  Johnson,  and  the 
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distinguislied  gentlemen  who  accompanied  him,  when  he 
visited  the  West  while  President  of  the  United  States. 

The  Court  further  observed  in  that  case  :  "The  plaintiff 
may  not  have  been  technically  a  trespasser.  The  platform 
was  open  ;  there  was  a  general  license  to  pass  over  it.  But 
he  was  where  he  had  no  legal  right  to  be  ;  his  presence  there 
was  in  no  way  connected  with  the  purposes  for  which  the 
platform  was  constructed.  Had  it  been  the  hour  for  the 
arrival  or  departure  of  a  train,  and  he  had  gone  there  to 
welcome  a  coming  or  speed  a  parting  guest,  it  might  very 
well  be  contended  that  he  was  there  by  authority  of  de- 
fendant, as  much  as  if  he  was  actually  a  passenger ;  and  it 
would  then  matter  not  how  unusual  mio^ht  have  been  the 
crowd,  the  defendant  would  have  been  responsible.  As  to 
all  such  persons,  to  whom  they  stood  in  such  a  relation  as 
required  care  on  their  part,  they  were  bound  to  have  the 
structure  strong  enough  to  bear  all  who  should  stand  on  it. 
As  to  all  others^  they  were  liable  only  for  wanton  injury^'' 
The  judge  who  delivered  the  decision  in  that  case  it  will  be 
seen,  in  a  mere  dictum^  however,  occupied  the  extreme 
ground  in  favor  ot  railroad  companies ;  holding  that  one 
going  upon  a  platform  of  a  company,  without  having  any 
business  there,  cannot  recover  for  an  injury  received  in 
consequence  of  the  carelessness  or  negligence  of  the  em- 
ployees of  the  company,  but  only  for  injury  wantonly  in- 
flicted. If  that  be  the  law,  the  judgment  in  this  case  cannot 
stand.  We  think  that  the  conclusion  of  the  Court  in  that 
case  was  correct,  and  the  argument  to  show  that  defendant 
was  not  liable  on  the  facts  proven  is  unanswerable ;  but  the 
doctrine  announced  in  that  portion  of  the  paragraph  we 
have  quoted  and  italicized  we  do  not  think  sustained  by  au- 
thority. 

In  Commonwealth  vs.  Power  (7  Met.  600),  it  was  held 
that  the  opening  of  depots  and  platforms  for  the  sale  of 
tickets,  for  the  assembling  of  persons  going  to  take  passage 
or  landing  from  the  cars,  amounts  in  law  to  a  license  to  all 
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persons,  prima  facie  to  enter  the  depot,  and  that  such  en- 
try is  not  a  trespass,  but  that  it  is  a  license  conditional,  sub- 
ject to  reasonable  and  useful  regulations ;  and  on  non-com- 
pliance with  such  regulations,  the  license  is  revocable,  and 
may  be  revoked,  either  as  to  an  individual  or  as  to  a  class 
of  individuals,  by  actual  or  constructive  notice  to  that  effect. 

In  Kerwhacker  vs.  C.  (7.  C.  R.  R.  Co.  (3  Ohio  175), 
Barttey,  Judge,  delivering  the  opinion  of  the  Court,  says, 
that  "  A  maxim  of  law,  tested  by  the  wisdom  of  centuries^ 
exacts  of  every  person,  in  the  enjoyment  of  his  property, 
the  duty  of  so  using  his  own  as  not  to  injure  the  property 
of  his  neighbor. — Hence  the  general  rule,  that  in  all  cases 
where  damage  occurs  to  another,  by  the  negligence  or  im- 
proper conduct  of  a  person  in  the  exercise  of  his  particu- 
lar trade  or  business,  an  action  is  maintainable.  How  far 
this  doctrine  is  applicable  to  railroad  companies,  in  the  ex- 
ercise of  their  peculiar  business,  is  the  question  presented 
before  us." 

That  was  an  action  against  a  railroad  company  for  killing 
hogs  that  were  on  the  track  and  run  over  by  a  train.  It 
was  not  a  right  of  the  owner  to  have  his  hogs  on  the  track, 
although  he  had  a  right  to  let  them  run  out. 

The  Court  below  refused  to  instruct  that  if  defendant's 
agents  could,  in  the  use  of  ordinary  care,  have  easily  and 
safely  avoided  the  destruction  of  the  property,  by  checking 
the  speed  of  the  train,  the  defendant  was  liable ;  but  in- 
structed that  as  the  hogs  were  improperly  on  the  railroad, 
the  defendant's  agents  were  not  bound  to  check  the  ordi- 
nary and  usual  speed  of  the  cars,  or  use  any  means  of 
caution  to  save  plaintiffs  property.  The  Court  held  that 
"the  position  taken  by  the  Court  below,  assuming  the  ani- 
mals to  have  been  unlawfully  on  the  road,  would  justify  not 
only  a  wanton  disregard  of  the  plaintiff's  property,  but  even 
an  intentional  destruction  of  it  by  defendant's  agents,  pro- 
viding it  occurs  while  running  the  train  over  the  railroad 
in  the  ordinary  way  and  at  the  usual  speed." 
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A  person  walking  on  the  track  of  a  railroad,  at  other 
points  than  a  public  crossing,  is  a  trespasser;  and  yet  it  has 
never  been  held  in  this  State  that  the  company  is  only  lia- 
ble for  wanton  injuries  inflicted  upon  him  by  its  employees  ; 
but  this  Court  has  uniformly  held,  that  if  injured  or  killed 
under  those  circumstances,  by  the  negligence  of  the  em- 
ployees of  the  company  running  the  train,  he  or  his  repre- 
sentatives may  recover.  It  was  so  held  in  Isabel  vs.  Ha7i. 
dt.  St.  Jo.  R.  R.  Co.,  60  Mo.  480.  The  instruction  given 
by  the  Court  below,  and  objected  to  by  defendant,  was, 
that  "  though  Isabel  had  no  right  to  be  on  the  track  of  de- 
fendant's railroad,  yet  the  fact  that  he  was  upon  their  prop- 
erty did  not  discharge  them  from  the  observance  of  due  care 
towards  him  ;  nor  did  it  give  the  defendants,  nor  their  em- 
ployees, any  right  to  I'un  over  him,  if  that  could  have  been 
avoided  by  the  exercise  of  ordinary  care  and  watchfulness." 

Wagner,  J.,  who  delivered  the  opinion  of  the  Court, 
said  :  "  There  can  be  no  objection  urged  against  the  instruc- 
tion— no  doctrine  is  better  established  in  this  State  than  the 
principle  it  enunciates." 

The  case  of  Maker  vs.  Pacific  R.  R.  Co.,  is  to  the  same 
effect,  as  are  all  the  cases  decided  by  this  Court  growing  out 
of  injuries  received  from  a  running  train  by  persons  on  the 
track  of  the  road.  We  are  not  aware  that  any  Court  in  this 
country  or  in  England  has  held  that  in  such  cases  the  company 
is  only  liable  for  injury  wantonly  inflicted  by  defendant. 

What  distinguishes  the  case  at  bar,  in  principle,  from 
those  cases  ?  Even  admitting  that  plaintiff  was  a  trespasser 
when  on  tne  platform,  he  was  no  more  a  trespasser  than  one 
on  the  track  of  the  company,  and  the  same  principle  of  law 
governs  both  cases.  The  argument  of  defendant's  counsel 
would  only  hold  the  company  liable  in  a  case  where  the  con- 
ductor of  the  train  would  be  lield  guilty  of  murder  or  man- 
slaughter in  one  of  the  degrees,  and  we  think  he  is  not  sup- 
, ported  by  the  decision  of  any  superior  Court  in  this  country 
or  in  England. 
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"  Im  Isabel  vs.  Ran.  <&  St.  Jo.  B.  R.  Co.^  supra,  the 
|Court  says  our  decisions  have  been  uniform ;  that,  altliough 
a  person  may  be  improperly  or  unlawfully  on  the  track  of  a 
railroad,  still  the  fact  will  not  discharge  the  company  or  its 
employees  from  the  observance  of  due  care,  and  they  have  no 
right  to  run  over  and  kill  him,  if  they  could  have  avoided 
the  accident  by  the  exercise  of  ordinary  caution  or  watch- 
fulness." 

Does  the  instruction  given  by  the  Court  below  conflict 
with  these  views  ?  It  hypothecates  the  right  of  plaintiff  tore- 
cover  upon  the  following  facts  to  be  found  by  the  jury  :  that 
the  platform  was  the  place  used  by  persons  on  entering  and 
leaving  the  cars,  and  for  receiving  and  discharging  freight ; 
that  prior  to  that  time,  with  the  assent  of  defendant,  persons 
not  havino:  business  with  defendant  w^ere  in  the  habit  of 
standing  on  said  platform  upon  the  arrival  and  departure  of 
the  trains ;  that  plaintiff,  while  standing  on  said  j^latform, 
was  struck  by  a  stick  of  timber  loaded  on  one  of  the  cars 
and  projecting  from  the  side  of  the  car,  over  the  platform^ 
•  or  a  part  of  it ;  that  the  projection  of  said  timber  was  dan- 
gerous to  persons  on  said  platform  ;  that  no  warning  was 
given  by  any  employee  of  defendant  of  said  danger,  and 
that  said  plaintiff  was  not  guilty  of  negligence  which  con- 
tributed directly  to  the  injury  he  received.  They  were  fur. 
ther  instructed  that  if  the  stick  of  timber  worked  out  of  its 
proper  place  by  accident,  and  without  the  fault  of  defend- 
ant's employees,  and  its  condition  was  unknown  to  defend- 
ant's employees  on  said  train,  and  by  the  use  of  ordinary 
care,  could  not  have  been  discovered,  and  that  the  car  was 
loaded  in  the  usual  way,  the  plaintiff  could  not  recover.  A 
higher  degree  of  care  is  required  of  a  railroad  company  in 
regard  to  passengers  getting  on  or  off  a  train  at  its  depot,  than 
they  are  held  to  as  to  persons  there  merely  to  gratify  curi- 
osity ;  but  we  cannot  subscribe  to  the  doctrine,  that  even 
as  to  a  trespasser  on  the  platform  any  more  than  a  tres- 
passer on  the  track  of  the  company,  it  is  only  liable  for 
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wanton  or  intentional  injuries  to  persons  so  trespassing. 

In  the  case  of  Bh^ge  vs.  Gardiner  (19  Conn.  507),  which 
was  an  action  against  defendant  for  negligently  placing  and 
leaving  a  heavy  gate  so  that  plaintiff,  a  child  under  seven 
years  of  age,  was  hadly  injured  by  its  falling  upon  him, 
Church,  C.  J.,  said  :  "  We  do  not  decide  whether,  in  this 
case  the  plaintiff  was  a  trespasser  or  not.  There  are  many 
acts  deemed  acts  of  trespass,  which  involve  civil  liability, 
where  there  is  no  fault ;  and  on  the  ground  that  where  one 
of  two  innocent  parties  must  suffer,  he  who  is  the  proximate 
cause  of  the  injury  must  be  responsible  for  it.  But  this  is  not 
a  case  between  faultless  parties.  The  gross  negligence  of 
the  defendant  is  here  the  cause  of  action,  and  he  alone  is  re- 
sponsible for  the  entire  consequence  of  it,  unless  there  has 
been  fault  on  the  part  of  plaintiff." 

In  that  case  the  gate  was  on  defendant's  premises,  and 
plaintiff  put  his  hand  upon  and  shook  it,  when  it  fell  upon 
him ;  yet  he  recovered  a  judgment,  which  was  affirmed  in  the 
Supreme  Court  of  Errors.  The  cases  cited  to  show  that 
where  one  permits  another  to  go  on  or  over  his  premises, 
the  former  is  not  liable  to  the  latter  for  injuries  received 
from  falling  into  a  pit,  which  had  been  left  open  on  the 
premises,  and  similar  accidents  are  not  in  point. 

If  one  go  upon  the  railroad  track  at  a  point  where  he  has 
no  right  to  be,  and  be  injured  by  falHng  into  a  ditch  which 
the  company  had  left  open,  or  in  consequence  of  a  broken 
rail  on  the  track,  the  liability  of  the  company  would  be 
determined  by  the  same  principle  which  governs  in  the  class 
of  cases  cited.  Their  duty  to  keep  their  track  in  repair  is 
not  a  duty  to  trespassers  on  the  track,  and  they  cannot  re- 
cover damages  for  neglect  of  such  duty.  Or  if  one  should 
drive  a  team  on  the  right  of  way,  and  fall  into  a  pit  or  ditch 
left  open  by  the  company,  at  a  point  on  the  right  of  way 
where  plaintiff  was  not  invited  but  only  permitted  to  go, 
those  cases  would  be  applicable  ;  but  the  case  at  bar  rests 
upon  different  principles.  ^ 
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"A  direct  liability  exists  in  all  cases  where  personal  inju- 
ries have  been  sustained  by  the  neglect  of  duties  which  are 
of  a  general  and  public  character,  and  where  the  observance 
of  those  duties  is  recjuired  as  a  matter  of  public  security 
and  safety."    (23  Vt.  378.) 

The  care  and  caution  requii-ed  of  railroad  companies  in 
running  their  trains,  are  commensurate  with  the  danger  to 
persons  and  property  incident  to  that  mode  of  transj^orting 
freight  and  passengers,  and  at  some  points  on  tlie  road  greater 
care  is  exacted  than  at  others.  In  running  through  towns 
and  cities,  and  over  public  crossings,  they  are  expected  to  be 
more  careful  than  at  other  places  where  not  so  likely  to  in- 
jure persons  or  property.  In  approaching  stopping  places 
wliere  people  are  in  the  habit,  for  business  or  pleasure,  of 
congregating,  they  must  exercise  the  care  and  prudence 
which  a  proper  regard  for  human  life  dictates ;  and  to  hold 
that  a  railroad  company  is  only  liable  for  wanton  injury  in 
such  a  case  as  we  are  considering,  would  encourage  reckless 
ness  in  the  running  and  managing  of  trains,  which  would 
be  intolerable.  These  companies  not  only  owe  a  duty  to 
pa,ssengers  and  others  lav^f ully  on  their  tracks  and  platforms, 
but  a  duty  to  the  public  to  exercise  the  rights  conferred  up- 
on them,  with  a  3ue  regard  to  the  safety  of  all  persons  and 
property. 

An  instruction  was  asked  by  defendant  to  the  effect  that 
the  burden  of  proof  was  on  plaintiff  to  establish  the  facts, 
naming  them,  which  rendered  it  liable  to  plaintiff.  The 
instruction  given  by  the  Court  does  not  use  those 
words,  but  substantially  so  instructed  by  declaring  that 
plaintiff's  right  to  recover  depended  upon  the  proof  of  those 
facts. 

The  instruction  given,  we  think,  was  a  remarkably  clear 
declaration  of  the  law,  and  presented  the  case  with  perfect 
fairness  to  the  jury. 

The  judgment  is  affirmed.  All  the  judges  concur,  except 
Sherwood,  C.  J.,  absent,  and  Judge  Hough  not  sitting. 
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As  to  the  degree  of  care  required  of  railroad  companies  towards  per- 
sons on  their  tracks.  2'erre  Haute  tfc  Indianapolis  R.  E.  v.  Graham,  6  Am- 
Ey.  R.  358  ;  Jeffersonville  M.  t&  /.  /?.  R.  v.  Goldsmith,  8  lb.  315  ;  Smith  v. 
Harinihal  &  St.  Joseph  R.  R.  lb.  12G  ;  Mulherrin  v.  Delaware  L.  <&  W.  R.  R. 
15  Id.  456. 

That  a  high  degree  of  care  is  required  of  a  railroad  in  managing  its 
cars  in  a  populous  city.  Illinois  Central  R.  R.  v.  Baches,  1  Am.  Ry.  R. 
585  ;  Chicago  B.  &  Q.  R.  R.  v.  Sfum,ps,  2  Id.  385  ;  Maginnis  v.  New  York 
Central  &c.  R.  R.  4  Id.  506;  Butler  v.  MilwaukeQik  St.  Paul  R.  R.  5  Id.  454; 
Chicago  t&  Altu7i  R.  R.  v.  Garry,  10  Id.  431. 


A.  CLAEK,  Respondent,  vs.  ST.  LOUIS,  KA^^SAS 
CITY  A^D  NORTHERN  RAILWAY 
COMPANY,  Appella?it 

64  Missouri,  440. 

Supreme  Court  of  Missouri,  April  Term,  1877. 

A  common  carrier  cannot,  by  a  special  contract  relating  to  the  transpor- 
tation of  stock,  defeat  an  action  in  tort,  for  their  own  delivery,  based  on 
his  common  law  obligation  to  use  due  diligence  in  transportation  of 
the  same.  The  liability  ot  defendant  in  such  case  does  not  arise  upon 
contract,  but  in  spite  of  it.  And  in  such  case  plaintiff's  petition  be- 
fore a  justice,  stating  the  delivery  of  the  stock  to  the  carrier,  his  un- 
dertaking to  transport  and  failure  to  deliver  them  at  their  destination 
their  value  and  the  loss,  although  irregular,  is  substantially  in  the  lorm 
of  an  action  ex,  delicto  founded  in  tort. 

Instructions  abstractly  correct,  but  not  founded  on  the  evidence,  should 
be  refuse!. 

In  cases  wliere  there  is  a  special  contract  with  the  carrier,  by  which  the 
common  law  liability  is  restricted,  and  the  action  is  in  form  ex,  contractu, 
it  see?ns  that  the  special  contract  must  be  set  out  in  the  declaration; 
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but  where  the  action  is  in  iort  for  the  breach  of  a  duty  or  obligation  im- 
posed by  law,  it  is  unnecessary  to  notice  the  special  contract,  although 
it  may  be  under  seal. 

Where  the  owner  contracts  to  load  and  unload  his  stock,  and  to  take 
charge  of  them  during  their  transportation,  and  does  in  fact  do  so,  the 
burden  of  proof  when  the  company  is  charged  with  negligence,  for  the 
loss  or  injury  to  the  stock,  is  upon  the  owner. 

Appeal  from  Jackson  County  Special  Law  and  Equity 
Court. 

W.  H,  Blodgett^  for  Appellant. 

Ballingal  &  Gioynne^  for  Respondent. 

Napton,  Judge,  delivered  the  opinion  of  the  Court. 

The  action  in  this  case  originated  before  a  justice  of  the 
peace,  and  was  for  the  recovery  of  damages  alleged  to  have 
been  occasioned  by  the  loss  of  some  hogs  shipped  on  the 
freight  cars  of  the  defendant. 

The  petition  filed  with  the  justice  stated  that  the  plaintiff 
delivered  to  the  defendant,  a  common  carrier,  one  hundred 
and  two  hogs,  which  the  defendant  undertook  to  con- 
vey from  Plarlem  to  St.  Louis  ;  that  only  eighty-five  hogs 
were  delivered  at  St.  Louis  ;  that  seventeen  hogs  were  not 
delivered,  worth  ten  dollars  and  thirteen  cents  each,  making 
in  all  the  sum  of  one  hundred  and  seventy-two  dollars  and 
twenty  cents,  for  which  amount  plaintiff  sues. 

Judgment  by  default  was  rendered  by  the  justice  against 
the  defendant,  from  which  an  appeal  was  taken  to  the  spe- 
cial law  and  equity  Court  of  Jackson  county. 

Upon  the  trial  in  the  Appellate  Court  the  defendant  insist- 
ed that  the  statement  of  facts  before  the  justice  was  insuffi- 
cient, but  the  Court  overruled  this  objection,  and  the  plain- 
tiff proceeded  with  his  evidence.  It  appeared  in  the  course  of 
this  testimony,  that  the  hogs  were  shipped  under  a  written 
contract,  which  was  as  follows  : 
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Kansas  City  Station, 

September  23d,  1S72." 

"Memorandum  of  an  agreement  made  and  concluded  this 
day  by  and  between  the  North  Missouri  Railroad  Company 
of  tlie  first  part,  by  the  station  agent  at  the  above  named 
station,  and  A.  Clark  of  the  second  part,  witnesseth,  that 
whereas  the  North  Missouri  Railroad  Company  transports 
cattle,  hogs,  horses,  pigs,  sheep,  lambs,  calves  or  other 
live  stock  at  the  rate  of  $40  per  car  load,  or — cents  per  one 
hundred  pounds,  and  advanced  charges  and  other  valuable 
considerations,  the  said  party  of  the  second  ])art  does  in  con- 
sideration thereof  hereby  agree  to  take  the  risk  of  injuries 
which  the  animals,  or  either  of  them,  may  receive  in  conse- 
quence of  any  of  them  being  wild,  unrul}',  weak,  escaping, 
or  maiming  each  other,  or  from  delays,  or  in  consequence  of 
any  hurt,  suffocation  or  other  effects  of  being  crowded  in 
the  cars,  or  on  account  of  being  injured  by  tlie  burning  of 
hay  or  straw,  or  any  other  material  used  by  the  owner  for 
feeding  stock  or  otherwise,  and  for  any  damages  occasioned 
tliereby,  and  also  all  risks  for  damages  which  may  be  sus- 
tained by  reason  of  any  delay  in  such  transportation,  and 
that  he  loill  see  to  it  that  the  cattle^  etc.^  are  securely  placed 
in  the  cars  f  urnished,  and  that  the  cars  are  properly  and 
safely  fastened,  so  as  to  prevent  the  escape  of  live  stock 
therefromy2C[\.&  it  is  further  agreed  betweeen  the  parties  that 
the  first  partj^  shall  in  in  no  case  be  held  liable  for  damages 
to  stock  shippers  under  this  contract  in  a  greater  sum  than 
$200  for  each  horse,  $100  for  each  cow,  bull  or  ox,  $50  for 
each  sheep,  calf  or  other  animal ;  and  it  is  further  agreed 
that  the  said  party  of  the  second  part  is  to  load  and  unload 
said  stock  at  his  own  risk,  the  North  Missouri  Railroad  Com- 
pany furnishing  co-laborers  to  assist, who  will  be  subject  to  the 
orders  of  the  owner  or  his  agent  while  in  that  service,  and  that 
tliesaid  party  of  the  second  part  who  will  also  assume  all  risk 
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for  damage  or  injury  to,  or  escape  of  the  live  stock,  which 
may  happen  to  them  while  in  the  stock  yards  awaiting  ship- 
ment, and  that  the  said  second  party  will  assume  the  charge 
of  feeding  and  watering  and  taking  care  of  the  stock  enum- 
erated herein,  at  his  own  expense  and  risk,  while  the  same  is 
in  the  stock  yards  of  the  first  ])arty  awaiting  shipment 
aboard  the  cars ;  and  it  is  further  agreed  between  the  parties 
hereto,  that  tlie  person  or  ])ersons  riding  free  to  take  charge 
of  the  stock  do  so  at  their  own  risk  of  personal  injury,  from 
whatever  cause,  and  that  the  said  person  shall  sign  the  in- 
dorsement on  the  back  of  this  agreement  ;  and  this  agree- 
ment further  witnesseth  that  the  said  party  of  the  second 
part  has  this  day  delivered  to  said  North  Missouri  Railroad 
Company  two  cars  of  hogs  (one  hundred  more  or  less,)  to  be 
transported  to  St.  Louis  station,  on  the  conditions  above  ex- 
pressed. 

"  S.  F.  Brown,  Station  Agent. 
"  A.  Clark." 

The  plaintiff's  evidence  tended  to  show  that  the  hogs 
were  put  into  two  cars,  and  that  before  the  owner  had  time 
to  close  the  door  of  the  car  the  train  started,  and  that  he 
informed  the  conductor  of  that  fact.  He  got  into  the  ca- 
boose at  Harlem  and  did  not  get  out  until  he  reached  the  E.. 
&  L.  Junction,  about  sixty  miles  from  there,  at  which  point 
he  observed  that  the  door  was  closed.  The  seventeen  hogs 
were  missing  at  St.  Louis. 

Upon  the  introduction  of  the  special  contract,  the  Court 
was  asked  to  declare  the  law  that  the  plaintiff  could  not  re- 
cover, but  the  Court  refused  to  so  declare,  and  gave  the 
following  instructions  to  the  jury  : 

1.  "  All  that  is  necessary  to  charge  the  defendant,  wlio  is 
a  common  carrier,  is  to  prove  the  delivery  of  the  hogs  to 
defendant  to  be  carried,  and  the  burden  of  accounting  for 
the  hogs  is  then  upon  the  defendant." 

2.  "The  burden  of  proof  is  on  the  defendant  to  show 
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that  the  hogs  were  not  lost  by  any  want  of  care  or  skill  and 
diligence  on  the  part  of  defendant  or  its  employees." 

3.  "  The  defendant  is  liable  for  any  loss  occasioned  by  the 
negligence  of  its  agents." 

4.  If  tlie  hogs  might  have  all  been  delivered  at  St. 
Louis  by  due  and  proper  care  of  defendant  or  its  employees, 
then  defendant  is  liable  for  the  loss."" 

5.  "If  defendant  would  exonerate  itself  from  liability,  it 
must  either  show  the  safe  delivery  of  the  hogs,  or  jnove  the 
loss  occasioned  by  one  of  the  causes  excepted  in  its  under- 
taking." 

The  verdict  and  judgment  were  for  the  plaintiff. 

The  point  in  regard  to  a  variance,  though  of  little  prac- 
tical importance,  has  been  urged  in  this  Court  with  apparent 
confidence,  and  assumed  to  be  based  upon  prior  decisions  of 
this  Court,  which  recognize  the  necessity  of  suing  upon  a 
special  contract  which  supersedes  an  implied  one. 

At  common  law  an  action  against  a  common  carrier  might 
be  either  in  case,  for  a  breach  of  duty,  or  in  assumpsit 
based  upon  the  implied  contract.  It  is  stated,  that  for  four 
hundred  years  the  usual  declaration  was  in  toH  based  upon 
the  custom  of  the  realm;  and  Mr.  Angell,  in  his  treatise  on 
the  law  of  carriers,  particularly  points  out  the  advantages 
and  disadvantages  of  either  form  of  action.  Lord  Little- 
dale  observes,  in  Burneit  vs.  Lynch  (5  B.  &  C.  609),  that 
"  where,  from  a  given  state  of  facts,  the  law  raised  a  legal 
obligation  to  do  a  particular  act,  and  tliere  is  a  breach  of 
that  obligation,  and  a  consequential  damage,  then,  although 
assumpsit  may  be  maintainable  upon  a  promise  implied  by 
law  to  do  the  act,  still  an  action  on  the  case  founded  in  tort 
is  the  more  proper  form  of  action,  in  which  the  plaintiff,  in 
his  declaration,  states  the  facts  out  of  which  the  legal  obli- 
gation arises — the  obligation  itself,  the  breach  of  it,  and  the 
damage  resulting  from  that  breach.  For  that  is  the  most 
accurate  description  of  the  real  cause  of  action,  and  that 
form  of  action  in  which  the  real  cause  of  action  is  most 
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accurately  described  is  the  best  adapted  to  every  case." 

In  cases  where  there  is  a  special  contract  with  the  carrier, 
by  which  the  common  law  liability  is  i-estricted,  and  the  ac- 
tion is  in  form  ex  contractu^  it  seems  to  be  settled  by  the 
authorities  that  the  special  contract  must  be  set  out  in  the 
declaration;  but  where  the  action  is  in  tort  for  the  breach  of 
a  duty  or  obligation  imposed  by  law,  it  is  unnecessary  to 
notice  tlie  special  contract,  althous^h  it  may  be  under  seal. 
Thus,  in  Kenlyside\?>,  Thornton  (2  Blacks.  Rep  1111),  an  ac- 
tion on  the  case  for  waste  was  maintained  against  the  tenant, 
although  covenant  on  the  deed  of  lease  might  also  have  been 
brought.  And  in  Burnett  vs.  Lynch  (5  B.  &  C.  589)  an 
action  on  the  case  founded  in  tort^  for  neglect  to  perform 
covenant  in  a  lease,  was  sustained  by  the  Court  of  King's 
Bench.  Chief  Justice  Abbott  observes,  that  ""'it  by  no 
means  follows,  that  because  a  promise  may  be  implied  by- 
law, this  action  on  the  case,  which  is  in  terms  founded  on 
the  breach  of  that  duty  from  which  the  law  implies  a  prom- 
ise, may  not  also  be  maintainable." 

Mr.  Anorell  observes  in  his  treatise  on  the  Law  of  Car- 
riers,  that,  in  an  action  on  the  case  against  a  common  carrier, 
it  is  not  necessary  to  state  what  his  duty  was  ;  it  being  suffi- 
cient to  state  that  he  is  a  common  carrier,  the  delivery  of  the 
goods,  and  their  loss  through  negligence.  It  is  for  the  defen- 
dant to  set  up  the  special  contract,  where  there  is  any.  {Par- 
tington vs.  Soioth  Water  R.  B.  Co.,  1 H.  c&  JV.  [Exch.],  392). 

It  seems  to  be  settled,  in  this  State  at  least,  that  a  com- 
mon carrier  cannot  relieve  himself  by  special  contract  from 
the  responsibility  which  he  incurs  at  common  law  for  the 
exercise  of  due  diligence.  A  diversity  of  opinion  has  pre- 
vailed as  to  the  degree  of  negligence  for  which  he  shall  be 
held  responsible,  but  in  this  State  he  is  required  to  exercise  " 
the  highest  degree  of  care  exacted  by  the  common  law. 
(  Michigan  S.  (&  N'.  1.  R.  R.  vs.  Ileaton,  37  Ind.  118 ;  New 
World  vs.  King,  16  Hen.  W.  S.  469  ;  Welsh  vs,  P.,  F.  W. 
d:  K  R.  R.y  10  Ohio,  65.) 
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The  action  in  this  case  is  based  upon  the  common  law  re- 
sponsibility of  the  carrier  for  negligence  from  whicli  no 
special  contract  could  relieve  him.  The  liability  of  the  de- 
fendant does  not  arise  from  a  special  contract,  but  in  despite 
of  it.  It  is  not  based  upon  contract  either  expressed  or  im- 
plied, but  upon  a  neglect  of  a  public  duty.  The  form  of 
the  complaint  before  the  jnstice  is  not  in  exact  accordance 
with  such  as  are  required  in  actions  on  the  case,  in  a  Court 
where  formal  pleadings  are  required,  but  it  may  be  considered 
as  substantially  an  action  ex  delicto  or  founded  in  tort. 

The  case  of  Davidson  vs.  Graham  (2  Ohio  St.  13),  and 
Camp  Hartford  and  Neio  York  Steamho  it  C>m  mnij^ 
decided  by  the  Supreme  Court  of  Errors  of  Connec^ticut  in 
1876  (3  L.  &  E.  Rep.  Xo.  17),  are  actions  of  assumpsit,  and, 
therefore,  not  applicable  to  this  case.  The  Court  below, 
therefore,  properly  ruled  that  there  w^as  no  variance. 

The  instructions  given  by  the  Court  are  abstractly  cor- 
rect, but  not  applicable  to  the  facts  in  evidence.  They  do 
not  call  the  attention  of  the  jury  sufficiently  to  the  duty 
devolved  on  the  plaintiff  under  his  special  contract  of  taking 
care  of  the  stock  and  seeing  that  they  were  securely  placed 
in  the  cars.  The  owner  obligated  himself  to  see  that  the 
cars  were  safely  and  properly  fastened,  so  as  to  prevent  the 
escape  of  the  hogs.  It  appears  from  his  own  statement 
that  this  was  not  done  ;  but  he  excuses  himself  by  saying 
that  the  train  started  before  he  had  an  opportunity  of  shut- 
ting the  doors.  As  the  special  contract  imposed  on  the 
plaintiff  this  duty,  it  should  have  been  left  to  the  jury  to  de- 
termine whetlier  the  escape  of  the  hogs  was  owing  to  the 
negligence  of  the  plaintiff,  or  of  the  defendant's  servants. 
^  And  the  burden  of  proving  this  negligence  on  the  part  of 
the  defendant  was,  by  the  special  contract,  thrown  upon 
the  plaintiff. 

In  Louisville  L.  (&  It.  R.  Co.  vs.  Wedger  (Am.  Law  Eeg. 
for  1874,  p.  149),  which  was  a  case  where  the  contract  was 
similar  to  the  present,  the  Kentucky  Court  of  Appeals  ob- 
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served:  ^'AVhen  the  owner  contracts  to  load  and  unload 
his  stock,  and  to  take  charge  of  them  during  their  transpor- 
tation, and  does  in  fact  do  so,  the  burden  of  proof,  when  the 
company  is  charged  with  negligence  for  the  loss  or  injury 
to  the  stock,  is  upon  the  owner,  as  the  party  who  has  the 
care  of  the  property  is  presumed  to  know  how  the  injury 
occurred,  and  must  himself  suffer  the  loss,  unless  negli- 
gence is  shown  on  the  part  of  the  carrier  or  his  employees." 

The  decisive  question  in  this  case  was,  whether  the  ad- 
mitted neglect  of  duty  on  the  part  of  the  owner  was  oc- 
casioned by  the  acts  of  the  defendant's  officers,  or  was  the 
result  of  his  own  negligence.  It  devolved  upon  the  plain- 
tiff to  show  that  he  was  prevented  from  closing  the  doors 
of  the  cars  by  the  acts  of  defendant  or  its  agents,  and  that 
he  did  everything  in  his  power  to  see  to  the  fastening  of  the 
cars. 

The  judgment  is  reversed,  and  the  cause  remanded.  The 
other  judges  concur,  except  Sherwood,  G.  J.,  who  was  ab- 
sent. 

Hannibal  R.  R.  v.  S^olft  1  Am.  Ry,  R.  43i ;  Le  m^-  v.  Great  Western  Ry., 
15  Id.  601,  and  note  on  page  619 ;  Central  R.  R.  &  Bjl  Jcing^Co.  v.  Andtr- 
son  16  Id.  85. 


E.  SWEAEmGEN,  Defendant  in  Error,  v.9.  M.,  K.  &  T. 
R.  U  CO.,  Plaint[f  in  Error, 

64  Missouri,  73 

Supreme  Court  of  Missouri,  October  Ter?n,lS76. 

To  entitle  plaintiff  to  recover  against  a  railroad  company  under  §5  of  the 
Damage  Act  (  >  •  agn.  Stat.,  2oO)  lor  the  value  of  stock  killed  in  open  and 
unfenced  depot  grounds  he  must  prove  negligence  in  defendant.  Suca 
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open  spaces  seem  to  be  regarded  as  in  a  measure  dedicated  to  public 
use,  and  somewhat  in  the  nature  of  public  highways,  and  therefore 
within  the  exception  of  the  statute. 

Error  to  Howard  Circuit  Court. 

John  Monigo7nery,  Jr.,  for  Plaintiff  in  Error. 

Herndon  <&  Herndon,  for  Defendant  in  Error. 

Hough,  Judge,  delivered  the  opinion  of  the  Court. 

This  was  an  action  to  recover  the  value  of  certain  live 
stock  killed  by  the  cars  of  defendant  at  Estil  Station,  in 
Howard  county.  The  record  has  been  prepared,  and  certi- 
fied by  the  judge  of  the  Circuit  Court,  in  conformity  with 
rule  sixteen  of  this  Court,  and  contains  the  following  state- 
ment of  the  proceedings  of  the  trial : 

The  plaintjff  introduced  evidence  tending  to  show  that 
on  the  night  of  the  16th  day  of  April,  1874,  the  stock  des- 
cribed in  the  petition  were  killed  by  a  train  of  cars  operated 
by  defendant,  upon  its  road  at  Estil  Station,  in  Howard 
county  ;  that  they  were  his  property,  and  of  the  value  of 
$380 ;  that  the  injury  occurred  in  the  night  time,  and  that 
the  stock  appear  to  have  been  killed  north  of  the  depot  and 
within  the  switch  limits ;  that  the  place  where  the  stock  was  ^ 
killed  was  left  open  for  the  transaction  of  the  business  of  the 
railway  company  and  the  public,  and  was  necessary  for  that 
purpose. 

Defendant  asked  an  instruction  that  upon  the  evidence 
the  plaintiff  could  not  recover.  This  the  Court  refused  to 
give,  holding  the  action  was  brought  under  the  fifth  clause  of 
the  Damage  Act ;  and  upon  proof  of  the  killing  or  injury  of 
the  stock  at  this  point,  negligence  was  presumed,  and  should 
be  rebutted  with  proof  by  the  defendant.  To  which  ruling 
defendant  then  and  there  excepted,  at  the  time. 

Defendant  introduced  evidence  tending  to  prove  that  the 
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defendant  was  not  guilty  of  any  negligence,  and  plaintiff  then 
introduced  evidence  tending  to  prove  negligence. 

The  cause  was  submitted  to  the  jury  upon  instructions 
which  declared  that  upon  proof  of  the  killing  and  injury,  the 
law  presumed  the  company  guilty  of  negligence,  where  the 
damage  was  done  at  a  point  on  the  road  where  the  defend- 
ant was  not  bound  to  fence  ;  and  unless  the  defendant  over- 
came the  prima  facie  case  or  presumption,  by  proof  to  the 
satisfaction  of  the  jury  that  they  were  guilty  of  no  negli- 
gence, the  jury  should  find  the  issues  for  the  plaintiff. 

The  Court  also  gave  the  following  instructions  asked  for 
by  plaintiff,  viz  :  If  the  jury  believe  from  the  evidence  that 
the  horses,  mules,  or  colts,  or  any  of  them,  the  property  of 
the  plaintiff*,  were  killed  by  the  locomotive  and  train  of  cars 
of  defendant,  at  a  point  on  said  road  where  the  law  does  not 
require  fences  to  be  erected,  the  law  raises  the  inference  of 
negligence,  and  the  defendant  is  liable  for  the  value  of  the 
stock  so  killed,  unless  the  evidence  shows  that  the  defend- 
ant was  not  guilty  of  negligence."  The  killing  of  the 
stock  being  proved,  it  devolves  upon  defendant  to  prove 
to  the  satisfaction  of  the  jury  that  defendant  was  not  guilty 
of  negligence." 

The  defendant  duly  excepted  to  the  giving  of  these  in- 
structions. The  jury  found  a  verdict  for  plaintiff.  The 
defendant  filed  its  motion  for  a  new  trial,  which  was  over- 
ruled, to  which  ruling  it  duly  excepted. 

We  have  emitted  from  the  certified  statement  an  instruc- 
tion as  to  the  measure  of  damages,  and  one  relating  to  the 
credibility  of  witnesses,  as  they  have  no  bearing  on  the  point 
in  controversy. 

The  fifth  section  of  the  Damage  Act  under  wliich  this 
action  was  brought,  provides,  in  substance,  that  when  any 
animal  shall  be  killed  by  the  locomotive  or  cars  used  on  any 
railroad  in  this  State,  the  owner  may  recover  the  value  of 
such  animal  without  any  proof  of  negligence  on  the  part  of 
the  servants  of  the  company  operating  such  road ;  but  it  is 
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further  provided  that  this  section  shall  not  apply  to  any 
accident  occurring  on  any  portion  of  such  road  that  may  be 
enclosed  by  a  lawful  fence,  or  in  the  crossing  of  any  pub- 
lic highway. 

The  question  presented  for  our  determination  is,  whether 
in  actions  against  a  railroad  company  brought  under  this  sec- 
tion, a  recovery  can  be  had  without  any  proof  of  negligence 
on  the  part  of  the  servants  of  the  company,  when  the  ani- 
mals are  killed  in  the  open  and.unfenced  depot  grounds  of 
such  company,  it  being  admitted  to  be  necessary  for  tlie 
transaction  of  its  business  with  the  public,  that  such  grounds 
,  should  be  left  open.  This  identical  question  was  considered 
and  decided  by  this  Court  in  the  case  of  Lloyd  vs.  Pacific 
Railroad^  49  Mo.  199.  It  was  there  held  that  railroad  com- 
panies are  under  no  obligation  to  fence  such  portions  of  their 
depot  grounds  as  the  business  of  the  companies  and  the  pub- 
lic convenience  may  require  to  be  kept  open  and  uninclosed, 
and  that  for  stock  killed  at  such  places  the  companies  are 
only  liable  upon  proof  of  negligence  ;  that  in  such  cases,  no 
presumption  of  negligence  arises  from  the  simple  fact  of 
the  killing. 

This  ruling  w^as  subsequently  approved  in  the  case  of 
Morris  vs.  St  Z.      C.         R.  R.,  58  Mo.  78. 

Such  open  spaces  being  assigned  for  the  free  use  of  the 
public,  having  business  with  the  companies,  seem  to  be 
regarded  as  in  a  measure  dedicated  to  public  use,  and  some- 
what in  the  nature  of  highways,  and  therefore  within  the 
exceptions  of  the  statute.  To  fence  them  up,  in  towns  and 
villages,  would,  in  the  language  of  this  Court,  in  Lloyd  vs. 
P.  R.  R.,  be  to  "commit  a  public  nuisance,"  to  render  it  in- 
convenient, if  not  almost  impossible,  for  the  companies  to 
perform  tlie  office  of  their  creation. 

To  support  the  action  of  the  Court  below,  the  opinion  of 
Judge  Wagner  in  the  case  of  Tiarks  vs.  St.  L.  c&  /.  M.  R.  R,y 
58  Mo.  45,  is  relied  upon.  Indeed  one  of  the  instructions^ 
given  at  the  trial,  is  couched,  in  part,  in  the  very  language 
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of  the  opinion  in  tliat  case.  It  was  there  said,  ^'  Bj  that 
section,  (the  6th  section,  of  the  Damage  Act)  if  the  road  is 
not  fenced  and  the  animals  are  killed  at  a  place  where  the 
law  does  not  require  fences  to  be  erected,  the  law  raises  the 
inference  of  negligence  and  the  corporation  will  be  liable.'* 
This  language  when  wrested  from  its  context  and  construed 
without  reference  to  the  facts  of  that  case,  undoubtedly  sup- 
ports the  claim  of  the  plaintiff. 

Such  a  mode  of  interpreting  judicial  writings,  however,  it 
need  hardly  be  said,  is  wholly  inadmissible. 

The  plaintiff  in  that  case  brought  his  action  under  the 
forty-third  section  of  the  railroad  corporation  law  to  recover, 
as  provided  therein,  double  the  value  of  certain  stock,  killed 
at  a  point  on  the  railroad  where  there  was  no  fence,  and 
where  the  road  passed  through  imcultlvated  and  uninclosed 
cleared  land.  This  Court  held  that  the  defendant  was  only 
bound  to  erect  fences,  where  its  road  passed  through  or  by 
inclosed  or  cultivated  fields  or  uninclosed  prairie  lands,  and 
that  the  plaintiff  could  not  maintain  his  action  under  that 
section  ;  that  unless  the  killing  takes  place  where  the"  statute 
makes  it  obligatory  on  the  roads  to  fence,  double  damages 
cannot  be  recovered.  Proceeding  then  to  say  that  the  plain- 
tiff should  have  brought  his  action  under  the  5th  section  of 
the  Damage  Act,  the  language  was  used  which  we  have  here- 
tofore quoted.  And  when  it  was  said  that  the  law  raises  the 
inference  of  negligence  from  the  killing  of  animals  where 
there  is  no  fence,  and  where  the  law  does  not  require  fences 
to  be  erected,  references  are'  unquestionably  made  to  places 
where  fences  might  legally  and  properly  be  erected,  and  not 
to  public  highways  or  to  depot  grounds.  The  design  of  the 
5th  section  of  the  Damage  Act,  was,  Judge  Wagner  re- 
marked, to  furnish  an  inducement  for  the  roads  to  fence 
their  track  where  it  was  not  deemed  absolutely  necessary  to 
compel  them  to  do  so."  Most  certainly  he  did  not  thereby 
intend  to  say  that  it  was  designed  to  induce  them  to  fence 
public  highways  and  depot  grounds ;  yet  such  a  construction 
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would  have  to  be  put  upon  his  language  to  justify  the  action 
of  the  Circuit  Court  in  this  case. 

For  error  committed  in  giving  instructions,  the  judgment 
will  be  reversed,  and  the  cause  remanded  ;  the  other  judges 
concur. 


As  to  what  places  may  be  left  unfenced  on  line  of  railroad,  and  as  to 
the  necessity  of  showing  negligence  on  the  part  of  the  company,  where  an 
accident  occurs  at  such  places  as  are  properly  unfenced,  see  Lloyd  vs.  Pa- 
eific  R.  R.,  2  Am.  Ry.  R.,  448/  Jefersonville,  M  &  L  R.  R.  vs.  Beaity,  5  Id, 
543;  Morris  y^.  St.  Louis,  Kansas  City  <S:  N.  R.  R.,  9  Id.  96;  Gerren  vs.  Han- 
nibal &  SL  Joseph  R  R.,Ib.  247;  Toledo,  Wabash  <&  W.  R  R.  vs.  Howell, 
10  Id.  272;  Toledo,  Peoria  &  W.  R.  R.  vs.  Ingraham,  lb.  393;  Rockford,  R. 
L  &  St.  L.  R.  R.  vs.  Lewis,  .lb.  396;  Toledo,  Peoria  &  Wabash  R.  R.  vs. 
Bray,  lb.  441;  Cleveland  &  Pittsburg  R.  R.  vs.  McConnell,  11  Id.  266;  Macon 
&  Agusta  R.  R,  vs.  Vaughn,  lb.  387;  Mobile  &  Ohio  B.  R»  vs.  Williams, 
13  lb.  153. 


HENEY  WITTHOUSE,  Respondent,  vs.  ATLANTIC 
&  PACIFIC  EAILKOAD  CO.,  Avpellant. 

64  Missouri,  523. 

/Supreme  Court  of  Missouri,  April  Term,  1877. 

The  appearance  of  a  corporation  to  a  suit  is  an  admission  of  its  corporate 
existence  and  dispenses  with  the  necessity  of  establishing  that  fact  by 
evidence. 

The  statement  contained  in  a  bill  of  exceptions  that  the  instructions 
were  not  copied  therein  because  they  had  been  taken  away  by  the 
jurors  or  lawyers  and  not  returned,  will  not  warrant  a  reversal  in  the 
absence  of  any  proof  that  they  were  not  before  the  Court  on  hearing 
of  motion  for  new  trial  or  proof  of  any  efforts  to  supply  their  loss. 
JVVhen  stock  get  upon  the  track  of  a  R.  R.  Co.  in  consequence  of  the  fail- 
*  ure  of  the  corporation  to  fence  its  track  as  required  by  statute  (Wagn. 
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Stat.  §  43,  310),  the  road  is  liable,  regardless  of  the  question  at  what 

point  on  the  track  the  stock  was  killed, 
f instructions  substantially  embodied  in  others  given  may  be  properly 
'  refused. 

Appeal  from  Osage  County  Circuit  Court. 
John  O^Day,  for  Appellant. 
Lay  <&  Belch,  for  Eespondent. 

KoRTON,  Jud^re,  delivered  the  opinion  of  the  Court. 

This  was  a  suit  brought  before  a  justice  of  the  peace  in 
Benton  Township,  Osage  County,  under  Wagn.  Stat.§  43, 
310,  for  the  recovery  of  damages  for  killing  a  bull  of  plain- 
tiff at  a  point  on  said  road  where  it  had  not  been  fenced 
according  to  law. 

The  complaint  is  in  all  respects  formal  and  complete,  and 
sufficiently  states  a  cause  of  action.  Upon  a  trial  in  the 
Circuit  Court  plaintiff  obtained  a  verdict  and  judgtneiit  for 
$50.00,  from  which  defendant  has  appealed,  and  seeks  a 
verdict  of  the  same  for  alleged  errors  of  the  Court  in  ad- 
mitting evidence  and  in  giving  and  refusing  instructions. 

It  appeared  from  the  evidence  that  the  animal  in  question 
Went  upon  the  track  at  a  point  on  said  road  where  the  fence 
was  not  more  than  three  feet  high,  and  that  this  was  a  place 
at  which  defendant  was  bound  under  the  law  to  maintain  a 
fence. 

Plaintiff  offered  in  evidence  a  certified  copy  of  a  deed  of 
lease,  executed  by  the  Pacific  Railroad  Company  to  the  de- 
fendant, which  was  admitted  in  evidence  against  the  objec- 
tion of  defendant  that  the  original  was  the  best  evidence 
and  was  not  accounted  for,  and  no  notice  was  given  to  pro- 
duce it. 

It  appears  that  the  deed  was  offered  for  the  purpose  of 
showing  that  the  defendant  was  a  corporation  operating  the 
road. 

The  defendant  was  sued  in  this  capacity,  as  is  shown  by 
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the  statement,  and  the  appearance  of  defendant  to  the  action 
is  an  admission  of  its  corporate  existence  and  dispenses  with 
the  necessity  of  establishing  it  bj  evidence.  If,  therefore, 
the  objections  taken  to  the  certified  copy  were  technically 
well  founded,  the  admission  of  it  to  prove  a  fact  not  neces- 
sary to  be  proved  affords  no  reason  for  interfering  with  the 
judgment.  {Seaton  vs.  Chicago,  R.  1.  <&  P.  11.  R.  Co.,  55 
*Mo.  416.) 

The  instructions  given  for  the  defendant  and  those  re- 
fused, which  were  asked  by  the  defendant,  are  the  only  in- 
structions preserved  in  the  bill  of  exceptions.  Those  given 
for  the  plaintiff  are  not  preserved,  and  the  reason  assigned 
for  their  not  being  copied  in  the  bill  of  exceptions  is,  that 
they  were  either  taken  by  the  jury,  or  the  lawyers,  and  not 
returned.  We  are  asked  to  reverse  the  judgment  on  this 
ground,  and  it  is  claimed  that  in  this  respect  the  case  is 
within  the  principle  of  the  case  of  Cocker  vs.  Cocher,"^^  Mo, 
180.  The  case  at  bar  is  distiuguishable  from  that,  in  this, 
that  the  same  judge  who  gave  the  instructions  complained 
of,  determined  the  motion  for  a  new  trial ;  while  in  the 
case  cited  the  motion  for  the  new  trial  on  the  ground 
that  the  verdict  was  against  the  evidence,  and  that  the  Court 
admitted  improper  evidence,  was  determined  by  a  judge  who 
had  not  heard  the  evidence,  and  who  succeeded  the  one  who 
did  try  the  case  and  had  heard  the  evidence  which  was  not 
preserved. 

The  judgment  of  the  Circuit  Court  overruling  the  motion 
for  a  new  trial  was  reversed  on  the  ground  that  it  was  bet- 
ter to  allow  a  new  trial,  when  the  Court  for  any  cause  can- 
not consider  the  merits  of  an  application  for  that  purpose, 
than  to  refuse  it ;  for,  by  denying  the  motion,  without  giv- 
ing the  party  the  benefit  of  being  heard  or  having  his  rea- 
sons considered,  irreparable  injury  may  be  done.  The  rea- 
sons which  operated  in  that  case,  as  well  as  the  case  in  25 
Mo.,  do  not  apply  in  this.  For  it  does  not  appear  here  that 
the  instructions  were  not  before  the  Court  at  the  time  the 
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motion  was  heard  and  disposed  of,  or  that  any  elioi-t  had 
been  made  to  snpply  their  loss.  It  only  appears  from  a 
statement  made  in  the  bill  of  exceptions  that  they  were  not 
copied  because  they  had  been  taken  away,  eifier  by  the 
jury  or  lawyers,  and  not  returned. 

The  reversal  of  the  judgment  for  such  a  reason,  in  the 
absence  of  anything  to  show  that  all  the  proper  efforts  had 
been  made  to  supply  the  omission  of  the  mislaid  record, 
would  encourage  neglect  and  invite  interminable  litigation. 

The  instructions  given  for  defendant,  and  wdiich  are  in- 
corporated in  the  bill  of  exceptions,  put  the  case  fairly  be- 
fore the  jury.  They  were  told  in  them  that  "  unless  they 
were  satisfied  from  the  evidence  that  the  allegations  in  the 
plaintiff's  complaint  were  true,  they  would  find  for  defend- 
ant, and  that  it  devolved  on  plaintiff  to  show  by  satisfactory 
evidence  that  the  bull  got  on  said  railroad  at  a  place  where 
the  same  passes  through,  along  or  adjoining  enclosed  and 
cultivated  fields,  and  where  said  railroad  was  not  enclosed 
by  a  lawful  fence  of  the  height  of  five  feet,  and  that  it  was 
immaterial  as  to  where  the  bull  was  killed  ;  and  that  in  the 
absence  of  such  evidence,  they  would  find  for  defendant." 

These  propositions  seem  to  embrace  the  whole  law  of  the 
case  as  applied  to  the  evidence.  We  are  not  prepared,  nor 
would  we  be  authorized,  to  say  that  the  instructions  refused 
were  wrongfully  refused,  inasmuch  as  they  may  have  been 
refused  because  the  jury  were  fully  instructed  on  the  same 
subject  matter  in  the  instruc  ions  given  for  plaintiff,  and 
which  are  not  before  us. 
Judgment  affirmed,  the  other  judges  concurring. 
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MARY  S.  HARLAN,  Respondent,  vs.  ST.  LOUIS,  KAN- 
SAS  CITY  &  NORTHERN  RAILR(3AD 
COMPANY,  Appellant, 

64  Missouri,  480. 

Supreme  Court  of  Missouri,  April  Term,  1877. 

A  stranger,  in  stepping  out  from  behind  a  train  of  cars  standing  upon  a 
side  track  of  a  railroad,  to  cross  another  track  seven  feet  removed,  was 
run  over  by  a  "  pony  "  engine  and  killed.  The  engineer  failed  to  ring 
the  bell,  but  the  locomotive  could  have  been  heard,  while  moving,  at 
a  distance  of  from  one  to  two  hundred  yards.  The  engineer  did  not 
see  the  deceased,  but,  had  he  done  so,  could  not  have  stopped  the  en- 
gine soon  enough  to  prevent  the  accident ;  whereas  the  other  might 
have  both  seen  and  heard  the  engine  in  time.  Held,  that  although  the 
failure  to  ring  the  bell  was  negligence  in  law,  yet  since  the  casualty 
was  directly  caused  by  the  negligence  of  the  deceased,  and,  after  he 
stepped  from  behind  the  train,  could  not  have  been  prevented  by  the 
engineer,  the  company  was  not  liable. 

Appeal  from  Randolph  County  Circuit  Court. 
Wells  H.  Blodgett,  for  Appellant. 

G.  F.  Bothwell,  with  Waters  Winslow,  for  Respon- 
dent. 

Napton,  Judge,  delivered  the  opinion  of  the  Court. 

The  petition  in  this  case  was  under  the  second  section  of 
the  damage  act,  for  the  negh'gent  killing  of  the  plaintiff's 
husband  by  a  locomotive  of  tlie  defendant. 

The  answer  of  the  defendant,  after  denying  the  allega- 
tions of  the  petition,  set  up  as  a  defense  that  the  plaintiff's 
own  negligence  was  the  cause  of  the  disaster. 

The  evidence  in  the  case,  in  which  there  was  no  conflict, 
established  the  following  state  of  facts :    The  deceased,  who 
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liv^ed  in  the  town  of  Moberlj,  was  passing  from  the  east 
side  of  the  raih-oad,  on  a  frequented  path  leading  over  the 
tracks,  in  the  middle  of  a  clear  day  in  November,  and  was 
killed  by  wdiat  is  called  the  "pony"  engine,  rmming  back- 
wards on  the  main  track.    He  stepped  from  behind  some 
cars  standing  on  the  side  track,  which  was  seven  feet  from 
the  main  track,  and  was  killed  by  this  engine  ahnost  im- 
mediately.   He  wore  a  fnr  cap  with  ears  to  it,  but  it  seems 
from  the  testimony  that  his  hearing  and  eye  sight  were  ordin- 
arily good.    The  bell  on  the  "  pony "  engine,  having  no 
rope  to  it,  was  not  sounded  by  the  engineer,  and  there  was 
a  freight  train  on  the  adjoining  track,  about  fifty  feet  off, 
on  which  there  was  a  bell  ringing  which  could  be  heard  all 
over  the  town.    The  locomotive  that  killed  Harlan  could  be 
heard,  when  in  motion,  without  a  bell,  at  a  distance  varying 
from  one  hundred  to  two  hundred  yards.    The  engineer  of 
this  locomotive  did  not  seen  Harlan  till  he  was  run  over, 
the  engine  going  backwards.    The  track  was  a  straight  one, 
and  the  engine  could  have  been  seen  at  a  considerable  dis- 
tance.   There  was  no  possibility  of  stopping  it,  had  the  en- 
gineer seen  Harlan  before  he  was  struck,  so  as  to  avoid  the 
disaster  that  occurred. 

The  instructions  given  by  the  Court  to  the  jury  were  un- 
doubtedly the  law,  and  distinctly  declared  that  the  plaintiff 
could  not  recover  if  the  disaster  was  produced  by  Har- 
lan's own  negligence,  although  the  bell  was  not  sounded, 
provided  the  engineer  could  not  have  prevented  the  acci- 
dent. The  jury,  however,  found  a  verdict  for  the  plain- 
tiff. 

Tlie  principles  of  law  applicable  to  this  case  are  so  well 
established  that  w^e  deem  any  citations  of  authority  unneces- 
sary. They  are  cited  at  length  in  brief  of  appellant's  coun- 
sel. A  person  who  goes  on  a  railroad  track,  or  proposes  to 
cross  it,  must  use  his  eyes  and  ears  to  avoid  injury.  A  neg- 
lect of  regulations  in  regard  to  bell  ringing  may  amount  to 
ncligence  in  law,  on  the  part  of  the  railroad  employees,  but 
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that  does  not  absolve  strangers,  who  propose  to  cross  the 
track,  from  ordinary  care.  Indeed,  every  intelligent  person, 
who  has  arrived  at  years  of  discretion,  is  presumed  to  know 
that  it  is  dangerous  to  be  on  a  railroad  track  when  trains  are 
passing  to  and  fro,  and  when  crossing  one  he  is  expected  to 
be  vigilant  and  watchful  of  the  approach  of  a  locomo- 
tive. The  failure  to  exercise  such  vigilance  is  negligence 
per  se. 

Conceding,  in  this  case,  that  the  failure  to  ring  the  bell 
was  negligence  on  the  part  of  the  defendant's  servants,  yet 
Harlan  could  both  see  and  hear  the  locomotive,  if  he  had 
looked  or  listened  ;  and  his  stepping  on  the  track,  on  the  ap- 
proach of  the  engine  at  a  slow  rate  of  speed,  appears  unac- 
countable. He  seems  to  have  been  either  absorbed  in 
thought,  or  concluded,  after  he  saw  the  engine,  that  he  could 
cross  safely,  although  it  was  so  near  as  to  make  the  experi- 
ment exceedingly  hazardous.  The  company  are  not  respons- 
ible for  the  result  of  such  experiments  ;  unless  the  engineer, 
after  seeing  the  hazardous  position  of  Harlan,  could  have 
avoided  injuring  him.  Of  course  no  amount  of  negligence 
on  the  part  of  a  stranger  would  authorize  a  railroad  engineer 
to  run  over  him,  if  there  was  a  possibility  of  avoiding  it ; 
but  it  is  proved  in  this  case,  by  the  plaintiff's  own  witness, 
that  the  engineer  did  not  see  Harlan  until  he  was  killed,  and 
that  if  he  had  seen  him  there  was  no  possibility  of  stopping 
the  engine  in  time  to  have  avoided  the  injury.  The  failure  to 
ring  the  bell  on  the  engine  and  the  sound  of  bells  on  the  freight 
train  might  have  misled  Harlan,  if  he  trusted  to  hearing 
alone,  although  the  evidence  on  both  sides  clearly  shows 
that  the  movements  of  the  "  pony"  engine,  without  a  bell, 
could  be  heard  at  least  fifty  yards.  This,  however,  does  not 
account  for  the  failure  of  Harlan  to  see  the  engine,  when 
he  stepped  from  behind  the  cars  on  the  side  track.  He  was 
seven  feet  still  from  the  main  track,  on  which  the  switch 
engine  was  clearly  in  sight,  and  in  motion  ;  and  it  was  about 
the  middle  of  a  clear  day,  between  one  and  two  o'clock.  He 
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must,  therefore,  either  have  been  totally  absorbed  on  other 
subjects,  or  have  concluded  to  take  the  risks.  There  is  no 
ground  for  holding  the  railroad  company  responsible 
for  the  result  of  such  recklessness.  The  Circuit  Court 
miglit  have  refused  to  submit  such  a  case  to  the 
jury,  had  an  instruction  to  that  effect  been  asked.  Cer- 
tainly, a  verdict  against  the  instruction  should  have  been 
set  aside. 

The  question  discussed  in  this  case  in  regard  to  the  form 
of  the  petition,  in  view  of  the  conclusion  we  have  reached 
on  the  merits,  w^e  deem  unnecessary  to  consider. 

The  judgment  is  i^versed  and  the  cause  remanded.  The 
other  judges  concur. 

Bams  V.  A'eio  York  Central  &  C.  B.  2  Am.  Ky.  K.  394  ;  E'tton  v.  Erie 
By.  4  lb.,  524  ;  Indianapolis  &  St.  Louis  B.  B.  v.  Blackman  7  Ih.,  56  ;  ClGve- 
land  C.C.&I.B.  B.y.  Elliolt  14  lb.,  123. 


EDWAED  FLETCHEE,  Respondent,  vs.  THE  ATLAN- 
TIC  &  PACIFIC  EAILEOAD  COMPANY, 
A^pellant^ 

64  Missouri,  484. 

Supreme  Court  of  Missouri.^  April  Term^  1877. 

Ordinarily  the  question  of  negligence  is  one  for  the  jurj',  under  proper 
instructions,  but  where  there  is  no  conflict  in  the  evidence  as  to"  the 
facts,  or  where  they  are  undisputed,  the  question  whether  they  amount 
to  negligence,  or  to  contributory  negligence,  is  one  to  be  determined 
by  the  court. 

The  failure  of  a  railroad  company  to  comply  with  the  statute  in  ringing 
its  bell  or  blowing  its  whistle  on  approaching  a  public  crossing  is  neg- 
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ligence  in  law.  But  where  the  party  receiving  the  injury  contributes 
directly  thereto,  as  where  having  an  unobstructed  view  of  the  railroad, 
60  as  to  know  of  the  approach  of  a  train  in  sufficient  time  to  avoid 
the  collision,  he  attempts  to  pass  over  a  public  crossing,  above  which  is  a 
signal  to  "  Look  out  for  the  Cars,"  and  is  struck  in  so  doing,  his  injury  is 
directly  caused  by  his  own  negligence,  and  he  cannot  make  the  failure 
of  the  company  to  ring  its  bell  or  blow  its  whistle  the  foundation  of  a 
claim  for  damages. 

Appeal  from  the  Special  Law  and  Equity  Court  of  Jack- 
son County. 

J.  iT.  Litton^  for  Appellant. 

Tichenor  <&  Warner^  for  Respondent. 

Henry,  Judge,  delivered  the  opinion  of  the  Court. 

This  was  an  action  by  plaintiff  to  recover  damages  for 
injuries  received  by  him  under  the  following  circumstances: 

On  the  first  day  of  February,  1872,  plaintiff,  Avho  lived 
about  two  miles  east  of  Kansas  City,  and  one  Cecil  were  in 
Cecil's  wagon  returning  home  from  Kansas  City.  From 
Kansas  City  defendant's  road  runs  in  an  easterly  direction, 
and  tliere  is  also  a  public  road  from  Kansas  city,  running  in 
the  same  direction,  and  for  four  or  five  liundred  feet  west  of 
a  public  crossing  of  defendant's  road  by  said  public  road,  the 
two  run  parallel  and  not  exceeding  twenty-five  feet  apart. 

The  Novelty  mills  are  about  three  hundred  and  sixty  yards 
west  of  this  crossing,  and  between  said  mills  and  a  brick 
house  standing  about  twenty-five  feet  from  the  railroad,  and 
two  hundred  and  seventy  yards  west  of  the  crossing,  plain- 
tiff says  he  looked  back  and  saw  no  train  approaching,  but 
that  he  did  not  again  look  back  until  the  accident  oc- 
curred. 

From  the  crossing  west,  at  any  point  on  the  public  road 
within  fift}^  or  sixty  yards,  one  can  see  the  whole  track  west 
for  a  distance  of  half  a  mile.  Plaintiff  testified  :  "If  I  had 
looked  back  at  any  time  along  that  fifty  or  sixty  yards,  I 
could  have  seen  the  train  in  time  to  have  prevented  the 
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accident.  I  did  not  look  for  the  train  or  listen  for  it.  I 
did  not  think  of  it."  Nor  did  Cecil,  who  was  driving  the 
team,  look  or  listen  for  a  train,  but  drove  upon  the  crossing, 
when  the  wagon  was  struck  by  tlie  locomotive,  and  plaintiff 
was  thrown  from  the  wagon  and  serionsly  injured. 

At  this  crossing,  across  the  dirt  road,  in  plain  view,  was 
a  wide  board  upon  which,  in  large  letters,  was  printed,  "  Rail- 
road Crossing  !  Look  out  for  the  Cars  !  "  There  was  evidence 
on  the  part  of  plaintiff,  tending  to  prove,  that  the  bell  was 
not  rung,  nor  the  whistle  blown,  on  the  train  as  it  approached 
the  crossing.  The  conductor  and  brakeman  testified  to  the 
contrary,  but  we  shall  assume  that  the  preponderance  of  the 
evidence  was  on  the  side  of  the  plaintiff  on  that  issue. 

The  accident  occurred  a  few  minutes  after  five  o'clock,  p. 
M. — as  soon  after  five  o'clock  as  the  train,  moving  fifteen  or 
twenty  miles  an  hour,  could  make  a  distance  of  between  one 
and  two  miles.  The  exact  distance  from  Kansas  City  to  the 
crossing  does  not  appear;  but  as  plaintiff  lived  two  miles  east 
of  the  city,  and  the  accident  occurred  before  he  reached 
home,  it  must  have  been  less  than  two  miles. 

Plaintiff  in  his  testimony  stated  that  he  knew  that  the  train 
was  to  leave  the  city,  going  east,  at  five  o'clock  that  after- 
noon ;  that  he  knew  it  was  about  five  o'clock  when  he  and 
Cecil  were  on  the  road  going  home,  and  that  he  had  lived 
in  that  neighborhood  since  1860,  and  near  the  defendant's 
road. 

There  was  snow^  on  the  ground  five  or  six  inches  deep,  and 
to  some  extent  it  deadened  the  sound  of  a  moving  train. 

At  the  close  of  plaintiff  *s  testimony  the  defendant  asked 
the  Court  to  instruct  the  jury,  that  upon  the  pleading  and 
evidence  the  plaintiff  could  not  recover,  which  the  Court  re- 
fused.   It  is  unnecessary  to  notice  the  others. 

The  jury  found  a  verdict  for  plaintiff  for  $650.00,  and  a 
motion  for  a  new  trial  having  been  overruled,  and  a  judg- 
ment for  plaintiff  rendered  in  pursuance  of  the  verdict,  de- 
fendant has  brought  the  cause  to  this  Court  by  appeal.  The 
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failure  of  the  employees  of  defendant  to  comply  with  the 
requirements  of  the  statute,  in  regard  to  ringing  the  bell  and 
blowing  the  whistle  on  approaching  public  crossings,  was 
negligence,  and,  if  plaintiff  was  injured  in  consequence  of 
the  neglect  of  that  duty,  he  is  entitled  to  recover,  unless 
plaintiff's  own  negligence  contributed  directly  to  produce 
the  result. 

In  the  case  at  bar  plaintiff's  own  testimony  made  out  a 
case  of  negligence  on  his  part,  and  we  are  asked  to  determine 
whether  it  w^as  not  such  negligence  as  precluded  plaintiff! 
from  recovering,  and  whether  the  Court  should  not  have 
given  the  instruction  asked  for  by  defendant,  at  the  close  of 
plaintiff's  evidence.  Ordinarily  the  question  of  negligenc 
should  be  submitted  to  a  jury,  under  proper  instructions ; 
but  when  there  is  no  conflict  of  evidence,  in  regard  to  the 
facts  relied  upon  as  constituting  negligence,  it  is  the 
duty  of  the  Court  to  determine  whether  those  facts  do,  or  do 
not,  constitute  negligence ;  and  we  think  that  it  is  equally 
the  duty  of  the  Court  where  the  facts  are  undisputed  to 
determine  whether  those  facts  of  themselves  constituted 
direct  contributory  negligence.  (Maker  vs.  The  Atlantic 
dc  Pac.  E.  R.  Co.,  ante  p.  231. 

Wharton  in  his  work  on  the  Law  of  l^egligence  (§  384,) 
says :  "  When  a  person  knowingly  about  to  cross  a  railroad 
track  may  have  an  unobstructed  view  of  the  raih-oad,  so  as 
to  know  of  the  approach  of  a  train  in  sufficient  time  to 
clearly  avoid  the  injury  from  it,  he  cannot,  as  a  matter  of 
law,  recover,  although  the  railroad  company  may  have  been 
also  negligent,  or  neglected  to  perform  a  statutory  require- 
ment." 

Shearman  &  Kedfleld  on  Negligence,  (§§  488,  488a,)  are  yet 
more  clear  and  emphatic  :  "  It  is  universally  deemed  culpable 
negligence  for  any  one  to  cross  the  track  of  a  railroad  operated 
by  steam  power,  in  full  view  or  hearing  of  an  approaching  train 
or  without  taking  any  precautions  (if  any  are  reasonably 
within  his  power)  to  ascertain  whether  a  train  is  approach- 
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ing ;  and  as  a  general  but  not  invariable  rule,  it  is  such 
negligence  to  cross  without  looking  in  every  direction  that 
the  rails  run,  to  make  sure  that  the  road  is  clear."  "  The 
statutes  giving  a  right  of  action  to  persons  injured  by  the 
neglect  of  a  railroad  company  to  ring  a  bell  at  a  highway 
crossing,  do  not  confer  such  right  of  action  irrespective  of 
the  injured  person's  own  negligence.  One  whose  own  fault 
has  contributed  to  his  injury,  cannot  take  advantage  of  these 
statutes;  nor  is  the  defendant's  omission  to  ring  a  bell  any 
excuse  for  plaintiff's  omission  to  look  up  and  down  the  track." 

The  case  of  Gorto?i  vs.  The  Erie  R.  W.  Co.,  (45  N.  Y. 
662,)  was  one  strikingly  resembling  the  case  at  bar,  in  its 
facts,  which  as  given  by  Allen,  J.,  who  delivered  the  opin- 
ion of  the  Court,  were  as  follows  : 

"  The  highway  crossed  the  railroad  at  an  acute  angle  and 
the  plaintiif  was  moving  along  the  road  and  across  the  rail- 
road in  a  south-easterly  direction,  approaching  the  railroad 
from  the  north-west,  and  the  colliding  train  of  cars  ap- 
proached from  the  west  on  the  southernmost  of  the  two 
railroad  tracks.  The  course  of  the  railroad,  at  that  point, 
was  in  a  direct  line  both  east  and  west,  and  the  plaintiff  tes- 
tified that  when  he  got  on  to  the  track  there  was  nothing  to 
prevent  him  from  looking  both  east  and  west ;  that  is,  that 
there  was  nothing,  as  he  approached  and  reached  the  rail- 
road track,  to  intercept  or  obstruct  his  view,  or  prevent  his 
seeing  the  approaching  train  had  he  looked  in  that  direction  ; 
that  the  space  between  the  two  tracks  was  three  or  four 
feet ;  that  when  he  drove  up  to  the  north  rail  he  made  no 
effort  to  lo>k  west  to  see  whether  a  train  was  coming;  that 
he  did  not  try  to  look  west  at  that  time." 

It  was  shown  that  the  bell  was  not  rung  nor  the  whistle 
sounded  as  required  by  statute. 

At  the  close  of  the  evidence  defendant  moved  that  plain- 
tiff be  non-suited,  upon  the  ground  that  he  was  shown  to 
^  have  been  negligent,  both  in  approacliing  and  crossing  the 
railroad  track. 
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The  Court  lield  that  the  motion  sliould  have  been  sus- 
tained. And  Allen,  J.,  observed  :  It  is  not  imposing  an 
onerous  duty  upon  the  traveler  crossing  a  railroad  in  broad 
day  light,  over  which  trains  of  cars  were  frequently  passing, 
and  are  liable  to  pass  at  any  time,  to  make  use  of  the  most 
conmion  and  lowest  degree  of  observation  and  care,  and  to 
cast  his  eyes  in  both  directions,  and  in  every  direction  from 
which  danger  may  be  apprehended." 

"  lie  may  not  shut  his  eyes  and  stop  his  ears,  and  rush 
on  regardless  of  the  peril,  and  hold  the  railroad  company  as 
the  insurer  of  his  life,  not  only  against  the  acts  of  its  ser- 
vants, but  against  his  own  suicidal  negligence.  The  doctrine 
has  been  declared  by  this  Court,  and  re-affirmed,  that  a  trav-. 
eler  approaching  a  railroad  track  is  bound  to  use  his  eyes 
and  ears,  so  far  as  there  is  an  opportunity,  and  when  by  the 
use  of  those  senses,  danger  maybe  avoided,  notwithstanding 
the  neglect  of  the  railroad  servant  to  give  signals,  the  omis- 
sion of  the  plaintiff  to  use  his  senses  to  avoid  the  danger  is 
concurring  negligence,  entitling  defendant  to  a  non-suit." 

The  same  doctrine  was  held  in  Morris  <&  Essex  E.  R.  Co. 
vs.  Ilaslari,  4  Yroom.  l-iO,  and  33  IS".  Y.  147 ;  Riuiyaix  vs. 
The  Central  E.  R.  Co..,  1  Dutch.  357;  Chicago  &  Rock  1, 
R.  R.  Co.  vs.  Still,  19  111.  508  ;  Chicago  &  Alton  R.  R, 
Co.  vs.  Grelzner,  46  111.  74;  North  Penn.  R.  R.  Co,  vs. 
Ileilmanny  49  Fenn.  62  ;  The  Belief ontaine  R.  W.  Co.  vs. 
Hunter,  Adm'r  34  Ind.  St.  336 ;  Harlan  vs.  St  Z.,  K.  G. 
&  N.  R.  R.  Co.,  ante  p 

In  addition  to  the  facts  which  are  disclosed  in  the  cases 
above  cited,  in  the  case  at  bar  it  appears  that  there  was  a 
board  over  the  highway  at  the  crossing  with  the  words 
"  Railroad  Crossing  1  Look  out  for  the  Cars  !"  printed  upon 
it  in  large  letters.  The  statute  requires  the  company  to 
erect  these  at  public  crossings,  and  the  duty  thus  imposed 
upon  the  companj^,  certainly  imposes  a  corresponding  duty 
upon  travelers  on  the  highway  to  heed  the  warning  given. 

They  have  no  more  right  to  disregard  it,  than  they  would 
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to  disregard  a  similar  warning  from  an  individual  stationed 
'  for  that  purpose  by  the  company  near  the  crossing.  It 
would  be  a  mockery  of  justice  to  require  the  company  at 
considerable  expense  to  erect  these  boards  of  warning,  and 
at  the  same  time  hold  that  it  is  of  no  benefit  to  the  company 
in  a  suit  for  damages,  by  one  who,  disregarding  the  warning, 
goes  upon  the  road  at  the  crossing  and  gets  injured  by  a 
passing  train. 

These  remarks  of  course  apply  only  to  those  who  can  see 
and  hear,  and  to  a  time  when  the  printed  warning  can  be 
seen. 

The  instruction  asked  for  by  defendant  at  the  close  of 
plaintiff's  evidence  should  have  been  given,  and  the  judg- 
*ment  with  the  concurrence  of  the  other  judges,  except 
Hough  J.  and  Norton,  J.  not  sitting,  is  reversed. 

See  preceding  case  and  references,  page  303.  See  also  Mahr  vs. 

Ailaniic  and  Pacific  R.  R.,  infra,  page  231,  and  references  on  page  242. 


MILWAUKEE  AND  ST.  PAUL  KAILEOAD  COM- 
FANY  m,  KELLOGG. 

4  OUo,  469. 

Supreme  Court  of  the  United  States,  October  Term,  1876. 

The  statutes  of  Iowa  make  the  occupant  of  land  under  color  of  title,  the 
owner  of  improvements  made  by  him  thereon  in  good  faith.  The 
question  of  the  title  to  the  land  is  therefore  immaterial  in  an  action 
for  the  negligent  destruction  of  such  improvements. 
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Where  the  subject  of  inquiry  is  a  matter  of  common  observation  upon 
which  the  lay  or  uneducated  mind  is  capable  of  forming  a  judgment, 
expert's  testimony  is  inadmissible. 

The  question  as  to  what  is  the  proximate  cause  of  an  injury,  is  not  a  ques- 
tion of  science,  or  of  legal  knowledge,  but  is  a  fact  to  be  determined 
by  the  jury  from  the  surrounding  circumstances. 

The  inquiry  in  such  case  is,  was  there  any  intermediate  cause  disconnect- 
ed from  the  primary  fault  and  self-operating  which  produced  the 
injury  ? 

A  finding  by  a  jury  that  defendant's  elevator  took  fire  through  their  neg- 
ligence, and  that  the  burning  of  plaintiff's  mill  was  the  unavoidable 
consequence  of  the  burning  of  the  elevator  is  in  effect  a  finding  that  no 
independent  cause  intervened  between  defendant's  negligence  and 
plaintiff's  injury. 

Error  to  the  Circuit  Court  of  the  United  States,  for  the 
District  of  Iowa. 

The  facts  are  stated  in  the  opinion. 

John  W.  Caryy  for  the  plaintiff  in  error. 
Myron  TI.  Beach,  opposed. 

Mr.  Justice  Strong,  delivered  the  opinion  of  the  Court. 

This  was  an  action  to  recover  compensation  for  the  de- 
struction by  lire  of  the  plaintiff's  saw  mill  and  a  quantity  of 
lumber  situated  in  the  State  of  Iowa,  on  the  banks  of  the 
Kiver  Mississippi.  That  the  property  was  destroyed  by  fire 
was  uncontroverted.  From  the  bill  of  exceptions  it  appears 
that  the  plaintiff  alleged  the  fire  was  negligently  com- 
municated from  the  defendant's  Steamboat  *  Jennie  Brown/ 
to  an  elevator  built  of  pine  lumber,  and  one  hundred  and 
twenty  feet  high,  owned  by  the  defendants,  and  standing  on 
the  bank  of  the  river  and  from  the  elevator  to  the  plaintiff's 
saw^-mill  and  lumber  piles,  while  an  unusually  strong  wind 
was  blowing  from  the  elevator  towards  the  mill  and  lumber. 
On  the  trial,  it  was  admitted  that  the  defendant's  owned 
the  steamboat  and  elevator  ;  that  the  mill  was  five  hundred 
and  thirty-eight  feet  from  the  elevator,  and  that  the  nearest 
of  plaintift''s  piles  of  lumber  was  three  hundred  and  eighty- 
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eight  feet  distant  from  it.  It  was  also  admitted  that  there 
was  conflict  between  the  parties,  plaintiff  and  defendant  re- 
specting the  ownership  of  the  land  where  the  mill  stood  and 
the  lumber  was  piled,  both  claiming  under  a  common  source 
of  title.  The  plaintiff  had  built  the  mill,  and  he  was  in  the 
occupation  of  it,  believing  he  had  a  right  to  be  there." 

Such  having  been  the  admissions,  the  Court  refused  to 
allow  the  parties  to  try  the  title  to  the  land  upon  which  the 
mill  and  lumber  had  been  placed,  proof  of  title  being,  in  the 
opinion  of  the  Court,  immaterial.  To  this  ruling  the  de- 
fendants excepted,  and  it  is  the  first  error  they  have  as- 
signed- We  are  unable  to  perceive  any  reason  why  the 
proof  offered  was  not,  as  the  Circuit  Court  held  it  to  be,  per- 
fectly immaterial  to  tlie  issue  between  the  parties.  By  the 
law  of  the  State  of  Iowa,  "  where  an  occupant  of  land  has 
color  of  title  thereto,  and  in  good  faith  has  made  any  valua- 
ble improvements  thereon,  and  is  afterwards,  in  a  proper 
action,  found  not  to  be  the  rightful  owner  thereof,"  he  is 
entitled  to  payment  or  credit  for  the  value  of  his  improve- 
ments. (Code  of  Iowa,  sects.  1976-1981.)  The  eftect  of  tliis 
statute  is  to  make  such  an  occupant  practically  the  owner 
of  his  improvements,  even  though  he  be  not  the  owner  of 
the  land  on  wliich  they  have  been  made.  If,  therefore,  the 
title  to  the  land  had  been  shown  to  be  in  tlie  defendants,  the 
proof  would  not  have  affected  the  right  of  the  plaintiff  to 
recover  compensation  for  wilful  or  negligent  destruction  of 
the  buildings  and  lumber.  Kor  could  it  have  changed  the 
degree  of  prudence  and  care  Avhich  the  defendants  were 
bound  to  exercise  in  order  to  guard  against  injury  to  that 
property.  The  plaintiff  is  not  to  be  regarded  as  a  mere 
trespasser,  wantonly  thrusting  himself  or  his  property  in  the 
way  of  danger, — a  trespasser  to  whom  the  defendants  owed 
a  less  degree  of  caution  than  would  have  been  the  undisput- 
ed owner  of  the  fee-simple  of  the  land  on  which  the  mill 
stood.  We  cannot  admit  that  the  defendants  owed  no  duty 
to  the  plaintiff,  even  if  he  was  occupying  their  land  without 
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their  consent.  An  attempt  was  made  during  the  argument 
to  maintain  that  they  had  been  found  by  the  jury  guilty 
only  of  an  act  of  omission,  and  it  was  insisted  that  such  an 
act  would  not  give  a  right  of  action  to  the  plaintiff  if  he  was 
wrongfully  in  possession  of  their  land.  Neither  the  fact  as- 
serted nor  the  inference  drawn  from  it  can  be  conceded. 
The  verdict  of  the  jury  was  1st,  That  the  elevator  was  burn- 
ed from  the  steamer  "  Jennie  Brown  2d,  that  such  burn- 
ing was  caused  by  not  using  ordinary  care  and  prudence  in 
landing  at  the  elevator,  under  circumstances  existing  at  that 
particular  time  ;  and,  3d,  that  the  burning  of  the  mill  and 
lumber  was  the  unavoidable  consequence  of  the  burning  of 
the  elevator.  The  only  reasonable  construction  of  the  verdict 
is,  that  the  fault  of  the  defendants — in  other  words,  their 
want  of  ordinary  care  and  prudence — consisted  in  landing 
the  steamer  at  the  elevator  in  the  circumstances  then  exist- 
ing, when  a  gale  of  wind  was  blowing  towards  it,  when  the 
elevator  was  so  combustible  and  so  tall.  If  this  is  not  the 
meaning  of  the  verdict,  no  act  of  negligence,  of  want  of 
care,  or  of  fault  has  been  found.  And  this  is  one  of  the 
faults  charged  in  the  declaration.  It  averred,  that,  while 
the  wind  was  blowing  a  gale  from  the  steamboat  towards 
and  in  the  direction  of  the  elevator,  the  defendants  careless- 
ly and  negligently  allowed,  permitted,  and  counselled  (or, 
as  stated  in  another  count,  "  directed")  the  steamboat  to  ap- 
proach and  lie  alongside  of  or  in  close  proximity  to  the  said 
elevator.  This  is  something  more  than  nonfeasance :  it  is 
positive  action,  the  result,  consequence,  or  outworking,  as 
the  jury  have  found  it,  of  the  want  of  such  care  as  should 
have  been  exercised. 

It  has  been  further  argued  in  support  of  this  assignment 
of  error  that  the  proffered  proof  of  title  should  have  been 
admitted,  because  it  tended  to  show  contributory  negligence 
on  the  part  of  the  plaintiff.  But  we  cannot  understand  how 
it  could  have  had  any  such  tendency.  Whether  the  mill 
*8tood  on  the  defendants'  land  or  on  other  land  equally  dis- 
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tant  from  the  steamer  and  elevator,  and  in  the  same  direc- 
jtion,  its  exposure  to  the  fire  was  exactly  the  same. 

A  second  exception  taken  in  the  Court  below,  and  here 
insisted  upon,  is  that  the  Court  refused  to  permit  the  de- 
fendants to  prove  by  witnesses  who  were  exj)erts,  experi- 
enced in  the  business  of  fire  insurance,  and  accustomed  by 
their  profession  to  estimating  and  calculating  the  hazard  and 
exposures  to  fire  from  one  building  to  another,  and  to  fixing 
rates  of  insurance,  that  owing  to  the  distance  between  the 
elevator  and  the  mill,  and  the  distance  between  the  elevator 
and  the  lumber  piles,  the  elevator  would  not  be  considered 
as  an  exposure  to  the  mill  or  lumber,  and  would  not  be  con- 
sidered in  fixing  a  rate  thereon,  or  in  measuring  the  hazard 
of  mill  or  lumber. 

This  exception  is  quite  unsustainable.  The  subject  of  pro 
posed  inquiry  was  a  matter  of  common  observation,  upon 
which  the  lay  or  uneducated  mind  is  capable  of  forming  a 
judgment.  In  regard  to  such  matter,  experts  are  not  permitted 
to  state  their  conclusions.  In  questions  of  science  their 
opinions  are  received  ;  for  in  such  questions  scientific  men 
have  superior  knowledge,  and  generally  think  alike.  Not 
so  in  matters  of  common  knowledge.  Thus,  it  has  been  held 
that  an  expert  cannot  be  asked  whether  the  time  during 
which  a  railroad  train  stopped  was  sufticient  to  enable  the 
passengers  to  get  off,  Keller  vs.  Railroad  Gompamj^  2  Abb. 
(N.  Y.)  App.  Dec.  480 ;  or  whether  it  was  prudent  to  blow 
a  whistle  at  a  particular  time.  Hill  vs.  Railroad  Company^ 
65  Me.  438.  Nor  can  a  person  conversant  with  real  estate 
be  asked  respecting  the  peculiar  liability  of  unoccupied 
buildings  to  fire.  Muloy  vs.  In-^urance  Vomjpany^  2  Gray 
(Mass.),  541.  In  Durell  vs.  Bederly^  Chief  Justice  Gibbs 
said  :  The  opinion  of  the  underwriters  on  the  materiality 
of  facts,  and  the  effect  they  would  have  had  upon  the 
premium,  is  not  admissible  in  evidence."  Powell's  Evid. 
(4th  Ed.)  103.  And  in  Camphell  v.  Richards^  5  Barn.  & 
Ad.  846,  Lord  Denman  said  :    "  Witnesses  are  not  receiv- 
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able  to  state  their  views  on  matters  of  legal  or  moral  obli- 
gation, nor  on  the  manner  in  which  others  would  probably 
be  iiifluenced,  if  the  parties  had  acted  in  one  way  rather 
than  in  another."  See  also  Lord  Mansfield's  opinion  in 
Carter  vs.  Boehm,  3  Burr.  1905,  1913,  19  li,  and  Norman 
vs.  Iliggim^  107  Mass.  494,  in  which  it  was  ruled,  that,  in 
an  action  for  kindling  a  lire  on  the  defendant's  land  so  neg- 
ligently that  it  spread  to  the  plaintiff's  land  and  burnexi  his 
timber,  the  opinion  of  a  person  experienced  in  clearing  land 
by  fire,  that  there  was  no  probability  that  a  fire  set  under 
the  circumstances  described  by  the  witnesses  would  have 
spread  to  the  plaintiff's  land,  was  inadmissible. 

The  next  exception  is  to  the  refusal  of  the  Court  to  in- 
struct the  jury  as  requested,  that     if  they  believed  the 
sparks  from  the  *  Jennie  Brown  '  set  fire  to  the  elevator 
through  the  negligence  of  the  defendants,  and  the  distance 
of  the  elevator  from  the  nearest  lumber  pile  was  three  hun- 
dred and  eighty-eight  feet,  and  from  the  mill  five  hundred 
and  twenty-eight  feet,  then  the  proximate  cause  of  the 
burning  of  the  mill  and  lumber  was  the  burning  of  the 
elevator,  and  the  injury  was  too  remote  from  the  negligence 
to  afford  a  ground  for  a  recovery."    This  proposition  the 
Court  declined  to  affirm,  and  in  lieu  thereof  submitted  to 
the  jury  to  find  whether  the  burning  of  the  mill  and  lumber 
was  the  result  naturally  and  reasonably  to  be  expected  from 
the  burning  of  the  elevator;  whether  it  was  a  result  which, 
under  the  circumstances,  would  naturally  follow  from  the 
burning  of  the  elevator ;  and  whether  it  was  the  result  of 
the  continued  effect  of  the  sparks  from  the  steamboat, 
without  the  aid  of  other  causes  not  reasonably  to  be  ex- 
pected.   All  this  is  alleged  to  have  been  erroneous.  The 
assignment  presents  the  oft-embarrassing  question,  what  is 
and  what  is  not  the  proximate  cause  of  an  injury.  The 
point  propounded  to  the  Court  assumed  that  it  was  a  ques- 
tion of  law  in  this  case ;  and  in  its  support  the  two  cases  of 
Ryan  vs.  The  New  Yorh  Centril  Railroad  Co.,  35  N.  Y. 
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210,  and  Kerr  vs.  Pennsylvania  Railroad  Co.,  62  Penn.  St. 
353,  are  relied  upon.  Those  cases  have  been  the  subject  of 
mucli  criticism  since  they  were  decided ;  and  it  may,  per- 
haps, be  doubted  whether  they  have  always  been  quite  under- 
stood. If  they  were  intended  to  assert  the  doctrine  that 
when  a  building  has  been  set  on  lire  through  the  negligence 
of  a  party,  and  a  second  building  has  been  tired  from 
the  first,  it  is  a  conclusion  of  law  that  the  owner  of  the 
second  has  no  recourse  to  the  negligent  wrong-doer,  they 
have  not  been  accepted  as  authority  for  such  a  doctrine, 
even  in  the  States  where  the  decisions  were  made.  Wehh 
vs.  The  Borne,  Waterto  wn  <&  Ogdenshurg  Ttailroad  Co,,  49 
N.  Y.  420,  and  Pennsylvania  Railroad  Co.,  vs.  Hojpe  80 
Penn.  St.  373.  And  certainly  they  are  in  conflict  with 
numerous  other  decided  cases.  Kellogg  vs.  The  Chicago  c& 
North-western  Railroad  Co,,  26  Wis.  224;  Perley  vs.  The 
Eastern  Railroad  Co.,  98  Mass.  414 ;  Iliggins  vs.  Dewey, 
lOT  Id.  494  ;  Tent  vs.  The  Toledo,  Peoria  Warsaw  Rail- 
road  Co.,  49  111.  349. 

The  true  rule  is,  that  what  is  the  proximate  cause  of  an 
injury  is  ordinarily  a  question  for  the  jury.    It  is  not  a 
question  of  science  or  of  legal  knowledge.    It  is  to  be  de- 
termined as  a  fact,  in  view  of  the  circumstances  of  fact  at- 
tending it.    The  primary  cause  may  be  the  proximate  cause 
of  a  disaster,  though  it  may  operate  through  successive  in- 
struments, as  an  article  at  the  end  of  a  chain  may  be 
moved  by    a   force    applied   to  the    other  end,  that 
force  being  the  proximate  cause  of  the  movement,  or  as  in 
the  oft-cited  case  of  the  squib  thrown  in  the  market-place. 
2  Bl.  Rep.  892.    The  question  always  is.  Was  there  an  un- 
broken connection  between  the  wrongful  act  and  the  injury, 
a  continuous  operation  %  Did  the  tacts  constitute  a  continuous 
succession  of  events,  so  linked  together  as  to  make  a  natural 
whole,  or  was  there  some  new  and  independent  cause  inter- 
vening between  the  wrong  and  the  injury  ?    It  is  admitted 
that  the  rule  is  difficult  of  application.    Pat  it  is  generally 
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held,  that,  in  order  to  warrant  a  finding  that  negligence,  or 
an  act  not  amounting  to  wanton  wrong,  is  the  proximate 
cause  of  an  injury,  it  must  appear  that  the  injury  was  the 
natural  and  probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances.  These  circumstances, 
in  a  case  like  the  present,  are  the  strength  and  direction  of 
the  wind,  the  combustible  character  of  the  elevator,  its  great 
height,  and  the  proximity  and  combustible  nature  of  the 
saw-mill,  and  the  piles  of  lumber.  Most  of  these  circumstan- 
ces were  ignored  in  the  request  for  instruction  to  the  jury* 
Yet  it  is  obvious  that  the  immediate  and  inseparable  Con- 
sequences  of  negligently  firing  the  elevator  would  have  been 
very  different  if  the  wind  had  been  less,  if  the  elevator  had 
been  a  low  building  constructed  of  stone,  if  the  season  had 
been  wet,  or  if  the  lumber  and  the  mill  had  been  less  com- 
bustible. And  the  defendants  might  w^ell  have  anticipated 
or  regarded  the  probable  consequences  of  their  negligence 
as  much  more  far-reaching  than  would  have  been  natural 
or  probable  in  other  circumstances.  W e  do  not  say  that 
even  the  natural  and  probable  consequences  of  a  wrongful 
act  or  omission  are  in  all  cases  to  be  chargeable  to  mis- 
feasance or  non-feasance.  Tliey  are  not  when  there  is  a 
sufficient  and  independent  cause  operating  between  the 
wrong  and  the  injury.  In  such  a  case  the  resort  of  the  suf- 
ferer must  be  to  the  originator  of  the  intermediate  cause. 
But  when  there  is  no  intermediate  efficient  cause,  the  origi- 
nal wrong  must  be  considered  as  reaching  to  the  effect,  and 
proximate  to  it.  The  inquiry  must,  therefore,  always  be 
whether  there  was  any  intermediate  cause,  disconnected  from 
the  primary  fault,  and  self-operating,  which  produced  the  in- 
jury. Here  lies  the  difficulty.  But  the  inquiry  must  be  an- 
swered in  accordance  with  common  understanding.  In  a  suc- 
cession of  dependent  events  an  interval  may  always  be  seen 
by  an  acute  mind  between  a  cause  and  its  effect,  though  it  may 
be  so  imperceptible  as  to  be  overlooked  by  a  common  mind. 
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Thus,  if  a  building  be  set  on  fire  by  negligence,  <and  an 
adjoining  building  be  destroyed  without  any  negligence  of 
the  occupants  of  the  first,  no  one  would  doubt  that  the  de- 
struction of  the  second  was  due  to  the  negligence  that  caused 
the  burning  of  the  first.  Yet  in  truth,  in  a  very  legitimate 
sense,  the  immediate  cause  of  the  burning  of  the  second  was 
the  burning  of  the  first.  The  same  might  be  said  of  the 
burnino:  of  the  furniture  in  the  first.  Such  refinements  are 
too  minute  for  rules  of  social  conduct.  In  the  nature  of 
things,  there  is  in  every  transaction  a  succession  of  events^ 
more  or  less  dependent  upon  those  preceding  ;  and  it  is  the 
province  of  a  jury  to  look  at  this  succession  of  events  or 
facts,  and  ascertain  whether  they  are  naturally  and  probably 
connected  with  each  other  by  a  continuous  sequence,  or  are 
dissevered  by  new  and  independent  agencies,  and  this  must  be 
determined  in  view  of  the  circumstances  existing  at  the  time. 

If  we  are  not  mistaken  in  these  opinions,  the  Circuit 
Court  was  correct  in  refusing  to  aflirm  the  defendants'  pro- 
position, and  in  submitting  to  the  jury  to  find  whether  the 
burning  of  the  mill  and  lumber  was  a  result  naturally  and 
reasonably  to  be  expected  from  the  burning  of  the  elevator, 
under  the  circumstances,  and  whether  it  was  the  result  of 
the  continued  influence  or  effect  from  the  sparks  of  the  boat, 
without  the  aid  or  concurrence  of  other  causes  not  reason- 
ably to  have  been  expected.  The  jury  found,  in  substance, 
that  the  burning  of  the  mill  and  lumber  was  caused  by  the 
negligent  burning  of  the  elevator,  and  that  it  was  the  un- 
avoidable consequence  of  that  burning.  This,  in  effect, 
was  finding  that  there  was  no  intervening  and  independent 
cause  between  the  negligent  conduct  of  the  defendants  and 
the  injury  to  the  plaintiff.  The  judgment  must,  therefore, 
be  affirmed. 

Judgment  affirmed. 

See  Bel.  Lack.  &  West.  R,  R.  vs.  Salmon,  14  Am.  R.  R..  226  and  cases 
referred  to  on  p.  246. 
In  Bellefontaine  and  Indiana  R.  R.  vs.  Burleij.  11  Ohio  St.  333,  the  Courfc 
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say,  "The  running  and  management  of  railroad  locomotives  and  trains 
is  so  far  an  act  outside  of  the  experience  and  knowledge  of  ordinary  jur- 
ors as  to  render  the  opinions  of  persons  acquainted  with  the  running  and 
management  of  the  same  as  experts  admissable."  Accordingly  the  Court 
held  that  in  an  action  for  the  negligent  killing  of  plaintiff's  horse  by  a 
locomotive,  the  engineer  in  ch  irge  of  the  train  who  was  shown  to  be  ex- 
perienced in  his  calling  could  give  his  opinion  as  to  whether,  in  view  of 
the  distance  between  the  engine  and  the  horse  when  first  seen,  it  was 
possible  to  avoid  the  injury;  and  see  Bellefontaine  &  Indiana  R.  R.  vs.  FlfeVy 
11  Id.  339  ;  Mott  vs.  Hudson  River  R.,  8  Bosw.  345  ;  Quimby  vs.  Vermont 
Central  R.  R.,  23  Vt.  394  ;  Illinois  Central  R.  R.  vs.  Reedy.  17  111. 
580. 

And  a  person  skilled  in  the  running  of  railroad  trains  may  state 
whether  in  his  opinion  on  the  facts  proved  brakemen  were  in  their 
proper  places  at  the  time  of  the  alleged  accident.  Cincinnati  &  Zanesville 
R.  R.  V  Smith,  22  Ohio  St.  227. 

So  no  one  but  an  expert  will  be  permitted  to  testify  as  to  the  capacity  of 
a  locomotive  from  its  appearance,  Sisson  vl.  Cleveland  &  Toledo  R.  R.,  14 
Mich.  489. 

And  a  conductor  is  not  by  virtue  of  his  position  an  expert  so  as  to  en- 
able him  to  give  his  opinion  as  to  the  effect  of  the  omission  of  guard 
chains  from  a  car.  Bixby  vs.  Montpelier  &  St.  J.  R.  R.  49  Vt.  123  infra 
page  140. 

In  Turney  vs.  New  Jersey  Steamboat  Co.,  12  Abb.  Pr.  N.  S.  1,  it  was  held 
proper  to  inquire  of  a  general  agent  of  the  defendant  line  who  had  filled 
the  position  for  many  years  and  was  acquainted  with  the  construction  of 
berths  in  steamers,  whether  the  berths  on  the  steamboat  in  question  were 
constructed  in  the  most  approved  manner. 

In  Seaver  vs.  Boston  &  Maine  R.  R.,  80  Mass.  466  the  negligence  charged 
was  the  breaking  of  an  axle,  and  the  inquiry  was  whether  the  accident 
could  have  been  avoided  by  the  use  of  a  safety  beam  ;  the  Court 
sustained  the  introduction  of  expert  testimony  and  allowed  the  question 
"what  in  your  judgment  threw  off  the  baggage  car  at  the  time  of  the  ac" 
cident  ? " 

On  the  other  hand,  the  question  whether  a  flagman  was  a  careful,  at- 
tentive and  temperate  man  does  not  require  expert  testimony.  Gahagan 
vs.  Boston  &  A.  R.  R.  1  Allen  187. 

So  any  person  present  at  the  occurrence  inquired  of  may  express  an 
opinion  upon  the  rate  of  speed  an  engine  was  running.  Detroit  &  C 
R.  R,  vs.  Van  Steinburg,  17  Mich.  99. 

In  Swartwout  vs.  New  YorJc  Central  R.  R.,  14  N.  Y.  Sup.  Ct.  571  it  wa.« 
held  that  the  question  whether  a  cattle  guard  on  a  railroad  is  properly 
constructed,  does  not  call  for  the  testimony  of  an  expert,  but  when  the 
manner  of  its  construction  is  shown,  the  jui-y  are  competent  to  judge  of 
its  fitness. 


AMERICAN  RAILWAY  REPORTS.  319 

Milwaukee  &  St.  Faul  R.  R.  Co.  V8.  Kellogg. 


Neither  is  expert  testimony  admissable  as  to  the  sufficiency  of  bars  and 
a  barway  to  restrain  cattle.  Enright  vs.  San  Francisco  R.  R.,  33  Cal.  230. 

In  actions  by  breakmen  and  others  to  recover  damages  for  injuries  sus- 
tained in  handling  and  coupling  cars  the  testimony  of  other  brakemen 
as  to  what  was  the  proper  way  to  attach  the  cars  under  the  circumstances, 
and  as  to  whether  if  the  plaintiff  had  exercised  ordinary  care  he  could 
have  been  injured  is  inadmissable.  Hamilton  vs.  Des  Moines  Valley  R.  R., 
36  Iowa,  31  ;  Muldowney  vs.  Illinois  Central  R.  R,,  lb.  462  ;  Gavisk  vs.  Pa- 
cific R.  R.  49  Mo.  274  ;  Hopkins  vs.  Indianapolis  &  St.  Louis  R.  It.,  78  111. 
32  ;  Belair  vs.  Chicago  &  North-western  R.  B.,  43  Iowa  662,  S.  C.  14  Am. 
R.  R.  575. 

So  where  the  negligence  charged  is  the  stowage  of  goods  on  deck  and 
the  circumstances  of  the  loss  are  shown,  expert  testimony  as  to  whether 
the  goods  could  have  been  destroyed  if  shipped  in  the  hold  is  inadmis- 
sable.   New  England  Glass  Co.  vs.  Lovell,  14  Gray  319. 

But  the  custom  of  warehousemen  in  storing  wool  waste  and  its  liability 
under  certain  circumstances  to  spontaneous  combustion  is  a  proper  sub- 
ject for  expert  testimony.  Whitney  vs.  Chicago  &  North-western  E.  R.  27 
Wis.  327  ;  S.  C.  5  Am.  Ry.  R.  291. 

And  the  question,  what  hard  pan  is,  and  whether  any  was  found  in  an 
excavation  is  a  matter  of  common  observation.  Currier  vs.  Boston  & 
Maine  R.  B.  34  N.  H.  498.  So  the  inquiry,  was  the  weather  cold 
enough  at  a  certain  date  to  freeze  potatoes,  Curtis  vs.  North-ivestern  R.  B., 
18  Wis.  312.  And  the  relative  distances,  dimentions  and  quantities  of 
things.    Ilackett  vs.  B.  C.  &  M.  B.  B.  35  N.  H.  390. 

So  the  inquiry  whether  a  person  was  more  lame  in  the  morning  of  a 
certain  day  than  before,  calls  for  the  statement  of  a  fact  open  to  common 
observation  and  not  an  opinion.  Taylor  vs.  Grand  Trunk R,  R.,  48  N,  H. 
304.  So  the  question,  at  what  point  a  person  injured  needed  assistance, 
and  the  length  of  time  such  assistance  was  necessary,  Sloan  vs.  N.  Y.  Cen- 
tral R.  R.  45  N.  Y.  125;  Chicigo,  Burlington  &  Quincy  R.  R.  vs.  George,  19 
III.  510.  But  the  opinion  of  a  witness  that  the  running  of  cars  without 
drivers  induced  children  to  get  on  the  platform  is  inadmissible,  Largan 
vs.  Central  R.  R.,  40  Cal.  272. 

The  question  of  the  necessity  for  expert  testimony  is  frequently  pre- 
sented in  proceedings  to  assess  damages  for  lands  taken  for  the  use  of 
railroads.  The  weight  of  authority  is  in  favor  of  permitting  persons 
who  reside  in  the  neighborhood  and  are  acquainted  with  the  land  in 
question  to  give  their  opinion  as  to  its  value.  Russell  vs.  Horn  Fond 
Branch  R.  R.,4  Gray,  607  ;  Whitm'in  vs.  Boston  &  3Iaine  B.  B.,1  Allen, 
313;  Tucker  vs.  Massachusetts  Central B.  B.,  118  Mass.  546;  9  Am.  R.  R.  279; 
Cleveland  &  C  B.  B.  vs.  Ball,  5  Ohio  St.  568  ;  EvansviUe  B.  B.  vs.  Fitzpatrick, 
10  Ind.,  120  ;  Montgomery  &  West  Point  B.  B.  vs.  Varner,  19  Ala.  185;  Al- 
abama  &  Fiorida  B.  B.  vs.  Burkett,  42  Id.,  83;  Concord  B.  B.  vs.  Greely,  23 
N.  H.  237  ;  G.  &  S.  W.  B.  B.  vs.  Haslam,  73  111.  494 ;  Jacksonville  A.  ift  St. 
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L,  R.  R.  V.  OildioeU,  21  Id.  75  ;  Simmons  vs.  Chicago  &  St.  Paul  R.  R.,  18 
Minn.  18-1  ;  Volvill  vs.  .Same,  19  Id.,  283  ,  Lehmicke  vs.  67.  Paul,  S.  &  T.  F. 
R.  R.,  lb.,  404;  10  Am.  Ry.  R.  296  ;  Snyder  \s.  Wesiern  Union  R.  R.,  25 
Wis.  60  ;  Robertson  vs.  Knapp,  35  N.  Y.  91 ;  Pennsylvania  &.  K  Y.  R.  R. 
vs.  Bunnell,  81  Pa.  St.,  414 ;  16  Am.  Hy.  R,  1,  and  cases  in  note  on  page 
14  ;  Snow  vs.  B  ston&  Maine  R.  R.,  65  Me.  230;  10  Am.  Ry.  R.  27.  Tate 
vs.  M.  K.  &  T.  R  R.,  64  Mo.  149  infra  page  191.  But  it  is  not  competent 
for  the  land  owner  to  state  his  opinion  of  the  amount  of  damages  sustained 
by  him  from  the  location  of  the  road,  Brunswick  &  Albany  R.  R.  vs.  21c 
Laren,  47  Ga.  546  ;  S.  C.  11  Am.  Ry.  R.  412. 

But  see  Buff  urn  vs.  N.  T.  (&  Boston  R.  R.,  i  R.  L,  221  ,  Howard  vs.  City 
of  Providence,  6  Id.  514 ;  Carpenter  vs.  Robinson,  1  Holmes.  67-73. 

As  to  the  rule  in  New  York,  consult  further  Rochester  <t  Syracuse  R.  R. 
vs.  Budlong,  6  How.  Pr.  467;  Same  vs.  Same,  10  Id.  289  ;  Clark  vs.  Baird,  5 
Seldeu,  183 ;  Van  Deusen  vs.  Young,  29  Barb.  9  ;  Terpenning  vs.  Corn  Ex- 
change Ins.  Co.,  43  N.  Y.  279  ;  Lincoln\s.  Saratoga  d'  Schenectady  R.  R.,  23 
Wend.  433. 

In  Pennsylvania  R.  R.  vs.  Henderson,  51  Pa.  St.  315  ;  where  it  was 
held  that  in  an  action  by  a  widow  to  recover  damages  for  the  killing  of  her 
husband,  the  question  is  substantially  as  to  the  value  of  the  latter's  life, 
and  it  is  therefore  proper  to  ask  a  person  acquainted  with  deceased's 
habits  how  long  he  Avould  have  been  useful  to  his  family. 

In  a  case  where  the  value  of  a  reversion  of  land  over  which  a  railroad 
is  located,  was  to  be  determined,  the  Court  held  expert  testimony  clearly 
inadmissible  on  the  ground  that  the  question  of  value  depends  on  the 
length  of  time  the  easement  will  continue,  and  there  has  been  no  experi- 
ence on  which  any  satisfactory  opinion  can  be  based.  Boston,  &c  R.  R.  vs. 
Old  Colony  R.  R.  3  Allen,  142. 

But  in  such  proceedings,  persons  employed  in  making  insurance  on 
buildings  against  fire  may  express  their  opinion  as  to  the  effect  produced 
on  the  rent  or  rate  of  insurance  of  such  buildings  by  near  approach  to 
them  of  the  railroad  track.  Webber  vs.  Eastern  R.  R.  2  Met.  147  ;  Henry  vs. 
Dubuque,  &c.  R,  R.  2  Clarke,  288. 
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NORFOLK  &  PETERSBURG  R.  R.  CO.  vs.  ORMSBY. 

27  Grattan,  455. 

Court  of  Appeals  of  Virghiia,  March  Te?vn,  1876. 

The  terms  negligence  and  ordinary  care  are  correlative  terras.  Ordinary 
care  depends  on  the  circumstances  of  the  particular  case,  and  is  such 
care  as  a  person  of  ordinary  prudence  under  the  circumstances  would 
have  exercised. 

A  railroad  company  running  its  cars  through  a  populous  street  of  a  city, 
on  which  many  children  live,  must  omit  nothing  which  can  be  done 
by  the  company  and  its  agents  to  prevent  injury  to  children  on  the 
street. 

A  child  two  years  and  ten  months  old  cannot  be  capable  of  contributory 
negligence,  so  as  to  relieve  a  railroad  company  from  liability  for  its 
own  negligence. 

Negligence  of  the  parent  or  guardian  of  an  infant  child  injured  by  a  rail- 
road car,  cannot  constitute  contributory  negligence  on  the  part  of  the 
child,  so  as  to  exonerate  the  company. 

In  an  action  for  injuries  involving  the  loss  of  an  arm,  plaintiff  may  intro- 
duce evidence  to  show  what  must  be  the  effect  of  his  injuries  in  dis- 
qualifying him  from  pursuits  requiring  two  hands. 

This  was  an  action  of  trespass  on  the  case  in  the  Corporation 
Court  of  Norfolk,  brought  in  December,  18G9,  by  Charles 
Ormsby,  an  infant,  by  his  next  friend,  against  the  Norfolk 
and  Petersburg  Railroad  Company.  The  declaration  set 
out : 

For  that  whereas  the  defendants  before  and  at  the  time 
of  the  committing  of  the  grievances  hereinafter  mentioned, 
to  wit,  on  the  30th  day  of  August,  in  the  year  1869,  were 
the  owners  of  a  certain  railroad,  to  wit,  of  a  railroad  from 
the  said  citv  of  Norfolk,  which  connects  with  the  Southside 
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Railroad,  at  or  near  the  city  of  Petersburg,  and  of  a  certain 
engine  and  cars,  tlien  nnder  the  care  and  management  of 
certain  servants  of  tlie  said  defendants :  nevertlieless,  the 
said  defendants,  by  their  said  servants,  so  carelessly,  negli- 
gently and  improperly  behaved  and  conducted  themselves  in 
and  about  the  management,  control,  and  direction  of  tlie  said 
engine  and  cars^  that  the  same,  by  and  through  the  default, 
carelessness,  negligence,  and  improper  conduct  of  the  said 
servants  of  the  said  defendants,  then  with  great  force  and 
violence  were  driven  and  struck  against  the  said  plaintiff,  by 
means  whereof  the  right  arm  of  the  plaintiff  was  so  fractured 
and  injured  that  it  became  necessary  to  amputate  the  same, 
and  the  said  arm  was  thereupon  amputated,  and  he  was 
otherwise  greatly  wounded,  bruised,  and  injured,  and  so 
remained  for  a  long  space  of  time  ;  and  also  by  means  of  the 
premises  the  plaintiff  was  so  maimed  as  to  be  disabled  for 
the  remainder  of  his  life.  To  the  damage  of  the  said  plain- 
tiff of  $30,000. 

The  issue  was  made  upon  the  plea  of  *'not  guilty;  "  and 
the  cause  came  on  to  be  tried  at  the  May  term  of  the  Court, 
1872,  when  the  jury  found  a  verdict  in  favor  of  the  plaintiff, 
and  assessed  his  damages  at  $8,000.  The  defendant  there- 
upon moved  the  Court  to  set  aside  the  verdict  and  grant  it 
a  new  trial,  on  the  ground  that  the  verdict  was  contrary  to 
the  law  and  the  evidence.  But  the  Court  overruled  the 
motion,  and  rendered  judgment  according  to  the  verdict.  To 
this  opinion  of  the  Court  the  defendant  excepted  ;  and  the 
Court  certified  the  following  as  the  facts  proved  upon  the 
trial. 

That  on  the  morning  of  the  last  day  of  August,  1869, 
between  the  hours  of  nine  and  ten  o'clock,  the  agents  of  the 
defendant  carried  two  flat  cars  loaded  with  lumber,  from  its 
depot  in  the  city  of  Norfolk  down  its  track  on  Widewater 
street,  in  the  said  city,  and  left  them  in  front  of  McCul- 
lough's  lumber  yard,  on  said  street  to  be  unloaded  ;  and  one 
other  flat  car  loaded  with  lumber,  further  down  the  said 
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street,  and  left  the  same  in  front  of  Murdock  Howeirs  lum- 
ber yard  on  said  street,  to  be  unloaded ;  that  the  said  flat 
cars  remained  at  the  places  at  which  they  were  respectively 
left,  until  between  four  and  five  o'clock  in  the  afternoon  of 
that  day,  when  the  said  agents  of  the  defendant  left  the  said 
depot  with  a  locomotive  and  five  box  cars  in  front  of  it, 
loaded  with  freight  for  the  Boston  steamer,  the  purpose 
being  to  carry  the  said  box  cars  down  Widewater  street  to 
Town  Point,  near  the  foot  of  said  street,  to  be  unloaded  and 
to  gather  up  and  carry  back  to  the  depot  the  three  flat  cars 
that  had  been  left  on  said  street  loaded  with  lumber  during 
the  forenoon.  When  the  said  locomotive  and  box  cars 
reached  McCullough's  lumber  yard,  the  two  flat  cars  left 
there  in  the  morning,  having  been  unloaded,  were  coupled 
on  the  said  train,  the  said  agents  with  the  locomotive,  five 
box  cars  and  two  flat  cars,  then  proceeded  on  in  the  direction 
of  Murdock  Howell's  lumber  yard,  on  said  street,  for  the 
purpose  of  coupling  on  to  the  flat  car  left  at  that  point  in 
the  forenoon,  to  be  unloaded.  That  on  the  said  train  when 
it  left  the  depot,  there  where  G.  W.  Alsop,  the  engineer ;  a 
a  fireman,  whose  name  was  not  given  ;  J.  T.  Roberts,  the 
yard  master  ;  James  Pierce,  switchman,  and  a  colored  train 
hand  named  Smith  Yass.  That  the  said  J.  T.  Eoberts  was 
stationed  on  a  brake-wheel  two  feet  above  the  top  of  the 
fifth  box  car,  being  the  next  one  to  the  flats,  and  the  said 
Pierce  and  the  said  Yass  were  stationed  on  the  foremost  flat 
car,  after  they  were  coupled  on  at  McCullongh's  lumber 
yard.  That  while  the  train  moved  from  the  depot  down 
Widewater  street,  the  bell  on  the  ens^ine  was  runs^  contin- 
ually  by  the  fireman,  until  the  train  reached  Market  Square, 
a  point  on  the  said  track  between  the  depot  and  Howell's 
lumberyard,  and  at  that  point  the  fireman  left  the  train,  by 
the  permission  of  the  engineer  ;  and  from  that  point  by  the 
engineer  until  the  train  reached  the  flat  carat  Howell's  lum- 
ber yard.  That  when  tlie  said  front  of  the  said  train 
reached  the  United  engine  house,  situated  on  said  street,  at 
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a  point  about  two  hundred  and  twenty  feet  from  the  flat 
car  in  front  of  Mardock  PIowelFs  lumber  yard,  it  was  moving 
at  a  rate  of  speed  between  two  and  three  miles  an  liour. 
That  about  tliat  point  a  signal  was  given  to  the  engineer  by 
the  yard  master,  Roberts,  to  slacken  the  speed  of  the  train  in 
order  to  couple  on  to  the  flat  car  in  front  of  Howell's  lumber 
yard,  which  signal  was  lieard  and  obeyed  by  the  engineer. 
That  at  the  time  tlie  moving  train  came  in  contact  with  the 
stationary  flat  car,  the  engine  was  running  with  steam  from 
the  boiler  shut  off,  and  was  propelled  solely  by  the  steam  in 
the  dry  pipe,  the  train  was  moving  very  slowly  ;  the  engineer 
on  the  train  used  all  the  appliances  known  to  his  business,  to 
make  the  train  move  as  slow  as  possible  in  order  to  couple. 
It  is  not  possible  to  move  a  train  slower  than  one  mile  per 
hour,  it  is  very  difficult  to  move  at  all  at  this  rate  ;  ordinarily, 
when  using  every  appliance,  the  rate  is  one  and  one  half 
miles  per  hour  ;  that  during  the  whole  time  that  the  said 
train  was  moving  from  the  depot  westward,  to  collect  the 
flats  left  on  the  track  in  the  forenoon,  the  engine  bell  was 
rung,  a  man  was  on  top  of  one  of  the  box  cars,  and  two  men 
on  the  flat  car  at  the  extremity  of  the  train,  by  way  of  look- 
out, to  give  signals  to  the  engineer  in  charge  of  the  engine; 
that  the  man  on  the  box  car  blew  a  whistle  as  he  deemed 
necessary,  and  that  these  were  the  precautions  usual  and  cus- 
tomary when  the  defendant  was  moving  a  train  on  said 
street.    That  the  said  James  Pierce  and  Smith  Yass,  who 
were  stationed  on  the  front  flat  car  attached  to  the  moving 
train,  and  whose  business  it  was  to  couple  the  stationary  flat 
car  to  the  moving  train,  attempted  to  effect  the  said  coupling, 
but  failed  to  do  so  because  the  coupling  pin  which  was  left 
on  the  stationary  car  in  the  forenoon  had  by  some  means 
been  removed  during  the  day.    That  the  said  Pierce,  when 
tlie  moving  train  was  within  two  cars  of,  or  seventy-flve  or 
eighty  feet  of  the  stationary  flat  car,  discovered  that  the 
coupling  pin  had  been  removed  and  jumped  from  the  flat 
car  on  which  he  w^as  standing,  and  ran  back  to  the  engine  for 
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the  purpose  of  getting  another.  That  it  had  been  customary 
to  leave  the  coupling  pins  on  the  freight  cars,  which  were 
detached  and  left  on  the  track  to  be  loaded  or  unloaded. 
That  in  Portsmouth  the  coupling  pins  left  with  the  cars 
were  so  commonly  thrown  away  by  mischievous  boys,  or 
stolen  by  negroes,  that  the  train  master  was  put  to  great  in- 
convenience, and  adopted  the  plan  of  attaching  them  per- 
manently to  the  cars.  That  when  the  train  struck  the  sta- 
tionary car  and  faj»ed  to  make  a  coupling,  the  stationary  car 
was  driven  back  on  the  track  about  one-half  of  its  length, 
its  whole  length  being  from  twenty-seven  to  thirty  feet ; 
and  if  the  attempt  to  couple  had  been  successful,  the  said 
stationary  flat  car  would  have  been  driven  back  not  more  than 
three  feet.  That  at  the  time  of  the  concussion  of  the  moving 
train  with  the  stationary  car,  the  said  stationary  car  had  been 
discharged  of  about  one-half  of  its  load  of  himber;  that  on 
the  day  on  which  the  plaintiff  received  his  injury,  some  time 
between  ten  o'clock,  a.  m.  and  two  o'clock,  p.  m.,  one  of  the 
agents  of  the  defendant,  F.  M.  Ironmonger,  whose  business 
it  was  to  superintend  the  railroad  track  on  Widewater  street 
and  attend  to  the  moving  of  the  trains,  was  passing  along  said 
street,  and  saw  a  small  boy,  whom  he  supposed  to  be  the 
plaintiff,  in  rear  of  the  wheel  of  the  said  stationary  flat  car 
in  front  of  Mr.  Howell's  lumber  yard,  and  in  a  very 
dangerous  position,  and  drove  him  away  from  said  car 
in  the  direction  of  the  residence  of  Mrs.  Ormsby,  mother  of 
the  plaintiff ;  that  Mrs.  Ormsby,  the  mother  of  the  plaintiff, 
lived  in  a  tenement  on  Widewater  street,  between  the 
United  engine  house  and  the  flat  car  standing  in  front  of 
Mr.  Howell's  lumber  yard,  being  about  one  hundred  and 
eighty  feet  distant  from  the  engine  house,  and  about  forty 
feet  distant  from  the  said  stationary  car;  that  on  the  after- 
noon of  the  last  day  of  August,  1869,  about  three  and  a  half 
o'clock,  she,  Mrs.  Ormsby,  being  sick  at  the  time — having 
become  the  mother  of  an  infant  about  four  days  before—and 
her  husband  being  absent  from  home,  directed  her  servant 
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to  mind  her  children  ;  that  the  servant  took  thein  into  tlie 
kitchen;  that  when  the  servant  brought  in  the  dinner, the 
plaintiff  followed  her;  that  slif;  directed  the  servant  to  get  a  ba- 
sin of  water  and  wash  the  plaintiffs  face ;  that  the  plaintiff, 
hearing  her  give  this  direction  to  the  servant  ran  to  the  front 
door,  which  opened  on  Widewater  street ;  that  there  were  two 
lower  rooms  in  her  house,  one  immediately  in  the  rear  of  the 
other  ;  that  the  front  room  was  occupied  by  her  as  a  grocery 
and  the  rear  room  as  a  sitting-room ;  that  the  door  opening 
upon  Widewater  street  and  the  door  between  the  two  rooms 
are  immediately  opposite  each  other ;  that  at  the  time  she  was 
lying  upon  a  lounge  in  the  back  room,  which  was  in  a  position 
that  enabled  her  to  command  a  view  of  the  front  door  ; 
that  while  the  plaintiff  was  standing  in  the  front  door,  in  full 
view  of  the  mother,  she  directed  the  servant,  who  had 
brought  the  basin  of  water,  to  go  directlj^  and  bring  the 
plaintiff  ;  that  the  plaintiff,  hearing  this  direction  to  the  ser- 
vant, ran  out  upon  the  street ;  that  the  seryant  went  imme- 
diately after  the  plaintiff',  going  out  of  the  back  door  and 
through  a  lane  leading  to  Widewater  street ;  that  the  servant 
was  not  gone  over  two  or  three  minutes,  and  when  sho 
returned,  brought  the  plaintiff*  in  her  arms,  with  his  right 
arm  mangled  and  hanging  by  his  side;  that  the  plaintiff  at 
the  time  of  the  injury  was  two  years  and  ten  months  old, 
having  been  born  in  the  month  of  October,  1866. 

At  the  time  the  plaintiff  ran  out  the  front  door  on  Wide- 
water  street,  there  were  three  persons  standing  in  front  of 
the  United  engine  house,  and  one  other  person  standing  in 
front  of  a  house  three  or  four  doors  between  Mrs.  Ormsby's 
residence,  all  being  on  the  north  side  of  the  said  railroad 
track;  that  the  last  named  person  was  about  sixty  feet  from  the 
said  stationary  car,  looking  in  the  direction  of  tlie  moving 
train  at  the  time  it  came  up  to  the  stationary  car  ;  that  the 
plaintiff  was  not  seen  by  any  of  these  persons  or  by  any  of 
the  defendant's  agents  on  the  moving  train  until  the  ffat  car 
had  been  put  in  motion  by  the  said  moving  train,  which  was 
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moving  westwardly ;  that  then  the  witness  standing  west  of 
the  said  flat  car,  and  looking  eastwardly  in  the  direction  of 
the  moving  train,  saw  the  plaintiff  lying  about  six  feet  west 
of  and  beyond  the  said  flat  car,  with  his  arm  upon  the  track 
and  the  rest  of  his  body  on  the  north  side  thereof,  lookinoj 
as  though  he  had  stumbled  and  fallen  and  was  struggling  to 
get  up  ;  that  when  the  plaintiff  was  first  seen  by  the  persons 
standing  in  front  of  the  United  engine  house,  he  was  being 
carried  around  by  the  wheel  of  the  fiat  car,  whicli  had  been 
put  in  motion  by  the  moving  train,  and  he  was  not  seen  by 
any  of  the  agents  of  the  defendant  until  he  had  been  taken 
from  under  the  wheel  and  was  beino^  carried  in  the  direction 
of  his  mother's  house  by  a  colored  woman  ;  that  when  the 
moving  train  came  in  contact  with  the  stationary  car  there 
was  a  colored  man  standing  on  the  said  car  engaged  in  throw- 
ing off  lumber,  and  the  said  colored  man  was  not  in  the  em- 
ployment of  the  defendant. 

That  the  neighborhood  in  which  Mrs.  Ormsby,  the  mo- 
ther of  the  plaintiff,  lived,  on  Widewater  street,  was  thickly 
settled,  and  there  were  a  great  many  children  living  in  the 
houses  on  both  sides  of  Widewater  street  in  that  neighbor- 
hood ;  that  the  plaintiff's  mother  had  a  nurse  employed, 
whose  duty  it  was  specially  to  attend  to  the  plaintiff,  and 
his  said  mother  never  permitted  him  to  go  on  the  street ; 
that  since  the  injury  was  received  the  plaintiff  has  been 
very  troublesome,  has  complained  of  pain  in  his  breast,  and 
has  required  constant  attention  ;  that  after  the  injury  was 
received,  by  which  the  plaintiff's  right  arm  was  mangled 
and  nearly  severed  from  his  body,  it  became  necessary  to 
amputate,  and  that  it  was  amputated  and  removed  from  the 
socket  at  the  shoulder  ;  that  the  loss  of  the  arm  is  injurious 
to  the  plaintiff's  health  ;  that  it  leaves  his  right  lung  more 
or  less  unprotected,  and  creates  a  pre-disposition  to  sickness, 
such  as  pneumonia,  pleurisy,  and  other  pulmonary  com- 
plaints ;  that  owing  to  the  loss  of  the  arm,  the  j)laintiff'9 
right  side  will  not  develop  as  well  as  his  left,  and  his  gen- 
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eral  bealtli  will  be  affected  ;  that  he  cannot  engage  in  man- 
ual labor  requiring  the  use  of  two  hands,  and  in  order  to 
make  a  livelihood  he  will  have  to  resort  to  some  other  em- 
ployment. 

That  on  the  26tli  January,  1867,  the  select  and  common 
councils  of  the  city  of  Norfolk  adopted  an  ordinance  in  the 
words  and  figures  following,  to  wit :  "  That  the  Norfolk 
and  Petersburg  Railroad  Company  be  and  they  are  hereby 
authorized  and  granted  the  right  and  privilege  to  enter 
upon  and  lay  the  track  of  their  road  in  any  and  upon  such 
of  the  streets  of  this  city  as  the  directors  of  said  company 
may  deem  fit,  proper,  and  prescribe  for  their  use  and  pur- 
poses, either  in  the  loading  or  unloading  of  cars,  as  well  as 
the  transit  of  cars,  engines  and  trains,  on  the  express  con- 
dition, however,  that  the  speed  of  their  cars,  engines,  or 
trains  shall  not,  within  the  limits  of  the  city,  exceed  a  rate 
of  five  miles  per  hour." 

That  although  the  defendant  was  permitted  by  the  said 
ordinance  to  run  its  cars  and  engines  through  the  streets  at 
a  rate  of  speed  not  exceeding  five  miles  an  hour,  the  in- 
structions given  to  all  the  agents  and  employees  of  the  road 
were  not  to  exceed  the  rate  of  four  miles  an  hour,  and  al- 
ways to  ring  the  bell  and  give  all  the  necessary  and  proper 
signals  above  mentioned  in  passing  through  the  said  street; 
and  that  the  witnesses  of  the  plaintiff,  one  of  whom  was 
sixty  feet,  and  the  others  about  one  hundred  and  eighty  feet 
from  the  stationary  car,  watched  the  train  as  it  moved  down 
the  said  street,  and  did  not  hear  the  sound  of  the  engine 
bell,  and  did  not  see  or  hear  any  signal  by  those  on  said 
train.    And  these  are  all  the  facts  proved. 

On  the  trial  of  the  cause  the  defendant  excepted  to  vari- 
ous opinions  and  rulings  of  the  Court.  The  first  was  to 
the  refusal  of  the  Court  to  give  to  the  jury  certain  instruc- 
tions asked,  and  the  giving  one  of  them  with  a  modifica- 
tion.   They  are  as  toUows : 
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Instruction  iVb.  1.  If  the  jury  believe  from  the  evi- 
dence, that  the  defendants  were  not  guilty  of  negligence, 
but  were  exercising  ordinary  care  in  the  management  of 
their  engine  and  cars  at  the  time  of  the  injury  complained 
of  in  tlie  plaintiff's  declaration,  they  must  find  for  the  de- 
fendant. 

Instruction  No.  2.  If  the  jury  believe  from  the  evi- 
dence, that  the  plaintiff  at  the  time  the  injury  complained 
of  vi^as  sustained,  was  only  two  years  and  ten  months  of  age, 
and  was  permitted  by  his  parents  to  go  on  the  railroad  track 
of  the  defendant  on  Widewater  street,  without  placing  him 
under  the  charge  of  some  one  capable  of  taking  care  of  him 
and  protecting  him  from  injury,  then  the  said  parents  were 
guilty  of  negligence  and  a  want  of  proper  care  for  the 
child,  and  such  negligence  and  want  of  proper  care  in  thus 
permitting  the  plaintiff  to  be  exposed  to  injury  on  the  said 
railroad  track,  furnishes  the  same  answer  to  an  action  by 
the  child  for  such  injury,  as  would  the  negligence  or  other 
fault  of  an  adult  plaintiff ;  and  if  the  jury  further  believe 
from  the  evidence,  that  the  injury  complained  of  in  the 
plaintiff's  declaration  would  not  have  happened  but  for  such 
negligence  and  want  of  proper  care  on  the  part  of  the  par- 
ents, then  they  must  find  for  the  defendants. 

Instruction  No.  3.  If  the  jury  believe  from  the  evi- 
dence, that  the  plaintiff  at  time  of  the  injury  complained 
of  was  so  concealed  either  behind  or  under  the  stationary 
car  as  not  to  be  visible  to  the  agents  of  the  defendant,  and 
that  the  said  agents  of  the  defendant  at  the  time  of  the 
said  injury  were  exercising  or^dinary  care  and  watchfulness, 
and  the  said  engine  was  not  running  exceeding  the  rates  of 
one  or  two  miles  per  hour,  then  there  was  not  such  negli- 
gence on  the  part  of  the  defendants  as  renders  them  liable 
in  this  action,  and  the  jury  will  therefore  find  for  the  de- 
fendant. 
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Instruction  No.  4.    The  defendants  to  maintain  the  issue 
on  their  part,  having  introduced  evidence  tending  to  prove 
that  in  the  forenoon  of  the  day  on  which  the  plaintiff  re- 
ceived the  injury  complained  of,  the  defendant  sent  a  flat 
car  loaded  witli  lumber,  to  a  point  on  their  railroad  track  on 
Widewater  street  opposite  tlie  lumber  yard  of  Murdock 
Plowell,  for  the  purpose  of  delivering  the  said  lumber  to  said 
Howell ;  tliat  in  the  afternoon  of  the  same  day  the  defend- 
ants sent  an  engine  with  a  train  of  five  box  cars  and  three  flats 
(the  box  cars  being  all  together  next  to  the  engine),  from  the 
depot  down  Widewater  street  for  the  purpose  of  collecting 
the  cars  on  the  said  street  and  taking  them  out  to  the  depot; 
that  the  engine  was  pushing  the  said  train  down  the  said 
track  ;  that  one  of  the  employees  of  tlie  defendant  was  sta- 
tioned upon  the  top  of  the  rearmost  box  car  to  look  out  for 
obstructions  upon  the  track,  and,  if  any  such  obstructions  ap- 
peared, to  notify  the  engineer ;  that  two  train  hands  of  the 
said  defendants  were  stationed  on  the  rearmost  flat  car  of  the 
moving  train  for  the  purpose  of  coupling  on  to  the  station- 
ary cars  along  the  track  ;  that  the  employee  of  the  defend- 
ant stationed  as  aforesaid  on  the  top  of  the  rearmost  boxcar 
when  the  movin<>:  train  o^ot  within  about  one  hundred  and 
eighty  feet  of  the  stationary  car  in  front  of  Murdock  How- 
ell's lumber-yard,  gave  a  signal  to  the  engineer  to  slacken 
his  speed  for  the  purpose  of  coupling  with  the  said  car 
which  was  obeyed  by  the  engineer,  and  afterwards  gave  an- 
other signal  when  the  moving  train  had  approached  very 
near  to  the  aforesaid  stationary  car,  in  order  to  notify 
the  engineer  to  run  still  slower,  which  signal  w^as  also  obey- 
ed by  the  engineer;  that  the  said  employee  so  stationed  on 
the  top  of  the  rearmost  box  car  was  constantly  on  the  look- 
out for  obstructions  upon  the  railroad  track ;  that  he  saw 
none  except  the  stationary  car  aforesaid;  that  the  train  at  a 
distance  of  one  hundred  and  eighty  feet  from  the  stationary 
car  was  running  between  two  and  three  miles  per  hour;  that 
at  the  time  the  moving  train  struck  the  stationary  car  it  was 
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moving  as  slowly  as  it  could  be  moved ;  that  wlien  the  train 
struck  the  stationary  car  the  shock  or  concussion  was  not 
greater  than  is  usually  the  case  ;  that  the  force  with  wliich 
the  moving  train  came  against  the  stationary  car  was  so  fee- 
ble as  to  drive  the  stationary  car  back  not  exceeding  ten  or 
fifteen  feet ;  that  the  two  employees  of  the  defendants,  whose 
duty  it  was  to  make  a  coupling  with  the  stationary  car,  fail- 
ed to  do  so  because  some  one,  while  the  stationary  car  was 
standing  on  the  track  in  front  of  HowelPs  lumber-yard,  had 
removed  the  coupling  pin,  and  another  had  to  be  gotten 
from  the  engine  before  the  coupling  could  be  effected  ;  that 
the  bell  upon  the  locomotive  was  regularly  and  continuously 
rung  from  the  time  the  train  left  the  depot  until  the  train 
struck  the  stationary  car  aforesaid ;  that  the  said  employee 
stationed  on  the  top  of  the  rearmost  box  car,  although  con- 
stantly on  the  lookout,  did  not  see  the  plaintiff  until  after  he 
had  received  tlie  injury  complained  of ;  that  the  said  plain- 
tiff was  so  concealed  at  the  time,  either  behind  or  under  the 
stationary  car,  as  to  be  wholly  invisible  to  the  said  employee, 
that  none  of  the  said  employees  saw  the  plaintiff  until  after  he 
had  received  the  injury  complained  of ;  and  that  one  of  the 
said  employees,whose  duty  it  was  to  assist  in  coupling  the  train 
to  the  fiat  car,  jumped  from  the  train  about  twenty  steps 
above  the  statioiiary  car  and  went  back  to  the  engine  for  a 
coupling  pin ;  that  he,  too,  was  on  the  lookout  for  obstruc. 
tions  upon  the  railroad  track,  and  that  he  did  not  see  the 
plaintiff  until  after  he  had  received  the  injury  complained 
of  ;  that  it  was  the  custom  of  the  said  defendants,  in  running 
their  trains  through  Widewater  street,  to  have  on  their 
trains  a  sufficient  number  of  hands  to  look  out  for  obstruc- 
tions and  guard  against  accidents  ;  and  that  on  the  occa- 
sion when  the  injury  complained  of  was  received  the  said 
defendants  had  the  usual  number  of  hands  on  the  train,  and 
'  used  the  customary  precautions  against  accident. 

The  Court  instructs  the  jury,  that  if  they  believe  the  evi- 
dence proves  what  it  tends  to  prove,  the  defendant  has  not 
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been  guilty  of^  negligence  or  want  of  ordinary  care,  and 
therefore  is  not  liable  for  damages  in  this  suit. 

liistruGtio7i  No.  5.  The  Court  instructs  the  jury,  that 
the  plaintiff  is  not  entitled  to  recover  damages  for  the  injury- 
complained  of,  if  they  believ^e  from  the  evidence  that  the 
plaintiff's  own  negligence  contributed  directly  to  the  injury, 
although  they  may  further  believe  from  the  evidence  that 
the  defendants  did  not  use  proper  care  and  caution  in  running 
their  cars  at  the  time  said  injury  was  sustained. 

Instruction  No.  6.    The  Court  instructs  the  jury,  that  as 
an  infant  is  chargeable  with  the  negligence  of  his  parents  or 
guardian  in  permitting  him  to  be  exposed  to  the  risk  of  injury, 
and  is  debarred  from  recovering  damages  in  the  same  cases 
in  which  he  would  be  precluded  from  recovering  if  he  were 
of  full  age  and  had  been  himself  guilty  of  such  negligence,  the 
plaintiff  in  the  case  is  not  entitled  to  recover  damages  from 
the  injury  complained  of,  if  they  believe  from  the  evidence 
that  his  parents'  negligence  contributed  directly  to  that  in- 
jury, although  they  may  further  believe  from  the  evidence 
that  the  defendants  did  not  use  proper  care  and  caution  in 
running  their  cars  at  the  time  said  injury  was  sustained  ;  un- 
less they  further  believe  from  the  evidence  that  the  defend- 
ants were  aware  of  the  said  parents'  negligence,  and  failed 
to  use  proper  care  and  caution  to  avoid  the  injury. 

Instruction  No.  7.  If  the  jury  believe  from  the  evi- 
dence that  the  plaintiff,  at  the  time  tlie  injury  complained 
of  was  sustained,  was  only  two  years  and  ten  months  of  age, 
and  was  permitted  by  his  parents  to  go  unattended  on  the 
railroad  track  of  the  defendants  on  Widewater  street,  then 
the  said  parents  jprima  facie  guilty  of  negligence  and 
a  want  of  proper  care  for  the  child  ;  and  such  negligence  • 
and  want  of  proper  care,  in  thus  permitting  the  plaintiff  to 
be  exposed  to  injury  on  the  said  railroad  track,  furnishes  the 


AMERICAN  RAILWAY  REPORTS.  333 


Norfolk  &  Petersburg  R,  R.  Co.  vs.  Ormsby. 

same  answer  to  an  action  by  the  child  for  such  injury  as 
would  the  negligence  or  other  fault  of  an  adult  plaintiff ; 
and  if  the  jury  believe  further  from  the  evidence  that  the 
injury  complained  of  in  the  plaintiff's  declaration  would  not 
have  happened  but  for  such  negligence  or  want  of  proper 
care,  then  they  must  find  for  the  defendant. 

InstriiGiion  No.  8.  The  Court  instructs  the  jury  that  the 
plaintiff  is  not  entitled  to.  recover  damages  for  the  injury 
complained  of,  if  they  believe  from  the  evidence  that  the 
defendants  were  using  ordinary  care  and  caution  in  the  pur- 
suit of  their  lawful  business  at  the  time  said  injury  was  sus- 
tained. 

Insiruction  No.  9.  If  the  jury  believe  from  the  evidence 
that  the  injury  complained  of  in  the  declaration  was  occa- 
sioned by  the  plaintiff's  throwing  himself  in  the  way  of  a 
moving  train  of  cars  belonging  to  the  defendant,  and  that  he 
was  run  over  before  the  accents  of  the  defendants  having: 
charge  of  the  said  train  could  prevent  it,  they  must  find  for 
the  defendants. 

But  the  Court  refused  to  give  the  instructions  numbered 
2,  3,  4,  5,  6,  7,  8,  and  9,  and  gave  the  instruction  number  1, 
with  the  following  modification  : 

Modification  of  Instruction  No.  1.  The  terms  negli- 
gence and  want  of  ordinary  care  are  correlative  terms.  If 
the  defendants  are  guilty  of  negligence  as  alleged  in  the 
declaration,  the  plaintiff  is  entitled  to  recover ;  if  the  de- 
fendants exercised  ordinary  care  the  plaintiff  is  not  entitled 
to  recover.  Ordinary  care  depends  on  the  circumstances  of 
the  particular  case,  and  is  such  care  as  a  person  of  ordinary 
prudence  under  the  circumstances  would  hav^e  exercised. 
For  instance,  the  defendants  while  running  along  their  road 
through  the  country  would  not  be  required  to  take  the  same 
care  as  when  passing  a  crossing  where  the  highway  crosses 
tiieir  road — they  must  exercise  a  greater  degree  of  care;; 
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and  when  they  enter  the  city  and  pass  along  the  streets  where 
many  persons  are  passing,  and  wliere  there  are  dwelling 
houses  on  each  side  of  the  street,  they  must  exercise  greater 
care.  If  under  all  the  circumstances  of  the  case,  looking 
to  all  the  evidence  in  the  case,  you  believe  the  defendants 
exercised  such  care  as  a  prudent  man  would  have  exercised 
under  the  circumstances,  then  the  defendants  are  not  liable. 
But  should  you  believe  the  defendants  guilty  of  negligence 
in  running  their  cars,  yet  if  you  believe  the  plaintiff  by  his 
negligence  contributed  to  the  injury,  the  defendants  are  not 
liable. 

To  ascertain  whether  the  plaintiff  wa3  guilty  of  negligence 
you  will  apply  the  same  rules  as  to  the  defendant ;  if,  look- 
ing to  his  age  and  the  circumstances,  you  think  he  exercised 
such  care  as  was  reasonably  to  be  expected  of  a  child  of  that 
age,  then  the  defendants  are  liable,  though  the  plaintiff  by 
his  act  did  contribute  to  the  injury.  If  you  believe  that  the 
parents  of  the  child  did  not  exercise  ordinary  care  in  allow- 
ing their  child  to  be  on  the  street  without  an  attendant,  yet 
the  defendants  are  liable ;  this  is  an  action  brought  by  the 
child  ;  it  is  his  cause  of  action,  and  he  is  not  responsible  for 
the  negligence  of  the  parents. 

The  second  exception  is  as  follows: 

The  plaintiff,  to  m-aintain  the  said  issue  on  his  part,  offered 
to  give  in  evidence  to  the  jury  that  on  the  last  day  of 
August,  1869,  he  had  been  injured  by  the  cars  of  the  defend- 
ant running  against  him  on  Wide  water  street  within  the 
limits  of  the  city  of  I^orfolk  ;  to  which  evidence  the  de- 
fendant, by  its  counsel,  objected  as  improper  to  go  to  the 
jury  because  of  the  variance  between  the  said  evidence  and 
the  allegations  contained  in  the  declaration.  But  the  Court 
being  of  opinion  that  there  was  no  variance,  overruled  the 
objection  to  the  said  evidence,  and  permitted  the  same  to  go 
to  the  jury. 

The  third  exception  was  as  follows  : 

The  plaintiff  to  maintain  the  issue  on  his  part,  introduced 
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a  witness,  Dr.  James  D.  Gait,  to  prove  that  owing  to  the  in- 
jury which  he  had  received,  and  the  loss  of  his  arm,  he  was 
incapacitated  from  the  pursuit  of  the  ordinary  vocations  of 
life  which  required  the  use  of  two  hands,  and  would  be  com- 
pelled to  resort  to  some  other  means  of  obtaining  a  liveli- 
hood. To  which  evidence  the  defendant,  by  its  counsel,  ob- 
jected as  improper  to  go  to  the  jury.  But  the  Court  being 
of  opinion  that  the  said  evidence  was  proper,  overruled  the 
objection  and  permitted  it  to  go  to  the  jury. 

Upon  the  application  of  the  defendant  as  supersedeas  was 
awarded  by  one  of  the  judges  of  this  Court. 

The  case  was  elaborately  argued  in  printed  notes  by 
Goode  c&  Chaplain^  for  the  appellant,  and  by  Scarhurgh^ 
Duffield  (&  Shai'py  for  the  appellee. 

MoNCUKE  P.  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  and  supersedeas  to  a  judgment  of 
the  Court  of  the  Corporation  of  the  city  of  JSorfolk,  rendered 
on  the  28th  day  of  May,  1872,  in  an  action  of  trespass  on 
the  case,  wherein  Charles  Ormsby,  an  infant,  suing  by  James 
Ormsby,  his  next  friend,  was  plaintiff,  and  the  Norfolk  and 
Petersburg  railroad  company  were  defendants.  The  injury 
complained  of  in  the  declaration  was,  that  the  defendants 
so  negligently  conducted  their  engine  and  cars  as  to  strike 
them  with  great  force  and  violence  against  the  plaintiff,  by 
means  whereof  his  right  arm  was  so  fractured  and  injured 
that  it  became  necessary  to  amputate  the  same,  and  it  was 
thereupon  amputated,  and  he  was  otherwise  greatly  wounded 
and  ir  jured,  and  by  means  of  the  premises  the  plaintiff  was 
so  maimed  as  to  be  disabled  for  the  remainder  of  his  life. 
Issue  was  joined  on  the  plea  of  not  guilty,  which  was  tried 
by  a  jury ;  and  a  verdict  was  rendered  in  favor  of  the  plain- 
tiff, whose  damages  were  assessed  at  $8,000.  Whereupon 
the  defendants  moved  the  Court  to  set  aside  the  vei-dictand 
grant  a  new  trial,  upon  the  ground  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence.  But  the  Court  overruled 
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the  motion,  and  the  defendants  excepted  to  tlie  opinion  of 
the  Court,  and  tendered  a  bill  of  exceptions,  which  was 
made  a  part  of  the  record.  The  facts  proved  on  the  trial  of 
the  cause  were  certified  by  the  Court ;  and  judgment  was 
rendered  in  pursuance  of  the  verdict. 

On  the  trial  of  the  cause  the  defendants  excepted  to 
various  opinions  and  rulings  of  the  Court,  besides  the  opin- 
ion and  ruling  of  the  Court  in  overruling  their  motion  for 
a  new  trial,  and  tendered  their  several  bills  of  exceptions, 
which  were  also  made  a  part  of  the  record.  To  the  judg- 
ment aforesaid,  the  defendants  applied  to  a  Judge  of  this 
Court  for  a  writ  of  error  and  supersedeas^  which  were  ac- 
cordingly awarded.  The  errors  complained  of  are  assigned 
in  the  petition  for  said  writ,  and  are  founded  on  the  said 
bills  of  exceptions.  The  case  was  argued  before  this  Court 
with  great  ability  and  learning ;  and  we  will  now  proceed 
to  consider  and  dispose  of  the  questions  presented  by  the 
record  in  the  order  in  which  they  arise. 

First — We  are  of  opinion  that  the  Court  below  did  not 
err  in  overruling  the  motion  of  the  defendants  to  set  aside 
the  verdict  of  the  jury  and  grant  a  new  trial,  upon  the 
ground  that  the  said  verdict  was  contrary  to  the  law  and 
evidence. 

The  defendants  contend  that  the  injury  complained 
of  in  this  case  did  not  proceed  from  any  fault  or  neglect 
on  their  part ;  and  that  if  it  proceeded  from  their  neglect  at 
all,  there  was  such  contributory  negligence  on  the  part  of  the 
plaintiff  or  his  parents  in  regard  to  the  cause  of  the  injury 
as  exonerates  them  (the  defendants)  from  liability  to  him 
therefor.  We  will  consider  each  of  these  grounds  of  de- 
fence ;  and. 

First,  whether  the  injury  proceeded  from  any  fault  or 
neglect  on  the  part  of  the  defendants  ? 

Could  the  injury  have  been  avoided  by  the  use  of  any  rea- 
sonable means  which  might  and  ought  to  have  been  used  by 
the  defendants  ?     We  nre  constrained  to  say  that  it  could. 
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In  running  cars  propelled  by  steam  along  a  railroad  over 
the  streets  of  a  populous  city,  where  there  are  a  great  many 
children,  the  greatest  care  and  precaution  are  necessary, 
and  ought  to  be  used,  to  avoid  danger  to  human  life.  The 
injury  complained  of  in  this  case  was  caused  by  the  run- 
ning of  the  flat  car  at  Howell's  over  the  plaintiff,  who  had 
fallen  on  the  railroad  track  just  beyond  the  car :  and  the  run- 
ning of  that  car  over  the  plaintiff  was  caused  by  its  being  pro- 
pelled by  the  engine  and  moving  train,  before  it  had  been 
coupled  with  that  train  ;  whereas  it  ought  and  might  con- 
veniently have  been  coupled  with  that  train  before  it  was 
set  in  motion.  The  facts  are  certified,  that  if  the  coupling 
had  been  done  before  the  flat  at  Howell's  lumber  yard  was 
set  in  motion,  the  injury  would  not  have  occurred  ;  for,  in 
that  case,  the  flat  car  would  not  have  been  propelled  more 
than  three  feet,  and  so  would  not  have  touched  the  plaintiff, 
who  was  "  lying  about  six  feet  west  of  and  beyond  the  said 
flat  car,  with  his  arm  upon  the  track,  and  the  rest  of  his 
body  on  the  north  side  thereof,  looking  as  though  he  had 
stumbled  and  fallen,  and  was  struggling  to  get  up."  Where- 
as, "  when  the  train  struck  the  stationary  car,  and  failed  to 
make  a  coupling,  the  said  stationary  car  was  driven  back  on 
the  track  about  one-half  of  its  length,  its  whole  length  be- 
ing from  twenty-seven  to  thirty  feet."  In  consequence  of 
which  the  flat  not  only  reached  the  plaintiff  lying  on  the  track, 
but  passed  over  him,  and  carried  him  several  times  around 
the  car  wheel.  Why  was  not  this  connection  made?  Be- 
cause there  was  no  coupling  pin  then  there,  with  which 
to  make  it.  Why  was  not  one  there  ?  It  is  said  that  one 
had  been  left  there  with  the  flat  in  the  morning,  as  had 
been  the  usual  practice  in  such  cases,  but  that  somebody  had 
taken  it  away.  Why  was  not  such  a  probable  danger 
guarded  against  by  fastening  the  pin  to  the  flat,  so  that  it 
could  not  be  taken  away  ?  or,  why  was  not  the  precaution 
used  of  bringing  a  pin  with  the  moving  train,  to  be  sure  of 
beinsr  renrlv  to  make  the  connection  at  once?    It  is  certitied 
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that  in  Portsmouth  the  conphiig  pins  left  with  the  cars 
were  so  commonly  thrown  awav  by  mischiev-ous  boys,  or 
stolen  by  negroes,  that  the  train  master  was  put  to  great  in- 
convenience, and  adopted  the  plan  of  attaching  them  per- 
manently to  the  cars."  Why  was  not  the  same  precaution 
used  in  JS'orfolk,  where  the  obvious  danger  of  loss  of  tlie 
pins  must  have  been  just  as  great  as  in  Portsmouth  ?  Ag  iiii, 
why  was  not  the  obvious  precaution  used — of  making  an 
examination  before  the  stationary  flat  at  Howell's  was  set  in 
motion,  to  see  if  there  was  anybody  or  anything  under  or 
near  the  car  which  could  be  injured  by  its  being  set  in 
motion  %  This  would  liave  taken  very  little  time,  and  given 
very  little  trouble.  There  were  several  hands  on  the 
moving  train,  either  one  of  which,  without  stopping  the 
train,  could  have  made  the  examination.  It  may  be  said 
that  it  was  not  probable  there  was  any  person  or  thing  under 
or  near  the  flat  which  could  be  hurt,  as  nothing  was  seen 
by  those  on  the  train  or  by  the  bystanders.  Nothing,  it 
seems,  was  carefully  looked  for  by  them.  But  was  it  so  im- 
probable as  to  excuse  such  a  want  of  caution  when  human 
life  and  limb  were  at  stake  ?  A  flat  had  been  left  standing 
in  the  street  of  a  populous  city  from  between  nine  and  ten 
o'clock  in  the  morning  until  between  four  and  Ave  o'clock  in 
the  afternoon  of  the  day  on  which  the  injury  complained  of 
was  done.  Was  it  strange  or  extraordinary  that  the  plain- 
tiff, a  child  only  two  years  and  ten  months  old,  should  have 
been  found  on  the  track  under  or  near  the  car  then  standing 
just  in  front  of  his  mother's  door,  and  only  forty  feet  there- 
from? A  flat  left  nearly  all  day  in  the  street  might  natu- 
rally be  expected  to  be  a  play  place  for  the  neighboring 
children. 

We  are  therefore  of  opinion,  that  the  injury  complained  of 
in  this  case  proceeded  from  the  negligence  of  the  defend- 
ants, who  are  therefore  liable  therefor ;  unless  they  can  be 
exonerated  from  such  liability  on  the  ground  of  contribu- 
tory negligence.    We  therefore  proceed  now  to  consider: 
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Secondly.  Whether  there  was  such  contributory  neghgence 
on  the  part  either  of  the  plaintiff  or  his  parents,  in  regard  to  the 
cause  of  the  injury,  as  exonerates  the  defendants  from  liabil- 
ity to  him  therefor. 

In  regard  to  any  negligence  on  the  part  of  the  plaintiff 
himself,  it  has  not  been  contended,  and  cannot  be,  that  he 
was  old  enough  to  be  guilty  of  any,  or,  at  all  events,  that  he 
was  guilty  of  any  in  this  case.  And  in  regard  to  any  neg- 
ligence of  his  parents,  or  either  of  them,  if  such  negligence 
can  be  imputed  to  him,  about  which  we  will  presently 
enquire,  when  we  come  to  consider  the  case  upon  the  in- 
structions, we  think  it  very  clear  that  there  was  in  fact  no 
such  negligence  on  their  part.  The  facts  which  are  certified 
in  the  record  are  conclusive  on  this  subject ;  and  we  will 
not  repeat  them,  as  they  may  be  seen  by  reference  to  the 
certificate. 

We  therefore  conclude,  on  this  branch  of  the  subject,  that 
the  Court  below  did  not  err  in  overruling  the  motion  of  the 
defendants  to  set  aside  the  verdict,  upon  the  ground  that  it 
was  contrary  to  the  law  and  evidence. 

Second.  We  are  of  opinion,  that  the  Court  did  not  err  in 
refusing  to  give  the  instructions  asked  for  by  the  defendants 
numbered,  two,  three,  four,  five,  six,  seven,  eight  and  nine  ; 
nor  in  giving  instruction  numbered  one,  with  certain  modifi- 
cations. 

The  second  instruction  is  objectionable  on  two  grounds  : 
First,  the  plaintiff  was  not  ''permitted  by  his  parents,"  as 
the  instruction  assumes,  "  to  go  on  the  railroad  track  of  the 
defendants  on  Widewater  street,  without  placing  him  under 
the  charge  of  some  one  capable  of  taking  care  of  him  and  pro- 
tecting him  from  injury;  "  and,  secondly,  the  said  instruction 
imputes  to  the  infant  plaintiff  the  assumed  negligence  of  his 
parents  ;  for  which,  even  if  there  had  been  any  such  negli- 
gence, as  in  fact  there  was  not,  the  infant  plaintiff  would  not 
have  been  responsible.  On  this  question,  as  to  the  liability  of 
infants  for  the  neglect  imputed  to  them,  of  their  parents, 
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there  appears  to  be  much  conflict  in  the  cases,  many,  and 
perhaps  most  of  which  were  cited  in  the  arguments  of  the 
learned  counseh  But  without  following  them  through  their 
review  of  the  cases,  we  deem  it  sufficient  to  say,  that  we 
concur  in  the  principle  of  the  case  of  Lynch  vs.  Nitrden,  1 
Ad.  &  El.,  N.  S.,  29,  41  Eng.  Com.  Law  K.  422,  and  others 
of  that  class ;  which  decide  that  the  neglect  of  parents  and 
guardians  is  not  imputable  to  infant  children  and  wards  in 
such  cases  ;  and  that  we  do  not  concur  in  the  principle  of  the 
case  of  Ilartfield  vs.  Roper^  21  Wend.  E..  615,  and  others  of 
that  class,  which  decide  the  contrary. 

The  third  instruction  is  objectionable  because  it  was  cal- 
culated to  mislead  the  jury,  and  was  apparently  contradictory. 
Though  the  plaintiff  might  not  have  been  actually  visible  to 
the  agents  of  the  defendants,  he  might  have  been  seen  by 
them,  certainly,  if  they  had  looked  for  him,  as  they  ought 
to  have  done.  In  other  vv^ords,  they  ought  to  have  made 
sure,  as  they  might  have  done,  that  there  was  no  person  un- 
der or  behind  the  stationary  car  when  they  set  it  in  motion. 
And  besides,  they  ought  to  have  coupled  the  moving  train 
with  the- stationary  car  before  they  set  the  latter  in  motion; 
in  which  case  they  would  have  guarded  against  all  injury  to 
persons  visible  or  invisible. 

The  fourth  instruction  is  objectionable,  for  reasons  already 
given  in  regard  to  the  lirst  assignment  of  error. 

The  fifth  instruction  is  objectionable,  because  it  imputes 
negligence  to  the  plaintiff,  of  which,  from  his  tender  years, 
he  was  not  capable. 

The  sixth  and  seventh  instructions  are  objectionable,  for 
reasons  already  stated,  because  they  hold  the  plaintiff  re- 
sponsible, by  imputation,  for  the  supposed  negligence  of  his 
parents. 

The  eighth  instruction  embodies  a  general  truth  wdiich 
seems  to  be  unobjectionable  in  itself  ;  but  it  is  clearly  em- 
braced  in  the  first  instruction  as  modified  by  the  Court. 

The  first  instruction,  as  modified  by  the  Court,  is  unob- 
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jectionable,  and  embodies  all  the  law  which  seems  to  apply 
to  the  case,  or  to  be  necessary  to  enable  the  jury  to  decide 
it  properly. 

Third.  We  are  of  opinion  that  the  Court  below  did  not 
err  in  overruling  the  objection  of  the  defendants  on  the 
ground  of  the  supposed  variance  mentioned  in  their 'H^ill  of 
exceptions  number  two  ; "  being  of  opinion  that  there  was 
no  such  variance. 

Fourth.  We  are  of  opinion,  that  the  said  Court  did  not  err 
in  overruling  the  objection  of  the  defendants  to  the  evi- 
dence mentioned  in  their  "bill  of  exceptions  number  three." 

Upon  the  whole,  we  are  of  opinion,  that  there  is  no  error 
in  the  judgment  of  the  Court  below,  and  that  it  ought  to  be 
affirmed. 

Judgment  affirmed. 

On  the  question  of  the  imputation  of  the  negligence  of  a  third  party  to 
an  infant  see  Morrison  vs.  Erie  R.  B.,  6  .\m,  Ky.  R.  166;  Chicago  &  Alton 
R.  R.  vs.  Gregory,  11  Id.  92; ;  Baltimore  City  Passenger  R.  R.  vs.  McDon- 
nell, 14  Id.  272;  Stillsonvs.  Hannibal  &  St  Joseph  R.  R.  7  Central  L.  J.  107 
and  cases  in  note  page  109. 


GEOPwGE  S.  COE,  and  others,  vs.  THE  NEW  JEESEY 
MIDLAND  HAILWAY  COMPANY,  and  others, 

30  New  Jersey  Equity,  21. 

Jn  Chancery  of  New  Jersey.,  October  Term.,  1878. 

By  virtue  of  an  agreement  with  the  owner  of  certain  lands,  a  railroad 
company,  before  paying  the  sum  stipulated,  entered  upon  the  land, 
built  their  road  thereon,  and  included  it  in  a  general  mortgage  of  their 
lands,  &c.    After  their  insolvency,  and  the  appointment  of  a  receiver 
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by  this  Court,  the  owner  applied  for  the  payment  of  the  amount.  It 
appearing  that  the  sum  agreed  upon  was  grossly  exorbitant,  the  ('ourt 
refused  to  order  its  payment,  but  directed  that  the  compensation  justly 
due  the  owner  be  ascertained  and  paid. 


Bill  to  foreclose.  On  petition  of  Francis  B.  Wallace  for 
an  order  that  the  receivers  in  this  cause  pay  to  him  certain 
moneys,  and  interest  thereon,  which  the  Kew  Jersey  Mid- 
land Railway  Company  agreed  to  pay  him  for  land  occu- 
pied by  them  with  their  railroad,  &c. 

Mr.  John  Linn,  for  the  petitioner. 

Mr.  Alexucnder,  of  ^ew  York,  for  the  complainants. 

The  Chancellor. 

According  to  the  statements  of  the  petition,  the  petition- 
er, on  the  1st  of  July,  1870,  agreed  to  sell  to  the  railroad 
company,  for  their  raih*oad,  certain  land  belonging  to  him, 
and  the  timber  thereon,  for  the  sum  of  $2,572.73 ;  he  re- 
serving all  minerals  in  the  property.  They  also  agreed,  as 
part  of  the  consideration,  to  fence  the  land  and  keep  the 
fence  in  repair.  They  took  possession  of  the  land,  and  laid 
down  their  track  thereon,  and  it  has  been  used  by  them,  or 
by  the  receivers,  ever  since,  the  track  being  part  of  the 
main  road. 

In  October,  1874,  the  petitioner  demanded  a  settlement ; 
and  it  was  then  agreed,  between  the  company  and  him,  that 
he  would  accept  their  promissory  notes,  running  through 
a  period  of  fifteen  months,  for  the  price,  with  the  under- 
standing  that,  if  the  notes  were  paid  at  their  maturity,  he 
would  convey  the  land  to  the  company  ;  but,  otherwise,  he 
was  to  be  at  liberty  to  have  recourse  to  his  legal  remedies 
for  the  recovery  of  the  property.  The  notes  were  not,  in 
fact,  given,  nor  was  the  agreement  signed  ;  and  the  matter 
rested  on  the  verbal  understanding  between  the  parties,  un- 
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til  the  proceedings  in  insolvency  were  taken.  The  land 
has,  ever  since  then,  been,  as  it  still  is,  in  the  possession  of 
the  receivers  appointed  by  this  Court.  Mr.  Garret  A.  IIo- 
bart  was  appointed  receiver  in  the  insolvency  proceedings. 
Subsequently,  this  suit,  for  foreclosure  of  the  first  mortgage 
on  the  railroad,  was  commenced;  and,  under  it,  Mr.  Hobart 
and  Mr.  James  W.  McCulloli  were  appointed  receivers. 
The  petition  asks  that  an  order  may  be  made,  directing 
them  to  pay  the  petitioner  the  amount  which  the  company 
agreed  to  pay  him,  with  interest.  It  appears,  very  clearly, 
by  the  evidence  taken  under  the  order  to  show  cause, 
granted  on  filing  the  petition,  that  the  price  which  was 
agreed  upon  for  the  land  and  damages  is  about  three  times 
as  much  as  ought  to  have  been  awarded  by  commissioners 
or  a  jury.  The  title  to  the  land  is  still  in  the  petitioner. 
It  was  never  conveyed  to  the  company.  If  I  were  satisfied 
that  the  price  was  not  unreasonable,  I  would,  in  order  to 
preserve  the  integrity  of  the  mortgaged  premises  to  which 
the  prop  rty  is  essential,  direct  that  it  be  paid;  but  I  am 
unwilling  to  authorize  the  payment  of  an  exorbitant  price. 
On  the  other  hand,  I  would  not,  under  the  circumstances, 
permit  the  petitioner,  were  he  to  seek  to  do  so,  to  retake 
the  land ;  because,  by  his  consent,  it  has  become  a  part  of 
the  railroad,  and  has  been  improved,  and  for  years  has  been 
in  use  as  such.  He  is  entitled  only  to  compensation ;  and, 
under  the  circumstances,  it  is  a  mere  question  of  value. 
Pichet  vs.  Bidgefield  Park  E.  R,  Co.,  10  C.  E.  Gr.  316, 
and  cases  there  cited,  especially,  ^Yood  vs.  Charing  Cross 
Railw.  Co.,  33  Beav.  290.  See  also,  Erie  E.  E.  Co,  vs. 
Del.,  Lack.  &  West.  E.  E.  Co.,  6  C.  E.  Gr.  283.  It  may 
be  remarked  that  the  company  has  not  yet  lost  its  corporate 
existence,  or  been  deprived  of  its  franchises,  it  being  within 
the  provision  of  the  third  section  of  the  act  of  March  8th, 
1877,  entitled  A  supplement  to  an  act  entitled  'An  act  con- 
cerning corporations  '  (Rev.  p.  1289),  approved  April  7th, 
1875,"  and  it  is  within  the  power  of  this  Court  to  permit  it 
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to  take  proceedings  to  condemn  the  land  if  such  course  were 
necessary. 

The  prayer  of  the  petition  is  not,  in  the  alternative,  for 
pay  or  possession.  The  petitioner  does  nob  seak  to  be  per- 
mitted to  take  possession  of  the  property,  but  only  asks  for 
an  order  directing  the  payment  of  the  money  which  the 
company  agreed  to  pay  him,  and  interest  thereon ;  but  he 
may  well  be  considered,  for  the  purposes  of  this  decision,  as 
asking  for  possession,  in  case  such  payment  be  not  ordered. 

While  I  decline,  for  the  reasons  I  have  given,  to  make 
the  order  for  which  application  is  made,  I  will  direct  the 
payment  of  just  compensation,  to  be  ascertained  by  this 
Court, 


WILLIAM  B.  BAYLOE  vs.  THE  DELAWARE,  LACK- 
AWANKA  AND  WESTERN  RAILROAD  COM- 
PANY. 

4.0  Nev)  Jersey  Law,  23. 
Si^preme  Court  of  New  Jersey,  February  Term,  1S78. 

There  is  no  legal  obligation  on  the  part  of  a  railroad  company  to  build 
its  bridges  over  public  roads  with  an  elevation  so  great  that  one  of 
its  employees  standing  upright  on  the  top  of  a  car  will  not  be  en- 
dangered; and  consequently,  if  an  employee  while  thus  standing  in  the 
course  of  his  business,  be  struck  by  one  of  such  bridges,  he  cannot  re- 
cover for  such  injury. 

On  rule  to  show  cause. 


'  The  plaintiff  was  employed  as  a  brakeman  by  the  defend- 
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ant.  Being  on  the  top  of  one  of  the  cars  while  the  train 
|Was  in  motion,  and  while  standing  nearly  upright,  he  was 
struck  by  a  bridge  under  which  the  train  was  passing.  He 
was,  at  the  time,  passing  from  one  car  to  the  other  for  the  pur- 
pose of  detaching  some  of  the  cars  that  were  to  be  left  upon  a 
siding,  by  an  operation  called  a  flying  switch."  This  ac- 
cident occurred  in  the  afternoon,  while  it  was  still  light. 

For  the  injury  thus  occasioned  this  suit  was  brought ;  the 
verdict  was  for  the  plaintiff,  and  this  was  a  rule  to  show 
cause,  &c. 

Argued  at  ^Tovember  Term,  1877,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel,  and  Knapp. 

For  the  rule,  tT.  Vanatta. 

For  the  plaintiff,  Gilbert  Collins. 

The  opinion  of  the  Court  was  delivered  by 
Beasley,  Chief  JtisncE.  I-  think  the  plaintiff  should 
have  been  non-suited.  He  was,  according  to  his  own  show- 
ing, an  employee  of  the  defendant,  i^njured  by  one  of  the 
dangers  of  the  business  in  which  he  voluntarily  engaged. 
There  was  no  evidence  to  show,  nor  was  there  pretence, 
that  it  was  customary  for  railroad  companies  to  build  the 
bridges  spanning  the  public  roads  with  an  elevation  sufficient 
to  admit  of  a  man  to  pass  under  who  is  standing  upright  on 
the  top  of  a  car.  Such  is  not  the  practice  of  this  company, 
nor  of  any  other,  so  far  as  appears.  Such  structures  would 
often  be  inconvenient,  and  sometimes,  perhaps,  impracti- 
cable. It  is,  therefore,  quite  plain  that  the  defendant  did 
not  owe  any  duty  to  this  plaintiff  not  to  subject  him  to  the 
danger  into  which  he  fell.  This  being  so,  it  is  also  plain 
that  the  plaintiff*  is  chargeable,  from  the  mere  fact  of  his 
entering  upon  this  employment,  with  a  knowledge  that  this 
danger  existed.  Of  what,  then,  can  he  complain,  and  what 
has  the  defendant  done  that  can  in  any  sense,  either  legal  or 
moral,  be  called  wrongful?    It  was  said  that  the  defendant 
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was  bound  to  apprise  the  plaintiff,  when  he  entered  into  this 
emplojinent,  that  the  bridges  along  the  line  of  this  road 
were  dangerous  under  certain  conditions.  It  seems  to  me 
that  it  might  as  well  be  insisted  on,  that  the  plaintiff  ought 
to  have  been  notified  that  the  usual  rate  of  speed  with 
which  the  cars  ran  on  the  road  was  a  hazard ;  for  the  bridges 
were  as  usual  an  obvious  a  source  of  risk  as  was  the 
celerity  of  the  trains.  Besides,  it  appeared  in  the  case 
that  the  plaintiff  had  passed  this  bridge  in  daylight  on  pre- 
vious occasions. 

Nor  does  there  seem  any  weight  in  the  suggestion  that 
the  plaintiff  was  called  upon  suddenly  to  take  part  in  the 
operation  of  switching  off  these  cars  at  the  time  in  ques- 
tion. There  was  nothing  unusual  in  this  act ;  it  was  part 
of  the  oi'dinary  duty  of  the  brakeman  to  perform  it.  As 
to  the  pretext  that  the  call  upon  the  plaintiff  to  perform 
this  service  was  sudden,  and  that  he  was  thrown  off  his 
guard,  it  is  certainly  a  conclusive  answer  to  say  that  it  was 
a  part  of  his  bargain  when  he  undertook  this  business,  that 
he  subjected  himself  to  the  risk  of  such  emergencies.  He 
did  not  stipulate  that  there  should  be  no  exigencies  or  un- 
expected demands  upon  him  for  services,  and  in  the  ordi- 
nary course  of  things  he  was  liable  to  be  placed  in  these 
situations  that  were  full  of  danger  to  a  heedless  person. 

I  have  read  the  testimony  with  attention,  and  it  has  fully 
satisfied  me  that  the  injury  of  which  the  plaintiff  complains 
is  the  product,  purely,  in  a  legal  sense,  of  his  own  careless- 
ness. 

Let  the  rule  be  made  absolute. 
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STATE,  THE  DELAWAEE,  LACKAWANNA  AND 
WESTERN  EAILEOAD  COMPANY,  PROSECU- 
TORS, Plaintiff  in  error,  vs.  EDWIN  C.  EULLER, 
COLLECTOR.  Etc.,  Defendant  in  error. 

Court  of  Errors  and  Appeals  of  New  Jersey,  June  Term^ 

1878. 

40  iVeio  Jersey  Law,  328. 

The  words  "for  the '"purposes  of  their  road,  or  otherwise,"  in  the  first 
section  of  the  act  "to  establish  just  rules  for  the  taxation  of  railroad 
companies,  and  to  induce  their  acceptance,"  {Eev.,  p.  1166)  construed 
to  i-iclude  only  such  property  as  may  be  necessary  or  convenient 
for  the  legitimate  purposes  of  the  company  to  accomplish  the  end 
which  the  legislature  had  in  view  at  the  time  of  the  enactment  of  the 
charter. 

The  exemption  in  that  act  from  county,  township  and  municipal  tax  of  a 
tract  of  land  at  the  termini  of  the  road,  not  exceeding  ten  acres,  with 
the  buildings  and  improvements — held,  not  to  extend  to  a  tract  at  a  ter- 
minus which,  though  bought  for  use  in  connection  with  the  business 
of  the  road,  was  not,  when  the  assessment  in  question  was  laid,  used 
for  the  accomplishment  of  any  of  the  purposes  contemplated  by  the 
legislature  in  granting  the  charter  ;  it  being  then  leased  by  the  prosecu- 
tors to  a  private  person,  for  his  own  private  business. 

In  error  to  the  Supreme  Court. 

The  assessment  of  taxes  made  against  the  Delaware,  Lacka- 
wanna and  Western  Raih'oad  Company,  in  the  township  of 
Montchiir,  and  removed  into  the  Supreme  Court  by  certio- 
rari, was  affirmed  by  said  Court  at  the  June  Term,  1877. 
The  facts  of  the  case  are  fully  stated  in  the  opinion  of  this 
Court. 

For  the  plaintiff's  in  error,  J.  G.  Shipman, 
For  the  defendant  in  error,  J.  L.  BlaJce. 

The  opinion  of  the  Court  was  delivered  by 
The  Chancellor.    The  object  of  the  writ  of  error  in 
this  case  is  to  review  the  judgment  of  the  Supreme  Court 
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in  a  matter  of  taxation.  The  prosecutors  are  the  lessees  of 
the  Newark  and  Bloomfield  Eailroad  Company.  The 
property  taxed  is  owned  by  the  latter  company.  It  is  a 
parcel  of  land  containing  about  four  acres,  situated  at  the 
terminus  of  the  road.  It  was  purchased  by  the  lessors  for 
use  m  connection  with  the  operation  of  their  road,  to  erect 
thereon  a  convenient  place  where  persons  from  the  country, 
traveHni>:  on  tlieir  road  and  comino^  to  its  terminus  with  their 
horses  and  wagons,  might  temporarily  leave  their  horses  and 
vehicles  until  their  return.  A  building  was  accordingly 
built  theron  for  that  purpose  by  the  company,  but  such  use 
has  been  discontinued  by  the  lessees,  and  they  have  let  the 
premises  to  private  individuals,  for  a  livery  stable  at  a  rent 
of  $300  a  year,  and  it  is  now  held  under  that  lease  The 
])arcel  is  all  the  land  which  the  jSTewark  and  Bloomfield  Rail- 
road Company  held  at  the  terminus.  An  assessment  of  coun- 
ty and  township  tax  was  made  against  the  prosecutors  in 
respect  of  it,  and  the  question  is  whether  they  are  liable  to 
pay  that  tax. 

By  the  first  section  of  the  act  *' to  establish  just  rules  for 
the  taxation  of  railroad  corporations,  and  to  induce  their  ac- 
ceptance and  uniform  adoption,"  {Rev.^  p.  1166,)  it  is  pro- 
vided that  all  taxes  upon  all  railroad  companies  occupying 
and  using  railroads  in  this  State,  whether  as  lessees  or  other- 
wise, shall  be  made  as  follows  : 

First,  Such  companies  shall  pay  upon  the  cost,  equipment 
and  appendages  of  said  railroads,  respectively,  a  State  tax, 
after  such  rate  of  taxation  as  tlieretofore  fixed  by  law  upon 
such  companies;  or,  in  default  thereof  after  the  rate  of  one 
half  of  one  per  centum  upon  such  cost. 

Second.  Upon  all  the  real  property  by  them  as  aforesaid 
occupied,  used  or  owned  for  the  purpose  of  their  road,  or 
otherwise,  excepting  their  main  stem  or  road-bed  and  track, 
not  exceeding  one  hundred  feet  in  width,  such  companies 
shall  pay  a  county  and  municipal  tax  for  the  benefit  of  the 
counties,  townships  and  cities,  respectively,  wiiere  tiie  same 
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is  situate,  after  the  rate  of  one  per  centum  on  a  vaiuation 
thereof,  and  of  all  improvements  thereon  by  way  of  repairs 
then  or  thereafter  to  be  made,  such  vahiation  to  be  made  as 
thereinafter  stated ;  provided,  liowever,  that  at  the  termini, 
of  their  said  roads  each  company  may  hold  a  tract  of  land 
not  exceeding  ten  acres,  to  be  in  one  parcel,  which,  with 
the  buildings  and  improvements  thereon,  shall  be  free  from 
the  payment  of  all  county,  township  and  municipal  taxes. 

The  second  clause  above  quoted  provides  for  the  payment 
of  county  and  township  or  city  tax,  at  the  rate  of  one  per 
centum  on  a  valuation,  in  respect  to  the  real  property  of 
railroad  companies  by  them  occupied,  used  or  owned  for  the 
purposes  of.  their  road  or,  otherwise,  except  their  main 
road-bed  and  track,  not  exceeding  one  hundred  feet  in 
width  ;  and  the  proviso  further  excepts  a  parcel  not  exceed- 
ing ten  acres,  at  the  termini,  with  the  buildings  and  im- 
provements thereon. 

In  construing  the  words,  "  for  the  purposes  of  their  road 
or  otherwise,"  in  that  clause,  reference  must  be  had  to  the 
object  and  purpose  of  the  act,  and  to  the  artificial  character 
and  limited  capacity  of  the  persons  to  be  affected  by  it.  In 
contemplation  of  the  Legislature,  the  property  to  be  occu* 
pied,  used  or  owned  by  these  persons  for  the  purposes  of 
the  road,  or  otherwise,  is  only  such  as  may  be  necessary  or 
convenient  for  their  legitimate  purposes,  to  accomplish  the 
end  which  the  legislature  had  in  view  at  the  time  of  the 
enactment  of  the  charter.  State,  New  Jersey  R,  II.  and  T, 
Co.,jpros.,  vs.  Hancock,  Collector,  6  Vroom  537,545.  In 
that  case  it  was  said  by  this  Court  that  the  principle  that  it 
is  not  all  the  property  of  incorporated  companies  whose 
charters  contain  the  exempting  clause,  that  is  protected,  but 
such  of  their  property  only  as  is  necessary  (which  term  is, 
in  that  connection,  to  be  understood  as  including  also  what- 
ever is  proper  or  suitable),  to  their  operations  and  the  ac- 
complishment of  the  purposes  of  their  charters,  has  over 
and  over  again  been  the  basis  of  judicial  opinion,  and  has  | 
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at  least  twice  received  the  sanction  of  this  Court.  The 
principle  applies  in  full  force  to  the  act  under  consideration. 
*'The  general  inclination  of  the  Court,"  says  Justice  Cooley, 
*^  has  been  to  hold  that  a  'charter  which  provides  for  a  cer- 
tain tax,  and  that  no  other  tax  or  impost  shall  be  levied  or 
assessed  upon  the  corporation,  will  exempt  from  taxation  all 
the  property  held  by  it  necessary  to  effect  the  purpose  of 
the  incorporation,  but  not  other  property  held  by  it,  which, 
though  convenient  and  tending  to  increase  the  profits,  is  not 
necessary  to  the  corporation  and  its  business."  Cooley  on 
Taxation  151. 

It  would  not  be  contended  that  the  Legislature  intended  to 
exempt  ten  acres  of  land  at  the  terminus,  irrespective  of  its 
connection  with  the  operation  of  the  railroad,  if  the  ten  acres 
w^ere  covered  with  dwelling-houses,  let  for  rent  by  the  com- 
pany to  tenants  indiscriminately,  because  that  construction 
would  be  contrary  to  the  reason  and  spirit  of  the  enactment. 
In  the  case  under  consideration,  the  land  in  respect  of  which 
the  tax  was  assessed  was  not,  when  the  assessment  was  made, 
used  for  the  accomplishment  of  any  of  the  purposes  contem- 
plated by  the  legislature  in  granting  the  charter  to  the  New- 
ark and  Bloomiield  Railroad  Company  If  it  had  ever  been 
so  used,  the  use  had  ceased.  It  was  then  leased  by  the  prose- 
cutors to  a  private  person,  wholly  for  his  own  use  as  a  livery 
stable,  for  a  rent  paid  by  him  to  them.  Such  property  is  not 
within  the  exemption  of  the  proviso  of  the  act. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

For  affirmance — The     Chancellor,    Chief  Justice, 
Dixon,  Reed,  Clement,  Dodd,  Geeen,  Lilly,  Wales.  9. 

For  Reversal — None. 

See  Milwaukee  &  St  Paul  R.  R.  vs.  Board  of  Supervisors  &c.,  12  Am.  Ky 
K.  210  and  references  on  page  219, 
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BALTIMOEE  &  OHIO  E.  R  Co.  vs,  WIGHTMAN'S' 
Administrator, 

29  Graitan,  431. 

Court  of  Appecds  of  Virginia,  Noverriber  Term,  1877. 

Where  a  railroad  company  which  was  incorporated  in  another  State, 
leases  a  railroad  lying  in  this  State,  and  operates  the  same  as  owner 
thereof,  and  an  injury  occurs  on  said  railroad,  the  person  having  the 
right  of  action  for  such  injury  may  sue  the  railroad  company  in  the 
courts  of  this  State,  and  such  company  has  no  right  to  remove  the  suit 
to  the  Federal  Courts.  ' 

In  an  action  under  ch.  145,  §§  7-9,  Code  of  1873,  it  is  not  necessary  to 
av^r  in  the  declaration  for  whose  benefit  the  suit  is  prosecuted. 

In  such  an  action  against  a  railroad  corporation  for  the  killing  of  a  person 
evidence  is  admissible  to  show  the  condition  and  circumstances  of  the 
family  of  the  deceased,  his  business  qualifications,  the  condition  of  his 
health,  the  amount  he  was  realizing  annually  from  his  employments, 
the  value  of  his  services  to  his  family,  and  the  damage  suffered  by  them 
in  the  loss  of  his  care,  nurture  and  instruction. 

In  such  an  action  where  the  deceased  has  left  a  wife  and  children  the 
jury,  in  ascertaining  the  damages,  may  properly  assess  the  same  with 
reference  to  the  pecuniary  loss  sustained  by  the  wife  and  children — first 
by  fixing  the  same  at  such  sum  as  would  be  equal  to  the  jDrobable 
earnings  of  the  deceased  during  the  probable  period  of  his  life,  if  he 
had  not  been  killed,  taking  into  consideration  his  age,  business  capa- 
city, experience,  habits,  health,  energy  and  perseverance  ;  and,  second, 
by  adding  thereto  the  value  of  his  services  in  the  attention  to  and 
superintendence  and  care  of  his  family,  and  in  the  education  of  his 
children,  whereof  they  are  deprived  by  his  death. 

Qucere  .•  Whether  in  such  an  action  the  jury  in  ascertaining  the  damages, 
are  limited  to  the  pecuniary  loss  sustained  by  the  family  of  the  de- 
ceased, or  whether  they  may  consider  the  physical  pain  of  the  deceased, 
or  the  mental  suffering  of  the  surviving  family,  or  the  loss  to  them  of 
the  parent's  moral  and  intellectual  training. 
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In  such  an  action- it  is  not  competent  for  the  defendant'  to  show  that  the 
deceased  held  policies  of  insurance  on  his  life  for  the  benefit  of  his  wife 
and  children,  and  that  since  his  death  the  amounts  called  for  by  such 
policies  have  been  paid  over  to  his  widow  and  children. 

When  injury  or  damage  happens  to  a  passenger  by  the  breaking  down  or 
overturning  of  a  railroad  train,  or  the  breaking  down  of  a  bridge,  or 
wheel,  or  axle,  or  by  any  other  accident  occurring  on  the  road,  the  pre- 
sumption, prima  facie,  is,  that  it  occurred  by  the  negligence  of  the  rail- 
road company,  and  the  burden  of  proof  is  on  the  company  to  establish 
that  there  has  been  no  negligence  whatsoever;  and  that  the  damage  has 
been  occasioned  by  inevitable  casualty,  or  by  some  cause  which  human 
care  and  foresight  could  not  prevent. 

The  law  in  tenderness  to  human  life  and  limbs  holds  railroad  companies 
liable  for  the  slightest  negligence;  and  compels  them  to  repel,  by  satis- 
factory proofs,  every  imputation  of  such  negligence.  When  carriers 
undertake  to  convey  passengers  by  the  powerful  but  dangerous  agency 
of  steam,  public  policy  and  safety  require  that  they  be  held  to  the 
greatest  possible  care  and  diligence.  Any  negligence  or  default  in  such 
case  will  make  such  carriers  liable  in  damages  under  the  statute. 

The  Baltimore  and  Ohio  Kailroad  Company,  as  a  common  carrier  of  pas- 
sengers was  bound  to  exercise  the  utmost  degree  of  diligence  and  care 
in  safely  transporting  William  A.  Wightman,  the  deceased  in  this  case, 
on  his  journey. 

The  slightest  neglect,  against  which  human  prudence  and  foresight  might 
have  guarded,  and  by  reason  of  which  his  death  may  have  been  occa- 
sioned, renders  such  company  liable  in  damages  for  such  death. 

The  said  railroad  company  is  held  by  the  law  to  the  utmost  care,  not  only 
in  the  management  of  its  trains  and  cars,  but  also  in  the  structure,  re- 
pair and  care  of  the  track  and  bridges,  and  all  other  arrangements 
necessary  to  the  safety  of  passengers. 

In  order  to  entitle  a  party  to  a  continuance  on  the  ground  of  the  absence 
of  a  material  witness,  it  is  necessary  for  him  to  show  that  he  has  used 
due  diligence  to  procure  the  attendance  or  deposition  of  such  witness- 
and  upon  such  a  matter  the  Appellate  Court  will  not  disturb  the  action 
of  the  Court  below,  unless  such  action  was  plainly  erroneous. 

Tliis  was  an  action  on  the  case  brouscht  in  the  Circuit 
Court  of  Shenandoah  county,  under  ch.  145,  §§  7-9,  Code 
of  1873,  by  George  W.  Koontz,  administrator  of  William  A. 
Wightman,  against  the  Baltimore  and  Ohio  Raih-oad  Com- 
pany, to  recover  damages  for  the  death  of  liis  decedent,  who 
died  from  injuries  received  at  the  well-known  Narrow  Fas- 
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sage  accident,  which  occurred  on  the  Yalle}^  Railroad,  which 
was  then  leased  and  operated  by  the  Baltimore  and  Ohio 
Raih'oad  Company.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintilT  for  $5,000,  with  interest  from  March  6tli, 
1876,  for  w^liich  sum  the  Court  gave  judgment.  To  this 
judgment  the  defendant  obtained  a  writ  of  error  and  super- 
sedeas from  one  of  the  judges  of  this  Court. 

There  was  a  demurrer  to  this  declaration,  Avhich  waa 
overruled,  and  the  defendants  took  eight  bills  of  exceptions 
to  the  rulings  of  the  Court.  The  ground  of  the  demurrer 
was  that  the  declaration  did  not  state  for  whose  benefit  the 
action  was  prosecuted.  The  first  bill  of  exception  was  to 
the  refusal  of  the  Court  to  transfer  the  cause  to  the  United 
States  Court.  This  was  on  the  ground  that  the  plaintiff  was 
a  citizen  of  Virginia  and  that  the  defendant  was  a  foreign 
corporation  chartered  by  the  State  of  Maryland  and  was  a 
citizen  of  Maryland.  But  it  was  in  proof  that  the  defend- 
ant was,  at  the  time  of  the  institution  of  this  suit  and  still 
was  lessee  of  the  Valley  E-ailrpad  from  the  town  of  Stras- 
burg,  in  Shenandoah  county,  to  Harrisonburg,  in  E-ocldng- 
liam  county. 

The  2d,  3d,  4th  an  5th  exceptions  were  taken  to  rulings 
of  the  Court  admitting  evidence  as  to  who  constituted  the 
family  of  Wightman ;  as  to  his  marriage  with  Mrs.  Wight- 
man  ;  as  to  his  relations  with  his  family,  how  he  provided  for 
them,  his  capacity  to  instruct  and  prepare  his  children  for 
education,  and  the  annual  value  of  his  services  in  his  em- 
ployments, and  also  in  managing  and  superintending  the 
business  of  his  family.  The  sixth  exception  was  to  the 
refusal  of  the  Court  to  permit  the  defendant  to  prove  that 
Wightman  held  policies  of  insurance  on  his  life  for  at  least 
$5,000  for  the  benefit  of  his  wife  and  children,  and  that 
since  his  death  the  amount  called  for  by  said  policies  had 
been  paid  over  to  his  wife  and  children. 

The  7th  exception  was  to  the  instructions  given  to  the 
jury  on  the  motion  of  the  plaintiff.    These  instructions  are 


354        AMERICAN  RAILWA  Y  REPORTS, 


Baltimore  &  Ohio  R.  K.  Co.  vs.  Wightman's  Adm'r. 

set  out  in  the  opinion  of  Judge  Staples.  And  the  8th  was 
to  the  refusal  of  the  Court  to  continue  the  cause.  The  facts 
are  sufficiently  stated  in  the  opinion. 

Williams  c&  Brother^  for  the  Appellants. 
M.  Walton.^  for  Appellee. 

Staples,  J.,  delivered  the  opinion  of  the  Court. 

A  preliminary  question  in  this  case  to  be  settled,  is, 
whether  the  Circuit  Court  erred  in  refusing  to  remove  the 
case  to  the  Circuit  Court  of  the  United  States  for  the 
"Western  District  of  Virginia.  The  defendant,  the  Balti- 
more and  Ohio  Railroad  Company,  is  a  corporation  chartered 
by  the  State  of  Maryland.  It  is  also,  and  was  when  this 
suit  was  brought,  the  lessee  of  a  railroad  from  Strasburg  to 
Harrisonburg,  in  this  State  belonging  to  the  Yirginia  Midland 
Railroad  Company,  a  Virginia  corporation,  and  was  con- 
trolling and  operating  said  railroad  under  said  lease,  as 
owner  and  proprietor,  at  the  time  of  the  injuries  committed, 
as  set  forth  in  the  declaration.  The  defendant  has  not  pro- 
duced the  lease  nor  given  evidence  of  its  contents.  "We  are 
therefore,  not  informed  as  to  the  precise  terms  and  con- 
ditions upon  which  the  lease  was  granted.  All  that  we 
know  is,  that  the  defendant  is  operating  the  road  as  owner 
and  exercising  the  powers  and  privileges  granted  its  lessee 
by  the  charter  of  incorporation.  What,  then,  is  the  status 
in  Virginia  of  the  defendant,  a  Maryland  corporation,  with 
reference  to  this  road  ? 

The  cases  generally  agree  that  a  corporation  created  by 
the  laws  of  one  State  can  liave  no  legal  existence  outside  of 
the  limits  of  that  State.  It  may,  however,  make  contracts, 
transact  business,  and  even  exercise  corporate  functions  in 
another  State  with  the  consent  of  the  latter,  express  or  im- 
plied. In  the  Baltimore  <&  Ohio  R.  R.  Co.  vs.  Gallahue's 
adrri^r,  12  Gratt.  655,  this  Court  decided  that  under  the 
statutes  authorizing  that  company  to  construct  its  road  across 
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the  territory  of  Yirginia;  the  Baltimore  and  Ohio  Railroad 
Company,  as  to  such  road,  was  to  be  regarded  as  a  Yirginia 
corporation. 

In  Railroad  Company  vs.  Harris,  12  Wall.  U.  S.  R.  65, 
the  Supreme  Court  of  the  United  States  decided  tliat  the 
Baltimore  and  Ohio  Railroad  Company  having,  under  an 
act  of  Congress,  constructed  a  lateral  branch  of  its  road  in 
the  District  of  Columbia,  was  by  reason  thereof  liable  to 
suit  in  that  district  as  if  it  had  been  an  independent  cor- 
poration of  that  locality. 

The  Court  did  not  rest  its  decision  upon  the  ground,  how- 
ever, that  the  act  of  Congress  had  made  the  Baltimore  and 
Ohio  Railroad  Company  a  corporation  of  the  district,  but 
upon  the  ground  that  the  act  operated  as  a  license  to  the 
company  to  construct  its  road  there  ;  and  having  accepted 
the  license,  the  company  had  placed  itself  in  the  position  of 
a  domestic  corporation  for  all  the  purposes  at  least  of  being 
sued  in  that  locality.  The  Court  say  they  could  see  no 
reason  why  one  State  may  not  make  a  corporation  of  another 
State,  as  there  organized  and  conducted,  a  corporation  of  its 
own,  quoad  hoc  any  property  within  its  territorial  limits. 

See  also  Maryland  vs.  Northern  Central  R.  R.  Co.,  18 
Mary.  R.  193  ;  Sjprague  ^^s.  Hartford,  Prov.  <&  Fishh.  R.  R, 
Co.,  5  R.  I.  233 ;  Goshen  vs.  Supervisors,  1  West  Ya.  308 ; 
The  Penn.  R.  R.  Co.  vs.  Sly,  65  Penn.  St.  R.  205 ;  Pom- 
eroy  vs.  New  YorJc  c&  New  Haven  R.  R.  Co.,  4  Blatchf. 
R.  122.  The  Baltimore  and  Ohio  Railroad  Company,  as  a 
corporation  of  Maryland,  can  of  course,  have  no  legal  exist- 
ence outside  of  that  State ;  but  as  the  lessee  of  a  Yirginia 
railroad  company,  exercising  all  the  functions  and  powers  of 
the  latter,  it  may  be  subject  to  all  its  duties  and  obligations. 
This  must  necessarily  be  so,  upon  the  authority  of  the  cases 
cited,  if  that  company  is  acting  under  any  license  granted 
by  the  State  of  Yirginia.  Under  such  circumstances,  so 
acting,  it  must  be  treated  as  a  Yirginia  corporation  quoad 
hoc  the  line  of  railroad  under  its  control,  so  far  at  least  as  its 
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liability  to  our  own  citizens  is  concerned.  It  can  only  escape 
these  consequences  by  sliowing  that  it  is  exercising  corporate 
powers  liere  without  permission  of  the  State,  and  conse- 
quently that  it  is  a  tortfeasor  or  trespasser.  Whether  the 
company  obtained  the  lease  under  any  statute  or  provision 
in  the  charter  of  Virs^inia  roads  does  not  appear — none  was 
shown  to  the  Court  and  none  was  claimed  in  the  argument 
It  may  be  a  very  grave  question  whether  a  corporation  of 
this  State  can  be  permitted  to  convey  its  franchises  to  a 
foreign  corporation,  so  as  to  enable  the  latter  to  exercise  cor- 
porate rights  and  powers  here  without  some  such  authority. 
Tlie  purposes  of  this  case  do  not  require  a  decision  of  this 
question. 

If  the  Baltimore  and  Ohio  Railroad  Company  is  control- 
ling and  operating  the  Yalley  road  without  permission  of  the 
State,  it  certainly  cannot  therefore  claim  exemptions  and 
immunities  to  which  it  could  not  be  entitled  if  it  had 
obtained  such  permission.  The  company  derives  all  its 
powers  and  privileges  from  the  charter  of  the  company  whicli 
owns  the  road  ;  it  must  be  subject  to  all  the  duties  imposed 
on  that  company,  and  amongtheseis  the  obligation  to  answer 
in  our  own  Courts  to  our  own  citizens  for  any  damage  result- 
ing from  its  conduct. 

If  under  authority  of  law  or  on  principles  of  comity  a 
foreign  corporation  is  allowed  to  hold  property  and  exercise 
corporate  functions  in  this  State,  it  must  also  submit  to  the 
jurisdiction  of  our  Courts  in  controversies  with  our  citizens. 
If  it  claims  the  privileges  and  immunities  of  a  domestic  cor- 
poral-ion, it  must  also  perform  the  duties  and  answer  to  all  the 
liabilities  of  a  Virginia  corporation. 

It  is  estopped  by  its  conduct — by  its  exercise  of  corporate 
functions  here  under  a  Virginia  charter — to  deny  that  it  is 
a  Virginia  corporation  for  all  the  purposes  of  Virginia  juris- 
diction. 

The  learned  counsel  for  the  defendant  referred  to  the  case 
of  Baltimore  cfe  Ohio  R.  R.  Co.  vs.  Casey^  decided  by  the 
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Supreme  Court  of  Ohio,  28  Ohio  Stat.  E.  218,  in  Avhieh  a 
somewhat  different  view  is  taken  from  that  which  is  here  pre- 
sented. It  will  be  seen  that  the  decision  in  that  case  is,  in  a 
great  measure,  based  upon  the  statute  of  Ohio,  not  in  force 
here.  .  The  Court  was  not  unanimous,  and  we  think  the  dis- 
senting opinion  contains  the  more  satisfactory  doctrine  upon 
this  question.  We  are,  therefore,  of  opinion  that  the  Circuit 
Court  did  not  err  in  refusing  to  remove  the  case  to  the  Cir- 
cuit Court  of  the  United  States. 

The  next  error  assigned  is  in  the  action  of  the  Court  over- 
ruling the  demurrer  to  the  declaration. 

It  is  contended  that  in  an  action  under  our  statute,  by 
the  personal  representative  of  the  person  killed,  it  is  neces- 
sary to  aver  in  the  declaration  for  whose,  benefit  the  suit  is 
prosecuted-whether  the  family  of  the  deceased  or  for  his  cred- 
itors— that  otherwise  it  will  be  impossible  for  the  defendant 
to  come  prepared  to  meet  all  the  issues  arising  on  the  trial. 
The  first,  second  and  third  sections  of  the  act  of  1872,  incor 
porated  in  the  Revised  Code  of  1873,  ch.  145,  p.  996,  com- 
prise all  the  enactments  in  our  laws  upon  this  subject.  We 
think  it  is  very  clear  that  the  framers  of  these  enactments 
had  before  them  at  the  time,  the  English  and  New  York 
statutes  on  the  same  subject,  from  which  the  statutes  of  the 
different  States,  of  a  similar  character,  are  generally  taken. 
It  will  be  perceived  that  our  Legislature  has  omitted  some 
of  the  provisions  of  those  statutes  and  materially  changed 
the  phraseology  of  others.  Thus  the  English  statute  requires 
the  plaintiff  to  file  with  his  declaration  a  full  particular  of 
tlie  person  or  persons  in  whose  behalf  the  action  is  brought. 
Our  statutes  contain  no  such  provision,  and  the  wQvy  fact  that 
it  is  omitted,  while  other  provisions  of  the  English  statutes 
are  adopted,  would  seem  to  indicate  a  deliberate  purpose  on 
the  part  of  the  Legislature  to  dispense  with  any  such  state- 
ment. 

The  first  section  of  our  statute  and  the  first  section  of  tiie 
English  and  New  York  Statutes,  respectively,  are  almost 
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identically  the  same.  All  of  them  declare  that  when  the 
death  is  caused  by  the  wrongful  act  or  neglect  of  any  person 
or  corporation,  and  the  wrongful  act  or  neglect  be  such,  if 
death  had  not  ensued,  as  would  entitle  the  party  injured  to 
recover  damages,  then  the  person  or  corporation  shall  be 
liable  in  an  action  for  damages,  notwithstanding  the  death  of 
the  person  injured,  to  be  brought  by  and  in  the  name  of  the 
personal  representative.  The  New  York  statute  provides 
that  the  action  shall  be  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin  of  the  deceased.  The  Virginia  stat- 
ute does  not  declare  for  whose  benefit  the  action  is  brought, 
or  that  it  is  for  the  benefit  of  any  one.  It  authorizes  the 
jury  to  award  such  damages  as  to  it  may  seem  fair  and  just, 
and  to  direct  in  what  proportions  they  shall  be  distributed 
to  the  wife,  husband,  parent,  or  child — the  amount  recovered 
to  be  paid  to  the  parties  just  named,  as  the  case  may  be,  in 
such  proportions  as  the  jury  shall  have  directed,  or  if  they 
have  not  directed,  according  to  the  statute  of  distributions;  but 
if  there  be  no  husband  or  wife,  parent  or  child,  the  amount 
recovered  shall  be  assets  in  the  hands  of  the  personal  repre- 
sentative to  be  disposed  of  according  to  law. 

In  the  cases  under  the  New  York  statutes  and  in  the  cases 
under  the  statutes  of  Indiana,  Missouri  and  Illinois,  which 
are  taken  from  those  of  New  York,  it  has  been  held  that  the 
declaration  must  aver  there  is  a  widow  and  next  of  kin.  But 
these  decisions  are  uniformly  placed  upon  the  ground  that 
the  damages  are  not  assets  of  the  estate,  but  belong  exclu- 
sively to  the  widow  and  next  of  kin.  As  the  action  cannot 
be  entertained  unless  there  be  a  widow  and  next  of  kin,  their 
existence  must  be  averred  in  the  declaration  and  proved  on 
the  trial.  Safford  vs.  Drew^  3  Duer.  R.  627;  Chicago  and 
Rock  Island  R.  B.  Co.  vs.  Morris  26  111.  R.  400 ;  Wood- 
ward vs.  The  Chicago  <&  Michigan^  Western  R,  R.  Co.y 
23  Wise.  R.  400  ;  The  Ind.  &  Fittsg.  &  Chic.  R.  R.  Co.  vs. 
Keeky  adm'r  23  Ind.  R.  133. 

These  cases  proceed  upon  the  obvious  ground  that  when- 
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ever  damages  are  limited  to  a  class,  the  declaration  must 
show  there  is  such  a  class,  otherwise  the  foundation  of  the 
action  fails. 

Under  the  Virginia  statute  the  damages,  it  is  true,  are 
given  first  to  the  husband  or  wife,  parent  or  child,  but  if 
neither  of  these  is  alive,  the  action  then  may  be  maintained 
and  the  damages  will  be  assets  to  be  disposed  of  according 
to  law.  In  this  respect  the  Virginia  statute  differs  from 
that  of  all  the  other  States.  As  with  us  the  damages  are  not 
for  the  exclusive  benefit  of  the  family  of  the  deceased,  it 
would  seem  not  be  to  essential  that  the  declaration  shall  allege 
that  there  is  a  family  or  that  the  action  is  prosecuted  for 
their  benefit.  It  is  very  true  the  fact  that  tlie  deceased  left 
a  widow  and  children  dependant  upon  him  for  support,  will, 
as  a  general  rule,  very  materially  affect  the  amount  of 
the  recovery.  There  is,  however,  no  rule  of  law  which  com- 
pels a  party  to  state  in  his  declaration  every  matter  which 
may  enhance  the  damages.  In  an  action  of  trespass  for  break- 
ing and  entering  the  plaintiff's  house,  he  may  give  in  evi- 
dence without  specially  stating  it,  under  the  general  allega- 
tion, of  alia  enormia^  the  debauching  of  his  daughter,  or 
the  battery  of  his  servants  ;  and  with  us  it  is  not  even  necessary 
to  make  the  allegation  of  alia  enormia.  Code  of  1860,  §  12» 
ch.  171. 

If  the  declaration  ought  to  state  that  the  deceased  left  a 
family  for  whose  benefit  the  suit  is  prosecuted,  it  should  go 
further  and  state  the  condition  and  circumstances  of  the  in- 
dividual members  of  the  family.  And  if  there  is  no  family, 
it  should  state  whether  there  are  other  relatives  oi  the  de- 
ceased, their  circumstances  and  condition ;  also  the  number 
and  claims  of  creditors,  the  age,  the  mental  and  physical 
powers  and  capacity  of  the  deceased,  his  avocation  and  value 
to  his  family.  All  these  bear  directly  upon  the  question  of 
damages,  and  all  may  be  the  subject  of  investigation  by  the 
jury.  Can  any  good  reason  be  given  for  not  stating  them 
in  the  declaration,  if  it  be  necessary  to  apprise  the  defend- 
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ant  of  any  matter  which  may  materially  affect  the  amount 
of  recovery  ? 

The  statute  was  designed  to  give  to  the  personal  repre- 
sentative a  right  of  action  wherever  the  deceased  would  liave 
had  it,  had  he  lived.  The  declaration  must,  tlierefore, 
always  state  such  facts  as  will  sliow  a  good  cause  of  action 
on  the  part  of  the  deceased  himself.  And  this  would  seem 
to  be  the  only  test  prescribed  by  the  statute.  The  defend- 
ant knows  that  the  damages  are  primarily  for  the  benefit  of 
the  family,  for  so  the  law  declares  ;  and  he  can  very  rarely 
be  surprised  by  the  evidence  upon  this  point.  The  manner 
in  which  the  damasjes  are  to  be  distributed  is  no  concern  of 
the  defendant,  and  not  under  the  control  of  the  plaintiff. 
It  is  a  question  for  the  jury  exclusively,  not  involved  in  the 
issue.  It  is  very  probable  that  no  serious  inconvenience 
would  result  from  requiring  the  plaintiff  to  state  for  whose 
benefit  the  action  is  brought,  but  such  an  averment  is  not 
essential  to  the  action.  If  we  require  it  to  be  made  merely 
because  it  has  a  natural  bearing  upon  the  question  of  dam- 
ages, it  will  be  difficult  to  assis^n  a  limit  to  alleo^ations  of 
that  character.  In  simplifying  all  the  proceedings  and 
pleadings,  Ave  best  promote  the  object  of  the  statute.  We 
are,  therefore,  of  opinion  that  the  demurrer  to  the  declara- 
tion was  properly  overruled. 

The  defendant's  second  and  third  bills  of  exception  were 
taken  to  the  ruling  of  the  Court  in  admitting  certain  testi- 
mony introduced  by  the  plaintiff.  The  defendant's  objec- 
tion to  this  testimony  is  based  upon  the  ground,  that  as  the 
declaration  did  not  aver  that  the  suit  is  for  the  benefit  of  the 
family  of  the  deceased,  the  plaintiff  ought  not  to  be  per- 
mitted to  prove  any  fact  relating  to  their  condition  or  cir- 
cumstances by  way  of  affecting  the  amount  of  damages  to 
be  recovered.  This  objection  was  considered  and  disposed 
of  in  discussing  the  demurrer  to  the  declaration.  As  it  is 
unnecessary  to  aver  that  the  action  is  for  the  benefit  of  the 
family,  the  testimony  is  admissible  without  such  averment. 
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If  the  declaration  did  not  give  the  defendant  sufficient  in- 
formation upon  this  point  it  might  have  been  obtained  by 
calling  on  the  plaintiff  to  tile  with  his  declaration  tlu;  bill  of 
particulars  provided  for  in  our  statute. 

The  defendant's  fourth  and  fifth  bills  of  exception  set 
out  the  evidence  offered  by  plaintiff,  to  show  the  business 
qualifications  of  the  deceased,  the  value  of  his  services  to 
his  family,  the  condition  of  his  health,  and  the  amount  he 
was  realizing  annually  from  the  employment  in  which  he 
was  engaged,  as  also  the  value  of  his  services  in  attending 
to  the  business  of  his  family. 

As  all  the  questions  arising  upon  the  admission  of  this 
evidence  are  also  fully  presented  by  the  instructions  given 
by  the  Court  to  the  jury,  it  will  save  time  and  induce  to  a 
clear  understanding  of  the  subject  to  consider  the  instruc- 
tions in  connection  with  the  evidence.  Before  doing  so,  it 
may  be  proper  to  advert  very  briefly  to  some  well  estab- 
lished principles  of  law  governing  in  this  class  of  cases. 

Under  the  Englieh  and  American  statutes  the  Courts  have 
generally  held  that  the  damages  must  be  assessed  with  refer- 
ence to  the  pecuniary  loss  resulting  from  the  death  of  the 
person  injured,  and  that  neither  the  physical  pain  of  the 
deceased,  nor  the  mental  sufferings  of  the  surviving  family 
can  be  taken  into  the  estimate.  Shearman  &  Red.  on  Ne":., 
sec.  610 ;  Field  on  the  Law  of  Damages,  and  cases  cited, 
sec.  630.  Whether  the  same  construction  must  be  given 
to  our  statute  may  not  be  so  clear.  The  question  does  not 
arise  in  this  case,  and  no  opinion  is  given  or  even  formed 
on  the  subject.  The  plaintiff's  instructions  concede  that  the 
damages  are  to  be  fixed  with  respect  to  the  pecuniary  loss 
sustained  by  the  family  of  the  deceased.  The  defendant 
certainly  cannot  complain  of  this  form  of  stating  the  propo- 
sition. All  the  cases  agree  that  where  the  deceased  has  left 
a  widow  and  children  it  is  proper  for  the  jury,  in  assessing 
the  damages,  to  estimate  the  value  of  the  support  and  main- 
tenance properly  derived  from  the  deceased,  the  amount 
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realized  by  liim  from  his  usual  occupation,  as  also  tlielossof 
liis  care,  nurture  and  instruction. 

Some  of  the  cases  have  gone  much  farther  in  holding  that 
the  jury  may  take  into  the  estimate  the  loss  of  the 
famil}^  in  reference  to  the  parent's  moral  and  intellec- 
tual training,  upon  the  ground  that  such  training, 
if  judiciously  administered,  would  operate  favorably  upon 
the  pecuniary  interests  of  the  children.  Tllley  vs.  Hudson 
River  R,  R.  Co.,  29  York  K.  252.  The  instructions 
given  by  the  Court  in  this  case  carefully  avoid  all  contro- 
verted points  of  this  character.  The  propositions  they 
affirm  are  such  as  have  received  the  sanction  of  nearly  all 
the  Courts.  They  inform  the  jury  that  in  ascertaining  the 
damages  they  shall  assess  the  same  witli  reference  to  the 
pecuniary  loss  sustained  by  the  wife  and  children  of  the 
deceased : 

First.  By  fixing  the  same  at  such  sum  as  would  be  equal 
to  the  probable  earnings  of  the  deceased,  taking  into  con- 
sideration the  age,  business  capacity,  experience  and  habits, 
health,  energy  and  perseverance  of  the  deceased  during 
what  would  probably  have  been  his  lifetime  if  he  had  not 
been  killed. 

Second.  By  adding  these  to  the  value  of  his  services  in 
the  superintendence,  attention  to  and  care  of  his  family  and 
the  education  of  his  children,  of  which  they  have  been  de- 
prived by  his  death.  As  was  very  properly  said  in  Tilley 
vs.  Hudson  River  R.  R,  Co.,  29  Kew  York  R.  252 :  "  All 
these  are  elements  of  pecuniary  success — component  parts 
of  that  pecuniary  capital,  of  the  continued  exercise  and 
employment  of  which  the  children  were  entitled  to  the 
benefits,  and  of  which  the  wrongful  act  of  the  defendants 
deprived  them.*' 

The  statute  is  regarded  by  the  Courts  as  remedial  in  its 
character — as  affording  compensation  for  injuries  unknown 
to  the  common  law — and  is  to  be  liberally  construed  to  pro- 
mote the  objects  the  Legislature  manifestly  had  in  view* 
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And,  therefore  it  is,  tlie  Courts  look  to  the  relationship  and 
dependent  condition  of  the  parties,  the  capacity  and  ability 
of  the  deceased,  mental  and  physical,  and,  indeed,  all  the 
surrounding  circumstances  and  situation  of  the  family  to 
enable  the  jury  properly  to  estimate  the  loss  sustained  and 
to  fix  the  measure  of  the  damages.  The  evidence  offered 
by  the  plaintiff  in  this  connection,  and  upon  wliich  the  in- 
structions were  based,  was  properly  received ;  and  the  in- 
structions correctly  stated  the  law  for  the  guidance  of  the 
jury.  The  cases  bearing  upon  this  subject  may  be  found  in 
Shearman  &  Hed.  on  Negligence,  sec.  606  to  613;  Redf.  on 
Carriers  and  Bailees,  295  to  304 ;  and  in  Field  on  the  Law 
of  Damages,  page  490,  chap.  21,  where  the  statutes  of  the 
different  States  on  this  subject  are  given. 

The  Court,  at  the  request  of  the  plaintiff,  also  gave  the 
jury  five  other  instructions,  to  which  the  defendant  excepted. 
They  are  as  follows : 

I.  When  injury  or  damage  happens  to  a  passenger  by 
the  breaking  down  or  overturning  of  a  railroad  train,  or 
the  breaking  down  of  a  bridge,  or  wheel,  or  axle,  or  by  any 
other  accident  occurring  on  the  road,  the  presumption, 
prima  facie,  is,  that  it  occurred  by  the  negligence  of  the 
railroad  company;  and  the  burden  of  proof  is  on  the  com- 
pany to  establish  that  there  has  been  no  negligence  whatso- 
ever, and  that  the  damage  has  been  occasioned  by  inevitable 
casualty,  or  by  some  cause  which  human  care  and  foresight 
could  not  prevent. 

II.  The  law,  in  tenderness  to  human  life  and  limbs,  holds 
railroad  companies  liable  for  the  slightest  negligence,  and 
compels  them  to  repel,  by  satisfactory  proofs,  every  imputa- 
tion of  such  neo^lio^ence. 

C5  O 

When  carriers  undertake  to  convey  passengers  by  the 
powerful  but  dangerous  agency  of  steam,  public  policy  and 
safety  require  that  they  be  held  to  the  greatest  possible  care 
and  diligence.  Any  negligence  or  default  in  such  cases  will 
make  such  carriers  liable  in  damages  under  the  statute. 
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III.  The  Baltimore  and  Ohio  Raih-oad  Company,  as  a 
common  carrier  of  passengers^  was  bound  to  exercise  the 
utmost  degree  of  diligence  and  care  in  safely  transporting 
William  A.  Wightman  upon  his  journey. 

lY.  The  slightest  neglect  against  which  human  prudence 
and  foresight  might  have  guarded,  and  by  reason  of  which 
his  death  may  have  been  occasioned,  renders  such  company 
liable  in  damages  for  such  death. 

y.  Said  railroad  company  is  held  by  the  law  to  the  ut- 
most care,  not  only  in  the  management  of  its  trains  and 
cars,  but  also  in  the  structure,  repair  and  care  6f  the  track 
and  bridges,  and  all  other  aiTangements  necessary  to  the 
safety  of  passengers. 

We  do  not  deem  it  necessary  to  enter  into  any  discussion 
of  the  propositions  of  law  involved  in  these  instructions. 
It  is  sufficient  to  say  that  they  are  fully  sustained  by  the 
elementary  writers  and  by  the  opinions  of  the  most  respect- 
able Courts  in  this  country.  The  decisions  on  tliis  subject 
are  given  in  Wharton  on  Negligence,  §  627  to  661,  inclusive ; 
also,  §  422  and  the  notes  to  tliese  sections ;  E-edfield  on 
Carriers  and  Bailees,  §  346,  Farisli  &  Co.  vs.  Reigle^  11 
Gratt.  697. 

The  defendant's  sixth  bill  of  exceptions  is  to  the  refusal 
of  the  Court  to  receive  the  evidence  offered  by  tiie  defend- 
ant to  show  that  the  deceased,  at  the  time  of  his  death,  held 
policies  of  insurance  on  his  life  to  the  amount  of  $5,000  for 
the  benefit  of  his  wife  and  children,  and  that  since  his  death 
the  amount  called  for  by  said  policies  had  been  collected 
and  paid  over  to  the  widow  and  children.  We  think  the 
Court  did  not  err  in  refusing  to  admit  this  evidence.  It 
was  clearly  calculated  to  mislead  the  jury  as  to  the  issues 
they  were  to  try.  The  mere  fact  that  the  family  of  the  de- 
ceased received  money  from  some  other  source  would  not 
justly  influence  the  measure  of  compensation  to  be  made  by 
the  defendant  for  injuries  attributable  to  the  misconduct  of 
its  employees  and  agents.    The  party  effecting  the  insur- 
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ance  paid  the  full  value  for  it,  and  there  is  110  equity  in  the 
claim  of  the  defendant  to  the  benefit  of  a  contract  for 
wliicli  it  gave  no  consideration. 

It  is  said  that  Lord  Campbell,  tlie  author  of  the  Englisli 
act,  was  of  opinion  that  the  money  received  on  a  policy  of 
insurance  by  the  family  of  the  deceased,  might  be  taken 
into  account  in  assessing  the  damages.  In  this  country  tlie 
Courts  have  uniformly  held  the  contrary  :  and  this  view  is 
the  more  just  and  reasonable.  Althorpe  vs.  Wolfe^  22  Kew 
York  R.  355  ;  Harding  vs.  Town  of  Townshend^  43  Yerm. 
R.  536  ;  Pittsburg  and  Gin.  R.  R.  Co.  vs.  Thompson^  56 
lUi.  R.  138.  See  also  the  English  case  of  Bradharn  vs. 
Great  W.  E.  R.  Co.,  L.  R.  10  Exch.  R.  1 ;  Yates  vs. 
Whyte,  4  Ring.  IS".  C.  272,  5  Scott  644. 

The  only  remaining  point  to  be  considered  was  the  refusal 
of  the  Court  to  continue  the  case  for  the  defendant.  This 
point  ought  more  properly  to  have  been  considered  in  the 
beginning,  but  it  is  taken  in  the  order  in  which  it  is  pre- 
sented by  the  record,  as  set  forth  in  the  eighth  bill  of  excep- 
tions. The  application  for  a  continuance  was  upon  the 
ground  of  the  absence  of  a  material  witness.  This  witness, 
although  in  the  service  of  the  defendant,  was  a  resident  of 
the  State  of  Maryland,  l^o  effort  was  ever  made  to  take 
his  deposition,  although  the  case  was  pending  on  the  docket 
for  a  considerable  time.  The  witness  was  never  summoned, 
the  defendant  relying  upon  his  promise  to  attend  the  trial. 
He  left  the  service  of  the  company,  and  ceased  to  be  sub- 
ject to  its  order,  nearly  ten  days  before  the  commencement 
of  the  trial.  This  fact  alone  ought  to  have  satisfied  the  de- 
fendant not  to  rely  upon  the  promise  of  the  witness,  but 
to  take  the  necessary  steps  to  procure  his  attendance  or  his 
deposition.  There  was  an  additional  reason  for  the  exercise 
of  diligence.  .This  case,  with  others  against  the  same  de- 
fendant, had  been  arranged  as  early  as  February,  1877,  for 
trial  in  April  following,  and  the  Judge  of  an  adjoining  Cii*- 
Cttit  requested  to  pi-eside.    Under  all  these  circumstance  . 
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we  think  the  Court  very  properly  overruled  the  motion  for 
a  continuance.  A  motion  of  this  kind  is  addressed  to  the 
sound  discretion  of  the  Court  under  all  circumstances  of  the 
case,  and  this  Court  will  not  reverse  the  action  of  the  Court 
below  in  such  case,  unless  such  action  was  plainly  erroneous. 
IlewlU's  case,  17  Gratt.  627. 

Upon  the  whole,  we  are  of  opinion  the  judgment  of  the 
Circuit  Court  should  be  affirmed. 

Judgment  affirmed. 


On  the  question  of  jurisdiction  :  Richardson  vs.  Vermont  d;  Massachusetts 
R.  R.  1  Am.  Ry.  R.,  115  ;  Baltimore  &  Ohio  R.  R.  vs.  Harris  lb.,  539; 
Middough  vs.      Joseph  &  Denver  R,  R.  3  Id.,  261. 

As  to  what  items  of  damages  are  to  be  included  in  the  verdict : 
Chicago  &  North-western  R.  R.  vs.  Jackson  1  Am  Ry.  R.,  569  :  Illinois  Cen- 
tral R.  R.  vs.  Baches  lb.  585  ;  iihea  vs.  Portrero  &  Bay  View  R.  R.  5  Id., 
448  ;  Baltimore  &  Ohio  R.  R.  vs.  Woodward  6  Id.,  276  ;  Whalen  vs.  St, 
Louis,  Kansas  City  &  Northern  R.  R.  9  Id.,  224  ;  Atlanta  &  Richmond  Air 
Line  vs.  Wood  11  Id.,  406  ;  Central  R.  R.  &  Banking  Co.  vs.  Kdly  16 
Id.,  114. 

As  to  the  necessity  of  proving  special  pecuniary  damages  to  the  next 
of  kin  to  sustain  the  statutory  action.  IhL  vs.  Forty-second  Street,  (fee.,  R. 
R.  2  Am.  Ry.  R.,  409. 

As  to  the  presumption  of  negligence  from  the  occurrence  of  an  acci- 
dent :  Illinois  Central  R.  R.  vs.  Phillips  2  Am.  Ry.  R.,  374 ;  Feittl  vs. 
Middlesex  R.  R  Q  Id.,  300  ;  Webster  vs.  Forty-second  Street,  <&c.,  R,  R.  3 
Id.,  537. 
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ERASTUS  F.  MEAD  and  another,  Trustees,  vs.  THE 
KEW  YORK,  H(3USAT0NIC  &  J^ORTHERN 
KAILROAD  COMPANY,  and  others. 

45  Connecticut,  199. 

Supreme  Court  of  ConiieGtiGuty  Septeinber  Term,  1877. 

A  general  law  of  the  State  of  New  York  authorized  any  railroad  companies 
having  continuous  lines  to  unite  and  form  a  single  corporation.  Two 
railroad  companies  owning  roads,  one  of  which  was  wholly  within  that 
State  and  the  other  partly  within  that  State  and  partly  within  the  State 
of  Connecticut,  made  an  agreement  to  consolidate,  and  took  all  the  formal 
measures  required  to  accomplish  it,  but  a  question  was  made  as  to  the 
validity  of  the  consolidation  by  reason  of  the  roads  not  having  at  the 
time  a  completed  continuous  track.  A  resolution  of  the  Legislature  of 
Connecticut  had  provided  that,  whenever  the  company  owning  the 
road  lying  partly  within  this  State  should  be  consolidated  with  any 
other  company  in  the  State  of  New  York  in  pursuance  of  the  laws  of 
that  State,  the  new  company  should  have  all  the  rights  within  this  State 
that  were  possessed  by  the  old.    Held — 

1.  That  an  act  subsequently  passed  by  the  Legislature  of  New  York  recog- 
nizing the  consolidated  corporation  as  in  existence,  validated  and 
established  the  agreement  under  which  the  consolidation  was  made. 

2.  That  when  the  legal  existence  of  the  new  corporation  in  the  State  of 
New  York  became  thus  established,  it  satisfied  the  requirements  of  the 
Connecticut  act,  and  the  New  Company  became  possessed  of  all  the 
rights  in  this  State  which  had  been  possessed  by  the  old  company. 

And  held,  that  the  new  corporation  succeeded  to  the  power,  possessed  by 
the  old  company,  both  in  this  State  and  in  the  State  of  New  York,  to 
issue  its  bonds  to  an  amount  necessary  for  completing  its  road,  and  to 
mortgage  its  property  and  franchise  for  their  security. 

And  that  this  power  included  the  power  to  issue  its  bonds  in  exchange 
for,  and  to  take  up,  bonds  previously  issued  by  the  old  company  and 
secured  by  a  mortgage  of  its  property. 

A  bill  in  equity  alleged  that  the  new  corporation  duly  issued  its  bonds 
and  disposed  of  a  large  number  of  them  to  divers  persons,  who  were 
bona  fide  holders  of  the  same  and  entitled  to  receive  the  money  due 
thereon  and  to  the  benelit  of  the  mortgage.  Held  to  be  a  sufficient 
averment  that  the  bonds  were  lawfully  issued  and  used. 
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A.fter  the  bonds  were  issued  and  the  mortgage  executed,  and  while  both 
were  outstanding  unsatistied,  but  before  the  mortgage  had  been  re- 
corded, a  creditor  of  the  company,  with  knowledge  of  all  the  facts, 
attached  and  afterwards  levied  his  execution  upon  the  mortgaged  prop- 
erty. Held  that  he  stood  no  better  than  if,  with  such  knowledge,  he 
had  taken  a  conveyance  of  the  property,  and  that  he  did  not  obtain 
priority  of  title. 

A  Court  of  Chancery  in  this  State  has  jurisdiction  of  a  bill  for  the  fore- 
closure of  such  a  mortgage,  although  embracing  property  out  of  this 
State  as  well  as  within  it. 

It  is  a  well  established  principle  that  a  Court  of  Chancery,  acting  prima- 
rily in  per  onam  and  not  merely  in  rem,  may,  where  a  person  against 
whom  relief  is  sought  is  within  the  jurisdiction,  make  a  decree,  upon 
the  ground  of  a  contractor  an  equity  subsisting  between  the  parties,  re- 
specting property  situated  out  of  the  jurisdiction. 

Bill  for  a  foreclosure  of  a  mortgage  executed  by  the 
respondent  railroad  corporation  to  the  petitioners  as  trus- 
tees for  the  liolders  of  its  bonds,  brought  to  the  Superior 
Court  in  Fairfield  County. 

The  New  York,  Housatonic  &  Northern  Raili'oad  Com- 
pany, tlie  respondent  corporation,  was  a  new  corporation 
constituted  by  the  consolidation  of  two  previously  existing 
raih-oad  corporations,  one  of  which  bore  the  same  name,  and 
was  located  in  part  in  this  State  and  in  part  in  the  State  of 
New  York  ;  and  the  other  was  The  Southern  Westchester 
Railroad  Company,  located  Avholly  within  the  State  of  New 
York.  John  S.  King  and  John  E.  Sergeant,  who  had  sev- 
erally, as  creditors  of  the  new  corporation,  attached  the  por- 
tion of  the  mortgaged  property  which  was  in  this  State,  were 
also  made  respondents. 

The  mortgage  in  terms  covered  "  all  the  corporate  prop- 
erty and  franchises  of  the  said  party  of  the  first  part,  and 
also  all  and  singular  its  railroad  lying  partly  in  the  State  of 
New  York  and  partly  in  the  State  of  Connecticut,  con- 
structed and  to  be  constructed,  real  estate,  rails,  fences 
bridges,  depots,  shops,  tools,  machinery,  locomotives,  engines^ 
tenders,  passenger,  freight,  baggage  and  hand-carc,  and  ap- 
paratus and  utensils  of  every  kind  whatsoever,  belonging 
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to  said  party  of  the  first  part,  or  which  shall  hereafter  be 
acquired  by  it." 

The  following  facts  were  found  by  the  Court : — 
On  the  8th  day  of  September,  1863,  a  railroad  corpora- 
tion was  organized  and  established  in  the  State  of  New 
York,  under  the  general  railroad  laws  of  that  State,  under 
the  name  of  "  The  New  York,  Housatonic  and  Northern 
Railroad  company,"  for  the  purpose  of  constructing,  main- 
taining and  operating  a  railroad,  from  a  point  in  the  New 
York  t%  Harlem  Railroad,  in  the  town  of  White  Plains,  in 
the  State  of  New  York,  to  a  certain  point  in  the  line  be- 
tween the  States  of  New  York  and  Connecticut ;  and  thence 
to  a  point  in  the  line  of  the  Ilonsatonic  Railroad,  near 
Brookfield  Station,  in  the  State  of  Connecticut,  the  length 
of  the  road  to  be  constructed  by  the  corporation  between 
White  Plains  in  the  State  of  New  York,  and  Brookfield  in 
the  State  of  Connecticut,  being  thirty-eight  miles,  (twenty- 
four  miles  in  the  State  of  New  York,  and  fourteen  miles  in 
the  State  of  Connecticut),  with  a  capital  stock  of  one  mil- 
lion dollars,  consisting  of  ten  thousand  shares  of  one  hun- 
dred dollars  each.  Soon  afterwards  the  corporation  located 
and  established  the  line  of  its  road  in  the  State  of  New  York, 
and,  prior  to  the  making  of  the  mortgage  set  forth  in  the 
petition,  procured  the  right  of  way  for  the  construction 
thereof,  and  graded  from  one-half  to  two-thirds  of  it ;  and 
laid  down  a  temporary  track  on  a  part  of  the  road-bed,  over 
which  were  run  an  engine  and  cars  used  by  the  contractors 
for  the  purposes  of  construction. 

Under  an  act  of  the  General  Assembly  of  this  State, 
passed  at  its  May  session,  1864,  and  an  act  passed  by  the 
Legislature  of  the  State  of  New  York  on  the  first  day  of 
May,  1865,  authorizing  the  New  York,  Housatonic  & 
Northern  Railroad  Company  ''to  accept  a  grant  for  railroad 
purposes  made  by  the  State  of  Connecticut,"  the  corpora- 
tion, soon  after  the  passage  of  the  last  act,  duly  located  its 
railroad  upon  the  line  and  within  the  limits  prescribed  by 
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the  acts,  from  the  boundary  line  between  the  States  o"! 
Connecticut  and  New  York  at  Greenwich  to  the  Housatonic 
Raih'oad  in  Erookfield  ;  and  obtained  title  in  fee  simple  to 
the  lands  in  Brookfield  and  Danburj,  necessary  for  the 
railroad  and  for  depots  thereon,  along  the  line  from  the 
Housatonic  Kailroad  to  the  village  of  Danbury,  and  ob- 
tained the  right  of  way  for  the  construction  of  the  residue 
of  the  line  of  road  within  this  State ;  and  constructed, 
completed,  equipped  and  put  into  full  operation  that  part 
of  the  road  between  the  Housatonic  Railroad  and  the  villafre 
of  Danbury  before  the  making  of  the  mortgage,  and  the 
road  then  was  and  has  ever  since  been  in  full  operation  be- 
tween the  two  points  last  mentioned. 

Afterwards,  under  an  act  of  the  General  Assembly  of 
this  State,  entitled  "  An  act  enabling  the  Kew  York, 
Housatonic  &  Northern  Kailroad  Company  to  embrace  all 
its  property  in  New  York  and  Connecticut  in  one  mort- 
gage," passed  at  its  May  session,  1867,  the  corporation  on 
the  second  day  of  September,  1867,  in  the  State  of  New 
York,  made  and  executed,  in  conformity  with  the  laws  of 
that  State,  a  mortgage  of  that  date,  whereby  it  mortgaged 
all  its  property  and  franchises  in  both  States  to  trustees  as 
security  for  its  bonds  to  be  issued  to  the  amount  of  one 
million  of  dollars,  (only  one  of  which  bonds  was  ever 
issued,)  which  mortgage  was  afterwards,  in  the  month  of 
September,  1868,  duly  satisfied  and  discharged  of  record  ; 
and  on  the  1st  day  of  August,  1868,  the  corporation  in  like 
manner  made  and  executed  a  certain  other  mortojas^e  of  that 
date,  in  the  State  of  New  York,  mortgaging  all  its  property 
and  franchises  to  the  petitioners  as  trustees,  as  security  for 
its  bonds  to  be  issued  to  the  amount  of  two  millions  five 
hundred  thousand  dollars,  a  large  amount  of  which  bonds 
were  sold ;  which  mortgage  was  also,  (about  the  4tli  day  of 
December,  1872,  in  the  State  of  New  York,  and  about  the 
6th  of  said  December  in  the  State  of  Connecticut),  duly 
satisfied  and  discharged  of  record.    The  corporation  held 
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its  annual  stockholders'  meetings,  appointed  directors,  kept 
a  record  of  the  doings  of  its  stockholders  and  directors, 
and  performed  many  other  corporate  acts  until  about  the 
10th  day  of  September,  1872. 

Prior  to  the  18th  day  of  April,  1872,  another  railroad  cor- 
poration had  been  duly  organized  and  established  in  the 
State  of  New  York,  under  the  name  of  the  Southern  West- 
chester Raih'oad  Company,  for  the  purpose  of  construct- 
ting,  maintaining  and  operating  a  railroad  from  a  point  in 
the  line  of  the  New  York,  Housatonic  &  Northern  Railroad 
Company,  a  little  east  of  White  Plains,  in  a  south-easterly 
direction  about  sixteen  miles  to  Long  Island  Sound,  at  or 
near  Harlem  River,  with  a  capital  stock  of  two  millions  of 
dollars,  in  shares  of  one  hundred  dollars  each ;  and  on  the 
day  last  aforesaid  had  a  President,  Board  of  Directors  and 
other  officers,  and  was  tlien  inactive  operation  and  full  life, 
and  then  owned  franchises  and  property  of  large  value ;  but 
no  part  of  its  railroad  had  been  completed  or  in  operation, 
and  it  was  not  then  operating  in  fact  any  railroad  within,  or 
partly  within  and  partly  without,  the  State  of  New  York. 
The  railroads  of  the  two  corporations  w^ere  capable  of  form- 
ing, and  would  form  when  completed,  a  continuous  line 
of  railroad  with  each  other  from  the  Housatonic  Railroad, 
through  the  point  of  their  union  with  each  other  before 
mentioned,  to  the  Harlem  River. 

On  the  18th  day  of  April,  1872,  the  two  corporations 
imdertook,  under  the  laws  of  the  State  of  New  York  then 
in  force  respecting  the  consolidation  of  railroad  companies, 
to  merge  and  consolidate  their  several  capital  stocks,  fran- 
chises and  property  into  one  company ;  and  the  directors, 
officers  and  stockholders  of  the  two  corporations  respectively 
made  and  adopted  an  agreement  of  consolidation,  and  did 
respectively  all  those  things  which  are  required  by  those 
laws  to  be  done  in  order  to  perfect  such  consolidation  be- 
tween two  railroad  com23anies  having  the  right  to  consoli- 
date with  each  other  under  those  laws;  so  that,  if,  upon 
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the  facts  herein  set  forth,  tlie  two  corporations  then  had  a 
legal  right  to  consolidate  with  each  other  under  those  laws, 
thej  became  by  said  proceedings  duly  consolidated.  Tlie 
agreement  of  consolidation  was  executed  under  the  cor- 
porate seal  of  each  of  tlie  companies  on  the  18th  day  of 
April,  1872,  and  was  adopted  by  the  stockholders  of  each 
of  the  companies  in  due  form  separately  on  the  10th  day  of 
September,  1872;  was  executed  by  the  Presidents  of  the 
companies  respectively^,  by  the  authority  and  direction  of 
the  Boards  of  Directors  of  the  companies  respectively  ;  and 
a  certificate  thereof  was  filed  in  the  office  of  the  Secretary 
of  the  State  of  ISew  York  on  the  3d  day  of  October,  1872. 
The  name  of  the  consolidated  corporation  under  the  agree- 
ment was  "The  New  York,  Housatonic  &  Northern  Kail- 
road  Company." 

On  the  8th  day  of  October,  1872,  a  meeting  of  the  stock- 
holders of  the  consolidated  company  was  duly  holden,  at 
which  a  board  of  directors  was  chosen,  to  wit,  George  W. 
Mead,  David  S.  Dnncomb,  L.  D.  White,  E.  F.  Mead,  T. 
Clark,  Jr.,  II.  Hall,  E.  E.  Bouton,  C.  D.  Bailey,  W.  Keeler, 
J.  Benedict,  S.  D.  Mead,  L.  D.  Backer,  and  William  Ray- 
nor,  who  accepted  their  trusts  and  then  became  and  acted  as 
directors  of  the  new  company  for  the  year  next  to  ensue  ; 
and  the  board  of  directors  held  a  meeting  afterwards  on  the 
same  day  and  appointed  L.  D.  Rucker  president  of  the  new 
company,  and  heard  read  the  mortgage  which  is  set  forth  in 
the  patition  ;  and  thereupon,  by  a  unanimous  vote,  authorized 
Bucker,  as  president,  to  execute  and  deliver  the  mortgage 
and  the  bonds  thereby  to  be  secured,  for  and  in  behalf  of 
the  new  corporation  ;  such  mortgage  to  be  made  to  the  pre- 
sent petitioners,  Erastus  F.  Mead  and  David  S.  Dnncomb, 
as  trustees  for  the  holders  of  the  bonds  to  be  issued  under 
the  mortgage.  Afterwards  on  the  18tli  day  of  October, 
1872,  Bucker,  as  president,  did  execute  to  the  petitioners 
the  mortgage  in  due  form  in  the  name  and  behalf  of  the 
new  corporation,  and  the  same  was  made  and  perfected  in 


AMERICAN  RAILWAY  REPORTS.  373 


Erastus  F.  Mead  vs.  The  N.  Y.  Housatonic  &  Northern  K,  R.  Co, 

conformity  with  the  laws  of  the  State  of  New  York  relating 
to  the  making  of  such  mortgages,  and  was  delivered  by 
Rucker  to  the  petitioners,  who  caused  tlie  same  to  be  duly 
recorded  in  the  county  of  Westchester  in  tlie  office  of  the 
clerk  and  Register  of  the  county  on  the  4:th  day  of  Decem- 
ber, 1872,  and  in  the  office  of  the  Secretary  of  the  State  of 
Connecticut  on  the  9th  day  of  December,  1872,  and  in  the 
land  records  of  the  towns  of  Danbury  and  Brookfield  res- 
pectively on  the  19th  and  24th  days  respectively  of  Septem- 
ber, 1874-. 

All  the  bonds  provided  for  in  tlie  mortgage  were  after- 
wards duly  executed  and  issued,  and  delivered  in  different 
amounts  to  different  persons  for  valuable  considerations  re- 
ceived by  the  corporation  therefor — a  portion  of  the  bonds, 
amounting  to  about  $600,000,  being  issued  and  used  in  ex- 
change for,  and  for  the  taking  up  of,  the  same  amount  of 
bonds  then  outstanding  which  had  been  issued  under  and 
secured  by  the  second  mortgage  of  August,  1868,  made  by 
the  original  New  York,  Housatonic  &  Ncjrthern  Railroad 
Company. 

The  consolidated  company  has  ever  since  regularly  held 
annual  stockholders'  meetings  and  appointed  its  boards  of 
directors,  and  has  expended  a  small  amount  of  money  and 
done  a  small  amount  of  work  on  the  lines  of  both  the  first 
mentioned  roads. 

John  S.  King,  one  of  the  respondents,  on  the  2d  day  of 
September,  1874,  brought  an  action  at  law  against  the  con- 
solidated company  by  a  writ  of  attachment  which  was  levied 
upon  the  real  estate  and  other  property  of  the  company  in 
Danbury  and  Brookfield  mentioned  in  the  mortgage,  and 
afterwards  recovered  judgment  against  the  company  for  the 
sum  of  $132,769.14,  debt  and  costs ;  and  on  the  22d  day  of 
April,  1875,  caused  an  execution  to  be  issued  on  the  judg- 
ment, which,  afterwards,  on  the  3d  and  4th  days  of  May, 
1875,  was  levied  upon  the  lands  of  the  corporation  in  the 
manner  prescribed  by  law  for  the  levy  of  execution  upon 
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lands  not  encumbered  by  mortgage,  and  not  the  manner  pre- 
scribed bj  law  for  the  levy  of  execution  upon  an 
equity  of  redemption  in  lands — -said  lands  being  all  of  the 
lands  of  the  corporation  situated  in  the  towns  of  Danbury 
and  Broohfield  respectively;  and  being  lands  covered  by  and 
embraced  within  the  mortgage  made  by  the  new  corporation  ; 
by  whicli  levy  the  officer  set  out  to  King,  (if  such  levy  was 
in  legal  form,)  all  said  lands  in  satisfaction  of  part  of  the 
judgment ;  which  execution  was  afterwards  duly  returned 
and  recorded.  Tlie  levy  took  no  notice  of  the  mortgage, 
and  was  made  in  disrci^ard  thereof.  Kino:  has  ever  since 
claimed  that  the  levy  was  valid,  and  vested  in  him  a  good 
title  to  the  lands  in  fee  simple. 

At  the  time  of  the  execution  and  delivery  of  the  mortgage 
in  question,  and  at  the  time  of  the  execution  and  issue  of 
the  bonds  thereby  secured,  King  had  full  and  actual  knowl- 
edge of  such  execution,  delivery  and  issue,  and  knew  at  the 
time  of  the  commencement  of  his  suit  that  the  same  were 
still  outstanding  and  unsatisfied.  The  suit  was  brought  by 
King  as  assignee  of  certain  judgments  in  some  of  wliich 
Rucker  then  had  an  interest,  and  as  the  ascent  of  Rucker  to 
the  extent  of  his  interest ;  and  Rucker,  at  the  time  of  the 
connnencement  of  the  suit,  had  the  same  full  and  actual 
knowledge  which  King  had,  in  relation  to  the  mortgage  and 
bonds. 

The  facts  found  with  regard  to  the  claim  of  the  respond- 
ent, Sergeant,  are  omitted,  as  no  question  arose  thereon  in 
this  Court. 

Prior  to  and  at  the  time  of  the  service  of  the  petition  in 
the  present  case  all  the  bonds  secured  by  the  mortgage 
were,  and  still  are,  outstanding  in  the  liands  of  sundry  per- 
sons, namely,  one  thousand  seven  hundred  and  fifty  bonds 
for  one  thousand  dollars  each,  and  live  hundred  bonds  for 
five  hundred  dollars  each  ,  each  of  said  bonds  having  at- 
tached to  it  the  set  of  coupons  or  interest  warrants  properly 
belonging  to  it  in  conformity  with  the  plan  and  provisions  of 
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the  mortgage  ;  and  each  of  the  coupons  beings  on  its  face 
and  in  its  terms,  made  payable  to  the  bearer  thereof.  One 
of  the  coupons  on  one  of  the  bonds  has  been  paid,  and  no 
more. 

At  the  time  of  the  service  of  the  petition  there  was  due 
from  the  corporation,  as  interest  upon  each  of  the  bonds  of 
one  thousand  dollars,  five  coupons  of  $35  each,  dated  Octo- 
ber 1st,  1873,  April  1st,  1874,  October  1st,  1874,  April  Ist, 
1875,  and  October  1st,  1875,  respectively ;  and  there  were 
then,  in  like  manner,  due  from  the  corporation,  as  interest 
upon  each  of  said  bonds  for  five  hundred  dollars,  five  cou- 
pons of  $17.50  each,  bearing  the  same  dates  last  above  men- 
tioned respectively,  each  of  which  coupons  was  then  due  to 
the  lawful  holder  thereof,  (except  only  the  single  cou])on 
found  to  have  been  paid) ;  all  of  which  coupons,  so  then 
due,  are  still  unpaid,  and  are  due  and  payable  to  the  lawful 
holders  of  them  respectively,  and  the  total  amount  due 
from  the  corporation,  as  interest  upon  all  the  bonds  to  all 
the  holders  of  the  coupons,  and  then  unpaid,  was  $349,965. 

The  value  of  the  property  in  this  State  covered  by  the 
mortgage  is  one  hundred  thousand  dollars. 

Upon  these  facts  the  Court  {Beardsley^  r/.,)  passed  a  decree 
foreclosing  the  mortgage  unless  the  amount  due  upon  the 
coupons  was  paid  to  the  several  holders  with  interest,  (the 
decree  providing  for  a  deposit  in  a  bank  named  of  the 
amount  of  any  coupons  not  presented  for  payment  within 
the  time  limited  for  redemption),  and  declaring  the  levy  of 
the  execution  of  the  respondent.  King,  to  be  of  no  effect, 
and  conferring  no  title  to  the  property,  and  that  the  respon- 
dent, Sergeant,  had  no  title  to  the  mortgaged  property  or  any 
part  thereof. 

The  respondent  King  and  the  I^ew  York,  Housatonic  & 
Kortliern  Railroad  Company  filed  a  motion  in  error  and 
brought  the  record  before  this  Court,  assigning  the  follow- 
ing errors  : 

1st.  That  the  mortgagors  at  the  time  of  the  making  of 
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tlie  mortgage  had  no  legal  or  valid  existence  whatever. 

2d.  That  the  agreement  for  consolidation  was  inoperative 
and  void  because  neither  of  the  corporations  was  then 
"  operating  a  railroad  either  wholly  within  or  partly  within 
and  partly  without  the  State  of  New  York." 

3d.  That  the  consolidation,  if  valid  in  the  State  of  New 
York  by  the  laws  thereof,  did  not  and  could  not  transfer  to 
the  new  company  the  rights,  franchises  and  property  ot"  the 
old  company  in  this  State  and  the  new  company  at  the  time 
of  the  mortgage  had  no  interest  therein. 

4th.  That  the  Superior  Court  had  no  jurisdiction  of  the 
subject  matter  and  no  right  or  authority  to  pass  any  decree 
in  the  premises,  inasmuch  as  the  property  was  included  in  a 
New  York  mortgage  and  subject  to  the  laws  and  Courts  of 
that  State. 

5th.  That  a  part  only  of  the  property  described  and  in- 
cluded in  the  mortgage  was  charged  with  the  payment  of 
the  entire  amount  found  due. 

6th.  That  the  respondents  were  required  to  determine 
who  are  the  "lawful  "owners  and  holders  of  the  unpaid 
coupons. 

Yth.  That  the  respondents  were  required  to  deposit  in 
bank  the  amount  of  all  the  unpaid  coupons  not  presented, 
and  which  were  outstanding  and  unpaid. 

8th.  That  the  franchises  granted  by  this  State  were 
included  in  the  mortgage  and  in  tlie  decree. 

9th.  That  it  was  neither  averred,  nor  proved  true,  that 
the  bonds  were  used  for  the  purposes  for  which  they  pur- 
port to  have  been  issued. 

10th.  That  the  mortgage  was  not  recorded  in  this  State 
until  after  the  levy  of  the  attachment  of  King, 

J,  iY.  Whiting,  of  New  York,  and  A,  S.  Treat,  with 
whom  was  H.  Averill,  for  the  plaintiffs  in  error. 

H.  B.  Harrison  and  W.  K.  Seeley,  for  the  defendants  ia 
error. 
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HovKY,  J.  The  motion  in  error  upon  which  the  record 
|in  this  cause  is  brought  before  us  for  revision,  was  tiled  by 
the  respondent,  King,  as  a  stockholder  and  an  attaching  and 
execution  creditor  of  the  other  respondent,  the  New  York, 
Housatonic  and  [N^orthern  Raih'oad  Company  ;  and  he  is  the 
only  party  who  actually  appears  here  as  plaintiff  in  error 
and  claims  to  be  aggrieved  by  the  decree  of  the  Superior 
Court,  though  the  respondent  company  is  nominally  a  party. 

Several  questions  are  raised  by  the  assignment  of  errors, 
some  of  which,  owing  to  their  importance,  deserve  careful 
consideration. 

The  first  question  is  whether  the  respondent,  the  Xew 
York,  Housatonic  and  Northern  Railroad  Company,  at  the 
time  it  executed,  delivered  and  issued  the  mortgage  and 
bonds  described  in  the  bill  of  the  plaintiffs  below,  had  a  cor- 
porate existence  under  the  laws  of  this  State  or  of  the  State  of 
New  York.  The  records  shows  that  on  the  8th  day  of  Septem- 
ber, 1863,  a  corporation  was  duly  organized  under  the  laws 
of  the  State  of  New  York,  by  the  name  of  The  New 
York,  Housatonic  and  Northern  Railroad  Company,  for  the 
purpose  of  constructing,  maintaining  and  operating  a  rail- 
road from  a  point  in  the  New  York  and  Harlem  Railroad 
in  the  town  and  village  of  Wliite  Plains  in  that  State,  to 
certain  points  in  the  boundary  line  between  that  State  and 
this,  and  thence  to  a  point  in  the  Housatonic  Railroad  near 
Brookfield  Station  in  Fairfield  County,  and  also  for  the  pur- 
pose of  operating  a  railroad  betweeen  the  latter  point  and 
the  points  referred  to  at  the  State  line  and  in  White  Plains 
and  the  City  of  New  York;  that  the  corporation  so  organ- 
ized soon  afterwards  located  and  established  the  line  of  its 
road  in  the  State  of  New  York,  procured  the  right  of  way 
for  the  construction  thereof,  graded  from  one-half  to  two- 
thirds  of  the  same,  and  laid  down  a  temporary  track  on 
some  parts  of  the  road,  over  which  were  run  an  engine  and 
cars,  by  the  contractors,  for  the  purposes  of  construction. 

On  the  first  day  of  July,  1864,  that  corporation  obtained 
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from  tlie  General  Assembly  of  this  State  authority  to  con- 
tirme  and  extend  its  road  from  the  point  where  it  touched 
the  State  line,  to  the  Ilonsatonic  Kaih'oad  in  the  town  of 
Broohfield  ;  to  purchase,  receive  and  hold,  in  fee  simple  or 
otherwise,  such  real  estate  as  might  be  necessary  or  conven- 
ient for  the  objects  and  intentions  of  the  act  by  which  such 
authority  was  conferred;  to  construct,  complete,  equip, 
maintain,  use  and  enjoy,  a  single,  double,  or  triple  railway 
upon  the  route  which  should  be  duly  laid  out  or  located ; 
and  to  take,  transport  and  convey  persons  and  property  upon 
the  said  railway ;  and  also  the  further  authority  to  make 
any  lawful  contract  with  any  other  railroad  company  wirh 
whose  road  its  track  might  connect,  in  relation  to  the  busi- 
ness or  property  of  the  same,  and  to  take  lease  of  any  rail- 
road, or  lease  its  railroad  to,  or  make  joint  stock  with,  any  con- 
necting railroad  running  in  the  same  general  direction  as  the 
route  of  its  road ;  together  with  all  the  powers  and  privi- 
leges which  then  were,  or  which  thereafter  should  be,  con- 
ferred on  all  railroad  companies  incorporated  under  the  au- 
thority of  this  State,  but  subject  to  all  the  duties,  liabilities 
and  regulations  imposed  upon  such  railroad  companies. 

On  the  first  day  of  Maj^,  1865,  this  corporation  w^as  au- 
thorized by  the  Legislature  of  xnTcw  York  to  accept  and 
exercise  the  powers  conferred  by  the  General  Assembly  of 
this  State,  and  subsequently  did  accept  the  same  and  located 
its  railroad  from  the  State  line  to  the  Housatonic  Kailroad 
in  Brookfield  ;  and  obtained  title,  in  fee  simple,  to  lands  in 
Brooklield  and  Danbnry  necessary  for  its  road  and  for 
depots  along  its  line  from  the  Housatonic  Railroad  to  Dan- 
bury.  It  also  obtained  the  right  of  way  for  the  construc- 
tion of  the  residue  of  its  road  w^ithin  this  State,  and  con- 
structed, completed,  equipped  and  put  into  full  operation 
that  part  of  its  road  between  the  Housatonic  Railroad  and 
the  village  of  Danbury  ;  and  that  portion  of  the  road  has 
ever  since  been  in  full  operation. 

On  the  20th  dixy  of  Ma}',  1869,  an  act  was  passed  by  the 
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Legislature  of  New  York,  making  it  lawful  for  any  railroad 
company  organized  under  the  laws  of  that  State  or  of  that 
and  any  other  State,  and  operating  a  railroad  or  bridge  either 
wholly  within  or  partly  within  and  partly  without  that 
State,  to  merge  and  consolidate  its  capital  stock,  franchises  and 
property  with  the  capital  stock,  franchises  and  property  of 
any  other  railroad  company  or  companies  organized  under 
the  laws  of  New  York,  or  under  the  laws  of  that  and  any 
other  State,  or  under  the  laws  of  any  other  State  or  States, 
whenever  the  two  or  more  roads  of  the  companies  so  to  be 
consolidated  should  or  might  form  a  continuous  line  of  rail- 
road with  each  other  or  by  means  of  any  intervening  railroad, 
bridge  or  ferry.  The  act  prescribed  the  mode  by  which  the 
consolidation  might  be  made  and  perfected,  and  provided 
that  when  the  agreement  and  act  of  consolidation  were  so 
made  and  perfected,  and  when  the  same  or  a  copy  thereof 
was  filed  in  the  office  of  the  Secretary  of  the  State,  the  cor- 
porations, parties  thereto,  should  be  deemed  and  taken  to  be 
one  corporation  by  the  name  provided  in  said  agreement  and 
act,  but  that  such  act  of  consolidation  should  not  release 
such  new  corporation  from  any  of  the  restrictions,  disabilities 
or  duties  of  the  several  corporations  so  consolidated.  And 
it  was  further  provided  that  upon  the  consummation  of  the 
act  of  consolidation,  all  and  singular  the  rights,  privileges, 
exemptions  and  franchises  of  each  of  the  corporations, 
parties  to  the  same,  and  all  the  property,  real,  personal  and 
mixed,  and  all  debts  due,  on  whatever  account,  to  either  of 
said  corporations,  should  be  deemed  to  be  transferred  to, 
and  vested  in,  such  new  corporation  without  further  act  or 
deed. 

On  the  18th  day  of  April,  1872,  an  agreement  was  made 
between  the  said  New  York,  Housatonic  and  Northern  Rail- 
road Company,  and  the  Southern  Westchester  Eailroad 
Company,  a  corporation  duly  organized  under  the  laws 
of  New  York,  for  the  consolidation  of  the  capital  stocks, 
ranchises  and  property  of  the  two  corporations.  The 
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agreement  was  in  the  form  prescribed  by  the  New  York 
statute  and  was  duly  executed,  and  on  the  10th  day  of  Sep- 
tember, 1872,  was  adopted  by  the  stockholders  of  each  of 
the  corporations  ;  and  the  same  was  filed  in  the  office  of  the 
Secretary  of  the  State  of  New  York  on  the  3d  day  of  Octo 
ber,  1872.  Nothing  more  was  required  by  the  laws  of  New 
York  to  perfect  the  agreement  and  consummate  tlie  act  of 
consolidation,  if,  by  those  laws,  the  corporations,  parties  to 
the  agreement,  had  the  right  to  consolidate  their  capital 
stocks,  property  and  franchises,  and  thus  become  one  cor- 
poration. The  plaintiffs  in  error  claim  that  no  such  right 
existed,  becaus(#,  although  the  railroads  of  the  two  corpora- 
tions were  capable  of  forming,  and  would  form  when  com- 
pleted, a  continuous  line  of  raih'oad  from  the  Housatonic 
railroad  to  the  Harlem  river,  neither  of  the  corporations,  at 
the  time  the  agreement  of  consolidation  was  made,  was 
operating  a  railroad  or  bridge  wholly  within  or  partly  within 
and  partly  without  the  State  of  New  York.  This  claim  is 
an  extraordinary  one  for  the  party  to  urge  who  appears  here 
in  no  other  character,  and  who  has  no  other  interest  in  the 
event  of  this  suit,  than  as  a  stockholder  and  creditor  of  the 
consolidated  corporation.  But  it  is  conclusively  answered 
and  disposed  of  by  an  act  of  the  Legislature  of  New  York 
passed  in  1873,  which  expressly  recognized  the  existence  of 
the  consolidated  corporation,  and  thereby  ratified  and  con- 
firmed the  agreement  by  which  the  consolidation  was  effect- 
ed. N.  York  Stat,  of  1873,  page  293.  It  is  said,  however, 
by  counsel  for  the  plaintiffs  in  error,  that  that  act  was  a 
recognition  merely  of  the  corporation,  and  did  not  operate 
as  a  ratification  of  the  agreement  of  consolidation.  And  the 
case  of  Black  River  Railroad  Co.  vs.  Barnard.^  31  Barb., 
258,  is  cited  in  support  of  this  position.  But  the  Court  in 
that  case  held  that,  when  the  organization  of  a  railroad  com- 
pany is  regular  on  its  face,  and  the  company,  while  in  the 
exercise  of  its  corporate  franchises,  is  recognized  as  such  by 
the  Legislature,  it  becomes,  by  that  recognition,  a  legal  cor- 
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poratioii.  In  the  case  of  The  People  vs.  FaDiham^  35  III,) 
562,  it  was  held  that,  where  a  municipal  corporation  has 
been  recognized  by  enactments  of  the  General  Asseniijiy,  all 
inquiry  into  the  regularity  of  its  organization  will  be  pre- 
cluded. And  in  the  case  of  Kanawha  Co.  vs.  Kanawha  (&g> 
Coal  Co.^  7  Blatch.,  391,  it  was  held  that  defects  in  the  in- 
corporation of  a  company  under  a  general  mining  and 
manufacturing  companies  law,  were  cured  by  the  passage  of 
a  subsequent  special  act  recognizing  the  company  by  name 
and  extending  and  continuing  its  corporate  rights  and  privi- 
leges. 

So  far,  then,  as  the  State  of  New  York  is  concerned,  there 
can  be  no  doubt  that  the  agreement  of  consolidation  was  in 
all  respects  valid ;  and  the  effect  of  it  was  to  transfer  to 
and  vest  in  the  consolidated  corporation  all  the  rights, 
privileges,  franchises  and  property  of  the  two  original  cor- 
porations in  that  State.  And  if  such  consolidation  was  au- 
thorized by  the  laws  of  Connecticut,  the  effect  of  it  was  to 
vest  in  the  consolidated  company  all  the  rights,  privileges, 
franchises  and  property  of  the  original  New  York,  Housa- 
tonic and  Northern  Railroad  Company  in  this  State.  The 
General  Assembly  of  this  State,  by  an  act  passed  on  the 
31st  day  of  July,  1872,  expressly  authorized  such  consoli- 
dation, and  declared  its  effect  in  the  following  language  : 

"  Resolved  hy  this  Assembly  :  Sec.  1.  In  case  the  New 
York,  Housatonic  and  Northern  Railroad  Company  shall 
avail  itself  of  the  powers  conferred  upon  certain  railroad 
companies  by  the  laws  of  the  State  of  New  York,  author- 
izing the  consolidation  of  such  railroad  companies,  and  shall, 
in  pursuance  of  such  laws,  consolidate  with  any  other  rail- 
road company,  the  new  corporation  formed  by  such  con- 
solidation, shall  have  and  possess,  in  this  State,  all  the 
rights,  powers,  privileges,  exemptions,  franchises  and  prop- 
erty now  possessed  by  said  New  York,  Housatonic  and 
Northern  Railroad  Company  in  this  State,  or  which  have 
heretofore  been  conferred  upon  it  by  the  General  Assembly 
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of  this  State,  and  shall  be  subject  to  all  duties  and  liabilities, 
in  the  same  manner  and  to  the  same  extent  as  if  such  con- 
solidation had  not  taken  place."  By  the  second  section  of 
the  act  the  rights  of  all  creditors  of  the  said  New  York^ 
Housatonic  and  Northern  Kailroad  Company,  and  all  liens 
upon  its  property,  were  preserved  unimpaired,  and  au- 
thority was  given  to  enforce  them  against  the  new  corpora- 
tion. 

The  requirement  of  the  foregoing  act  that  the  consolida- 
tion shall  be  in  pursuance  of  the  laws  of  the  State  of  Xe'w 
York,  is  fully  satisfied  by  any  proceeding  in  that  State  by 
which  the  consolidation  is  legally  effected,  whether  by  a 
lawful  agreement  for  such  consolidation,  or  an  act  of  the 
Legislature  effecting  it,  or  a  recognition  by  the  Legislature 
of  the  consolidated  corporation  as  in  existence. 

The  legal  existence  of  the  consolidated  corporation  in  this 
State  as  well  as  the  State  of  New  York,  is  thus  conclusively 
established.  There  is,  therefore,  no  occasion  for  the  appli- 
cation in  this  case  of  that  principle  of  law  which  estops  a 
party  who  has  contracted  with  an  anotlier  as  a  corporation 
from  denying  the  legal  existence  of  the  latter  as  a  corpora- 
tion. 

The  effect  of  the  consolidation  has  already  been  stated. 
As  declared  by  the  New  York  law,  it  was  to  transfer  to,  and 
vest  in,  the  consolidated  corporation,  without  further  act  or 
deed,  all  and  singular  the  rights,  privileges,  exemptions  and 
franchises  of  each  of  tlie  corporations,  parties  to  the  same, 
and  all  their  property,  real,  personal  and  mixed,  and  all 
debts  due  on  whatever  account  to  either  of  those  corpora- 
tions. As  declared  by  tlie  Connecticut  law,  the  effect  of 
the  consolidation  was  to  confer  upon  and  give  to  the  new 
corporation  in  this  State  all  the  rights,  powers,  privileges, 
exemptions,  franchises  and  property  possessed,  on  the  31st 
day  of  July,  1872,  by  the  New  York,  Housatonic  and 
Northern  Railroad  Company,  one  of  the  parties  to  the  agree- 
ment of  consolidation,  in  this  State,  or  which  had  thereto- 
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fore  been  conferred  upon  that  corporation  by  the  General 
Assembly  of  this  State.  This  disposes  of  the  claim  of  the 
plaintiffs  in  error  that  the  consolidation,  if  valid  in  New 
York  by  the  laws  thereof,  did  not  and  could  not  transfer  to 
the  new  company  the  rights,  franchises  and  property  of  the 
old  company  in  this  State,  and  shows  that  the  claim  rests 
upon  no  legal  foundation  whatever. 

The  next  question  is,  whether  the  mortgage  which  is  the 
subject  of  this  litigation  is  a  valid  security  for  the  payment 
of  the  bonds  which  it  was  executed  to  secure.-  This  de- 
pends, of  course,  upon  the  laws  of  New  York  and  of  this 
State  under  which  the  instrument  was  professedly  executed. 
By  the  laws  of  New  York  each  of  tlfe  corporations  which 
formed  the  consolidated  company  was  empowered,  from 
time  to  time,  to  borrow^  such  sums  of  money  as  might  be 
necessary  for  completing  and  finishing  or  operating  its  rail- 
road, and  to  issue  and  dispose  of  its  bonds  for  any  amount 
so  borrowed,  and  to  mortgage  its  corporate  property  and 
franchises  to  secure  the  payment  of  any  debt  contracted  by 
the  company  for  the  purposes  aforesaid.  And  by  an  act  of 
the  General  Assembl}^  of  this  State  passed  July  12th,  1867, 
it  was  provided  that  in  any  mortgage  of  its  property  and 
franchises  in  the  State  of  New  York  which  the  New  York, 
Housatonic  and  Northern  Railroad  Company  might  make 
in  conformity  with  the  laws  of  that  State,  the  said  corpora- 
tion might  embrace  and  include  any  property,  rights  and 
franchises  which  it  might  possess  in  this  State,  and  that  any 
such  mortgage  should  be  deemed  and  held  a  good  and  valid 
mortgage,  for  the  purposes  therein  expressed,  of  said 
property,  rights  and  franchises  of  said  corporation  in  this 
State,  and  should  have  the  same  operation  and  effect  upon 
said  property,  rights  and  franchises  of  said  corporation  in 
this  State  as  if  said  property,  rights  and  franchises  in  this 
State  were  held  and  owned  by  said  corporation  in  the  State 
of  New  York,  and  were  so  mortgaged  in  that  State  pursuant 
to  the  laws  thereof  by  said  corporation. 
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That  these  laws  gave  to  the  original  Kew  York,  Housatonic 
and  Northern  Raih-oad  Company  full  power  and  authority 
to  mortgage  its  property  and  franchises  in  this  State  as  well 
as  in  the  State  of  New  York,  to  secure  the  payment  of  such 
sum  or  sums  of  money  borrowed  as  might  be  necessary  for 
completing  and  finishing  or  operating  its  railroad,  counsel 
for  the  plaintiffs  in  error  admit.  But  they  deny  that  the 
consolidated  company  had  any  such  power.  It  has,  however, 
been  shown  that  the  effect  of  the  consolidation  was  to  con- 
fer upon,  and  give  to,  the  consolidated  company  in  this 
State,  all  the  rights,  powers,  privileges,  exemptions,  fran- 
chises and  property  possessed  by  the  original  New  York, 
Housatonic  and  Northern  Railroad  Company  in  this  State 
on  the  31st  day  of  July,  1872 ;  and  this,  of  course,  included 
the  power  of  borrowing  money  and  mortgaging  the  property 
and  franchises  of  the  corporation  in  this  State  to  secure  its 
payment.  The  mortgage  was,  therefore,  a  valid  security  for 
the  purposes  for  which  it  was  executed,  and  operated  as  a 
lien  npon  the  franchises  as  well  as  upon  the  real  and  per- 
sonal property  which  became  vested  in  the  consolidated 
corporation  by  the  agreement  and  act  of  consolidation. 

But  it  is  said  by  the  plaintiffs  in  error  that  it  is  not  averred 
in  the  bill  of  the  plaintiffs  below,  and  was  not  proved  at  the 
hearing,  that  the  bonds  mentioned  in  the  condition  of  the 
mortgage  were  used  for  a  lawful  purpose.  The  bill,  however^ 
alleges  that  the  respondent  corporation,  the  mortgagors,  did 
duly  make,  issue,  sell,  dispose  of  and  deliver  to  divers  per- 
sons a  large  number  of  said  bonds ;  and  that  by  such  sale 
and  delivery  many  persons  who  received  the  said  bonds  be- 
came, were  and  still  are  the  hona  fide  holders  and  owners 
thereof  and  entitled  to  receive  the  moneys  by  said  bonds 
agreed  to  be  paid  respectively,  according  to  the  tenor  of  said 
bonds,  and  entitled  also  to  the  benefit  of  said  mortgage. 

And  it  is  found  by  the  Court  that  all  of  the  bonds  provided 
for  in  tlie  mortgage  were  duly  executed,  issued  and  deliv- 
ered in  different  amounts  to  different  persons  for  valuable 
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considerations  received  by  said  corporation  therefor — a  por- 
tion of  said  bonds,  amounting  to  about  $600,000,  being 
issued  and  used  in  exchange  for,  and  for  the  taking  up  of, 
the  same  amount  of  bonds  then  outstanding,  which  had  been 
issued  under  and  secured  by  a  mortgage  of  the  original Kew 
York,  Housatonic  and  Northern  Raih-oad  Company.  And 
it  is  further  found  by  the  Court  that  all  the  allegations  of 
the  said  bill,  except  so  far  as  any  of  them  are  inconsistent 
with  the  facts  found  to  be  true,  are  true.  These  allegations 
and  findings,  considered  in  connection  with  the  recitals  in 
the  mortgage  deed,  are  sufficient  to  establish  the  claim  of 
the  defendants  in  error  that  the  bonds  were  lawfully  issued 
and  used  ;  and  that  the  parties  to  whom  they  were  issued  and 
delivered,  and  in  whose  hands  they  were  at  the  time  of  the 
commencement  of  the  suit  in  the  Court  below,  were  hona 
fide  holders  of  them  for  value,  and  as  such  are  entitled  to 
the  benefit  of  the  security  which  the  mortgage  was  designed 
to  afford. 

It  is  further  claimed  by  the  plaintiffs  in  error  that  the 
Superior  Court  had  no  jurisdiction  of  the  subject  matter  of 
the  bill  upon  which  the  decree  complained  of  was  passed  ; 
because  by  the  act  of  the  General  Assembly  of  1867,  this 
State  transferred  its  jurisdiction  to  the  Courts  of  the  State 
of  New  York.    But  this  claim  cannot  be  sustained.  The 
Courts  of  New  York  might,  perhaps,  have  taken  jurisdic- 
tion of  a  bill  brought  by  the  petitioners  for  the  foreclosure 
of  the  mortgaged  premises  and  passed  a  decree  which  would 
have  been  operative  upon  that  portion  of  the  premises 
which  is  situated  in  this  State  as  well  as  that  portion  which 
is  situated  in  the  State  of  New  York.  In  Toller  vs.  Carteret^ 
2  Vern.,  495,  where  a  bill  was  filed  by  the  mortgagee  for 
the  foreclosure  of  the  Island  of  Sark,  the  defendant  pleaded 
to  the  jurisdiction  of  the  Court,  that  the  Island  of  Sark  was 
part  of  the  Duchy  of  Normandy  and  had  laws  of  its  own, 
and  was  not  under  the  jurisdiction  of  the  English  Court  of 
Chancery.    But  the  Lord  Keeper  overruled  the  plea,  ob- 
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serving  that  the  Court  of  Cliancery  had  jurisdiction,  ^'  the 
defendant  being  served  with  process  here."  And  it  is  a 
principle  firmly  established  that  equity,  as  it  acts  primarily 
in  personam  and  not  merely  in  rem^  i^ay,  where  a  person 
against  whom  relief  is  sought  is  within  the  jurisdiction, 
make  a  decree,  upon  the  ground  of  a  contract  or  an  equity 
subsisting  between  the  parties,  respecting  property  situated 
out  of  the  jurisdiction.  Penn  v.  Lord  Baltimore^  1  Yes., 
4:44:.  But  the  circumstance  that  the  Courts  of  New  York 
may  have  jurisdiction  does  not  necessarily  oust  or  deprive 
the  Courts  of  this  State  of  jurisdiction  over  the  same  sub- 
ject matter,  and  especially  where  the  latter  Courts  are  ap- 
plied to  for  relief  before  the  jurisdiction  of  the  Courts  of 
New  York  has  attached.  The  Courts  of  this  State  have 
jurisdiction  of  all  cases  affecting  property  located  in  this 
State,  and  of  all  suits  for  the  foreclosure  of  mortgages  of 
such  property,  unless  the  jurisdiction  has  been  surrendered 
to  other  tribunals  by  the  General  Assembly.  There  is  no 
act  to  be  found  among  our  statutes,  (except,  perhaps,  acts 
ceding  certain  lands  to  the  United  States  for  federal  pur- 
poses,) which  can  be  construed  as  having  such  an  effect. 
And  it  is  very  doubtful  whether  the  General  Assembly 
possess  the  constitutional  authority  to  pass  such  an  act. 

The  onl}^  remaining  question  which  deserves  serious  con- 
sideration is,  whether  the  plaintiS  in  error.  King,  by  the 
levy  of  his  execution  upon  the  mortgaged  premises,  and 
setting  off  the  same  before  the  mortgage  in  the  present  suit 
was  recorded  in  the  towns  of  Danbury  and  Brookfield,  ob- 
tained a  priority  of  title  over  the  unrecorded  mortgage. 
King  had  actual  knowledge  and  notice  of  the  mortgage,  and 
of  the  execution,  issue  and  delivery  of  the  bonds,  the  pay- 
ment of  which  it  was  made  to  secure,  at  the  time  of  such 
execution,  issue  and  delivery;  and  he  knew  at  the  time  he 
attached  the  mortgaged  premises  in  the  suit  in  which  he 
obtained  the  judgment  and  execution  by  virtue  of  which 
the  premises  were  set  oflE  to  him,  that  the  mortgage  and 
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bonds  were  outstanding  and  unsatisfied.  That  suit  was 
founded  upon  certain  judgments  which  had  been  assigned 
to  him;  and  in  some  of  those  judgments,  Rucker,  the  Presi- 
dent of  tlie  respondent  company,  who  executed  the  mort- 
gage, had  an  interest,  and  to  the  extent  of  that  interest  the 
suit  was  brought  by  King  as  the  agent  of  Rucker.  Rucker 
of  course  had  knowledge  of  the  mortgage  and  of  the  bonds 
at  the  time  they  were  executed,  issued  and  delivered.  The 
debts  out  of  which  the  judgments  arose  were  contracted 
afterwards.  Had  Kins^  or  Rucker  under  such  circumstances 
and  with  such  knowledge  purchased  the  mortgaged  premis- 
es and  taken  a  deed  of  them  or  had  taken  a  mortgage  of 
the  premises  to  secure  the  payment  of  their  debts,  it  is  per- 
fectly clear,  and  indeed  is  conceded  by  the  counsel  for  the 
plaintiffs  in  error,  that  the  mortgage  upon  which  the  present 
suit  is  founded,  though  unrecorded,  would  have  been  en- 
titled to  priority  over  the  title  acquired  by  their  deed.  No 
doctrine  is  better  established  than  that  the  person  who  pur- 
chases an  estate,  though  for  a  valuable  consideration,  after 
notice  of  a  prior  equitable  right,  makes  himself  a  mala  fide 
purchaser,  and  will  not  be  permitted,  by  getting  in  the  legal 
estate,  to  defeat  such  prior  equitable  interest,  but  will  be 
held  to  be  a  trustee  for  the  benelit  of  the  party  whose  right 
he  has  sought  to  defeat.  Le  Neve  vs.  Le  Neve,  Amb.,  436  ; 
3  Atk.,  646.  But  it  is  insisted  by  the  plaintiffs  in  error 
that  this  doctrine,  founded  as  it  is  upon  the  presumed  fraud 
of  the  party  becoming  a  purchaser  under  such  circumstances, 
does  not  apply  to  attaching  or  execution  creditors.  The 
same  claim  was  made  in  the  case  of  Carter  vs.  Champion^ 
8  Conn.,  549,  but  it  was  left  undecided.  The  Court,  how- 
ever, held  in  that  case  that  notice  of  an  unrecorded  deed, 
given  to  an  attaching  creditor  of  the  grantor  after  his  at- 
tachment and  before  the  levy  of  his  execution,  could  have 
no  effect ;  for  the  creditor  who  had  acquired  a  lien  by  his 
attachment  could  not  be  deprived  of  the  effect  of  it  by  a 
subsequent  act  of  another  person.    But  it  has  long  been 
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settled  ill  Massacliusetts  that  a  creditor  who,  witli  notice  of 
a  previous  unren^istered  conveyance  executed  for  a  valuable 
consideration,  attaches  or  levies  upon  the  estate  conveyed  as 
the  property  of  the  grantor,  conducts  himself  fraudulently, 
and  therefore  acquires  by  his  attachment  and  levy  no  title 
against  the  grantee.  PrescoU  vs.  Heard^  10  Mhss.,  60  ; 
Priest  vs.  Rice,  1  Pick  ,  164  ;  Coffin  vs.  Bay,  1  Met.,  212  ; 
Curtis  vs.  Muiidy,  3  Met.,  405  ;  Pomeroy  vs.  Stevens,  11 
Met.  214  ;  Lawrence  vs.  Stratton,  6  Cush.,  167, 169;  Sibley 
vs.  LeffiiigvJell,  8  Allen,  584.  And  the  same  doctrine  has 
been  recognized  by  the  Courts  of  other  States.  Daniels 
vs.  Sorrells,  9  Ala.,  436 ;  Dixon  vs.  Lacoste,  1  Sm.  & 
Marsh.,  70 ;  Taylor  vs.  Echford,  11  id.,  21  ;  Wcdker  vs. 
Gihert,  Freem.,  (Miss.)  85  ;  Morton  vs.  Rohards,  4  Dana, 
258.  There  are  some  authorities,  however,  whicli  favor  the 
doctrine  contended  for  by  counsel  for  the  plaintiffs  in  error. 
But  no  doubt  can  be  justly  entertained  that  where,  as  in 
this  case,  a  party  with  notice  of  an  unregistered  convey- 
ance, absolute  or  by  way  of  mortgage,  gives  credit  to  the 
grantor  or  mortgagor,  and  subsequently  attaches  or  levies 
an  execution  upon  the  entire  estate  to  secure  the  payment 
of  the  debt  thus  created,  he  does  an  act  against  good  con- 
science and  in  abuse  of  the  statute,  wdiich  was  made  to  pre- 
vent, not  to  protect  fraud,  and  therefore  will  not  be  allowed 
to  acquire  by  his  attachment  or  levy,  or  both,  a  priority  of 
title  over  the  unregistered  conveyance.  In  giving  credit  to 
the  grantor  or  mortgagor,  under  such  circumstances,  the 
creditor  does  not  rely  upon  the  property  embraced  in  the 
conveyance  for  the  payment  of  his  debt.  He  is  not  de- 
ceived or  misled  by  the  absence  of  the  conveyance  from  the 
records,  because  he  has  all  the  notice  which  tlie  records  are 
designed  to  afford;  and  he  suffers  no  wrong  or  injury  from 
the  application  of  the  rule  which  puts  him  in  the  predica- 
ment of  a  subsequent  purchaser  with  notice  of  a  prior  un- 
registered deed. 

There  is,  therefore,  no  error  in  the  decree  of  the  Superior 
Court,  and  it  is  affirmed. 

In  this  opinion  the  other  judges  concurred. 
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CHARLES  McAllister,  et  al,  vs.  I]S"CIIEASE  c. 
PLANT. 

54  Mississippi,  106. 

Supreme  Court  of  Mississippi,  October  Term^  1876. 

Where  an  estate  is  conveyed  to  trustees  jointly,  the  right  of  survivor- 
ship exists  :  and  upon  the  death  of  one,  his  interest  does  not  descend 
to  his  heirs  but  vests  in  the  other.  This  rule  is  not  affected  by 
statutes  abolishing  joint  tenancies  and  converting  them  into  tenancies 

.  in  common  unless  the  language  of  the  statute  expressly  embraces 
trust  estates.  Our  statute,  Code  1871  §  2,30i  (Code  1857  p.  309,  Art.  18), 
converting  joint  tenancies  into  tenancies  in  common,  expressly  excepts 
trust  estates  from  its  operation. 

Where,  to  secure  bonds  issued  by  a  railroad  company,  the  franchise,  road- 
bed and  appurtenances  are  conveyed  to  trustees  jointly,  the  trust  does 
not  upon  the  death  of  one,  descend  to  his  heirs,  but  vests  in  the  other, 
and  it  is  unnecessary  to  make  the  heirs  of  the  deceased  trustee  parties 
to  a  bill  in  chancery  to  foreclose  a  prior  iiiortgage. 

A  power  of  sale  given  in  a  mortgage  does  not  oust  the  jurisdiction  of  a 
Court  of  Chancery  nor  preclude  a  party  from  resorting  to  that  tribu- 
nal. It  is  cumulative  only  ;  and  in  many  cases  various  conflicting 
interests  render  it  highly  proper  that  mortgagees  should  resort  to  judi- 
cial proceedings,  rather  than  to  the  exercise  of  the  summary  rights 
conferred  by  the  instruments  under  which  they  claim  a  bill  to  fore- 
close by  sale  the  first  mortgage  on  a  railroad,  alleged  that  by  the 
mortgage  the  franchise,  road-bed  and  appurtenances  had  been  con- 
veyed in  trust  with  power  to  the  trustees  on  default  in  payment  of 
the  bonds  secured  to  take  possession  of  the  road,  and  operate  it  and 
to  apply  the  proceeds  to  making  said  payments,  or  upon  the  written 
request  of  one  or  more  bondholders  to  sell  the  road  at  auction  or  to 
enforce  payment  of  the  bonds  by  proper  proceedings  at  law  or  in 
equit3^  IMd,  that  the  trustees  or  bond-holders  were  not  confined  to 
any  particular  order  of  priority  in  resorting  to  any  one  or  all  of  the 
powers  conferred  by  the  mortgage ;  and  that,  even  if  they  were, 
this  would  not  deprive  the  Chancery  Court  of  jurisdiction  to  foreclose 
in  a  proper  case. 

A  railroad  company  whose  charter  grants  the  right  "to acquire,  alien, 
transfer  and  dispose  of  property  of  every  kind,"  may  mortgage  its 
property.    The  power  to  sell  carries  with  it  the  power  to  mortgage. 
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In  the  absence  of  express  statutory  authority,  quaere,  whether  a  railroad 
corporation  can  alien  or  mortgage  its  franchise,  and  thus  transfer  to 
another  that  existence  which  is  the  creature  of  legislative  grant. 

A  railroad  corporation,  like  any  other  trading  company,  may  convey, 
either  absolutely  or  upon  condition,  all  property  which  it  is  author- 
ized to  hold,  or  which  is  essential  to  carrying  on  the  business  for  which 
it  was  designed.  The  power  of  a  Court  of  Chancery  to  put  the  as- 
signees or  mortgagees  in  possession  of  the  property  and  business  of 
the  corporation  would  leave  little  to  be  decided  as  between  private 
parties.  Semble,  that  whether  the  assignees  could  enjoy  the  franchise 
and  corporate  existence  is  a  question  in  which  the  State  alone  would 
be  interested. 

By  the  act  of  Dec.  26,  1836  (Acts  1856-57,  p.  105),  authorizing  the 
Southern  Kailroad  Company  to  buy  out  and  absorb  the  Vicksburg 
and  Jackson  Railroad  Company,  it  was  expressly  empowered  to  issue 
bonds  and  execute  mortgages  to  secure  the  same  ujDon  its  property, 
real  and  personal,  and  upon  its  appurtenances  and  franchise  ;  which 
bonds  might  be  used  in  paying  the  indebtedness  growing  out  of  the 
purchase  of  the  Vicksburg  and  Jackson  Eailroad,  or  in  the  construc- 
tion of  the  unfinished  portion  of  said  road,  or  in  such  other  way  as 
the  company  might  desire. 

Trustees  in  junior  mortgages,  who  are  parties  defendant  to  a  bill  to 
foreclose  a  senior  mortgage  given  by  a  railroad  company  on  its  fran- 
chise, road-bed  and  appurtenances,  cannot  be  heard  to  say  that  the 
corporation  had  no  power  to  execute  such  an  instrument.  If  their 
position  were  correct,  they  would  themselves  have  no  locus  standi  in 
the  litigation. 

It  is  only  necessary  that  a  writing  should  be  referred  to  according  to 
its  legal  import  and  effect,  without  specifying  all  the  details  necessary 
to  give  it  validity.  And  where  a  bill  to  foreclose  a  mortgage  on  a 
railroad  alleges  that  the  company,  by  its  corporate  name,  made  certain 
bonds  and  coupons,  and  on  the  same  day,  to  secure  such  bonds, 
made  and  delivered  a  deed  purporting  to  be  a  trust-deed,  and  by  said 
trust-deed  granted,  sold  and  conveyed  to  the  trustees  certain  prop- 
erty, real  and  personal,  which  is  described,  it  is  set  forth  with  suffi- 
cient definiteness  that  a  mortgage  was  in  fact  executed  ;  and  the 
objection  that  it  is  not  sufficiently  stated  that  the  same  was  under 
seal  is  not  well  founded. 

Appeal  from  the  Chancery  Court  of  AYarren  County, 
Hon.  Edwin  Hill,  Cliancellor. 

This  is  an  appeal  from  a  decree  overruHng  a  demurrer  by 
the  trustees  in  junior  mortgages  on  the  Yicksburg  and 
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Meridian  Railroad,  to  a  bill  bj  a  first  mortgage  bondholder^ 
to  foreclose  the  first  mortgage  by  sale. 

The  allegations  of  the  bill  and  the  grounds  of  demurrer 
are  set  out  in  the  opinion  of  the  Court. 

TF".  Z.  Nugent  for  the  appellants. 

Shelton  <&  SJielton  and  Lamar  (&  Mayes  for  the  ap- 
pellee. 

Chalmers,  J.,  delivered  the  opinion  of  the  Court. 

Increase  C.  Plant,  the  apellee,  as  the  holder  of  a  large 
number  of  the  first  mortgage  bonds  of  the  Yicksburg  and 
Meridian  (formerly  Southern)  Hailroad  Company,  filed  his 
bill  seeking  a  foreclosure,  by  sale,  of  said  first  mortgage. 
He  alleged  that  there  had  been  four  other  mortgages  ex- 
ecuted by  the  corporation,  all  junior  in  date  and  secondary 
in  dignity  to  the  one  by  which  his  bonds  were  protected. 
To  his  bill  he  made  defendants,  the  railroad  company,  one 
of  the  trustees  named  in  the  first  mortgage  (the  other  being 
dead),  the  trustees  in  the  four  subordinate  mortgages,  and 
all  the  holders  of  bonds  known  to  him  by  name  under  all 
the  mortgages,  as  also,  by  general  designation,  those  who 
were  unknown.  The  appellants,  who  are  trustees  in  junior 
mortgages,  demurred  to  the  bill,  upon  various  grounds; 
and,  their  demurrer  being  overruled,  they  bring  the  case 
here  by  appeal.  We  will  notice  such  of  the  grounds  of 
demurrer  as  seem  important. 

The  bill  alleged,  that  by  the  first  mortgage,  under  which 
the  complainant's  bonds  were  protected,  the  franchise, 
road  bed  and  appurtenances  thereto  of  the  railroad  company 
had  been  conveyed  in  trust  to  Joseph  H.  Johnson  and 
James  Magee,  to  protect  the  bonds  therein  specified,  witJi 
power  in  said  trustees,  upon  default  made  in  the  payment 
of  the  bonds  at  maturity,  to  take  possession  of  and  operate 
the  road,  and  to  apply  the  proceeds  to  making  said  pay- 
ment; or,  upon  the  written  request  of  one  or  more  bond- 
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holders,  to  sell  the  road  at  public  auction,  upon  two  months 
notice ;  or  to  enforce  payment  of  the  bonds  by  proper  pro- 
ceedings at  law  or  in  equity.  It  was  further  alleged,  that 
the  bonds  were  past  due  and  unpaid,  and  that  it  had  become 
impossible  to  have  said  powers  executed,  by  reason  of  the 
death  of  Jolmson,  and  of  tlie  fact  that  Magee  was  now  a 
holder  of  some  of  the  bonds  under  the  first  mortgage,  and 
also  of  other  bonds  under  tlie  junior  mortgages,  besides 
being  likewise  a  trustee  in  some  of  the  junior  mortgages ; 
and  that  being  thus  an  interested  party,  and  occupying 
antagonistic  positions  with  conflicting  interests,  it  was  iiu- 
])roper  that  he  should  exercise  the  powers  conferred  upon 
him  by  the  flrst  mortgage. 

The  heirs  and  representatives  of  Johnson,  the  deceased 
trustee,  were  not  made  parties,  and  this  is  made  ground  of 
demurrer.  The  conveyance  to  the  trustees  was  joint,  not 
joint  and  several.  It  is  well  settled,  that,  w4iere  an  estate 
is  conveyed  to  trustees  jointly,  the  right  of  survivorship 
exists  ;  that,  upon  the  death  of  one,  his  interest  does  not 
descend  to  his  heirs,  but  vests  in  the  other;  and  that  this 
rule  is  not  affected  by  statutes  abolishing  joint  tenancies  and 
converting  them  into  tenancies  in  common,  unless  the 
language  of  the  statute  expressly  embraces  trust  estates. 
The  reason  for  this  is  obvious.  The  evil  to  be  remedied  by 
the  conversion  of  joint  tenancies  into  tenancies  in  common 
was  the  improper  accretion  to  one  party  of  that  which 
properly  belonged  to  two,  and  the  consequent  enrichment 
of  one  and  impoverishment  of  the  other's  estate.  Bat  in- 
asmuch as  trust  property,  whether  held  by  one  or  both, 
would  only  be  held  for  the  benefit  of  the  cestui  que  trust, 
whose  estate  would  be  in  no  manner  affected  by  the  death 
of  one  of  the  trustees,  tlie  reason  of  the  law  ceases,  and 
with  it  the  law  itself.  (1  Wash.  Real  Prop.  559  ;  Williams 
Eeal  Prop.  125  ;  1  Perry  on  Trusts,  §  31:3;  Parsons  ys. 
Boyd,  20  Ala.  112).  Tliese  authorities  seem  applicable  to 
'States  where  the  statutes  abolishing  joint  tenancies  are 
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silent  as  to  estates  held  in  trust ;  but  our  statutes  on  this 
subject  expressly  except  such  estates  from  their  operation. 
(Code  1856,  p.  309  ;  Code  1871,  §  2301.)  The  trust  con- 
ferred upon  Johnson  and  Magee  jointly  did  not,  upon  the 
death  of  the  former,  descend  to  his  heirs,  but  vested  in  the 
latter.  It  was  not  necessary,  therefore,  to  make  Johnson's 
heirs  parties  to  this  proceeding. 

It  is  urged  further  by  the  demurrants  that  the  excuses 
given  for  the  non-execution  by  Magee  of  the  powers  con- 
ferred by  the  mortgage  are  insufficient,  and  do  not  justify 
the  invocation  of  the  authority  of  the  Chancery  Court,  be- 
cause the  complainant's  remedy  was  ample  under  tlie  mort- 
gage, either  to  take  possession  of  or  to  sell  the  road.  It  is 
a  sufficient  answer  to  this  position  to  say  that  a  power  of 
sale  given  in  a  mortgage  does  not  oust  the  jurisdiction  of  a 
Court  of  Chancery,  nor  preclude  a  party  from  resorting  to 
that  tribunal.  It  is  cumulative  only ;  and  many  cases  exist 
(and  we  think  the  case  at  bar  is  eminently  of  that  character) 
where  various  conflicting  interests  render  it  highly  proper 
that  mortgagees  should  resort  to  judicial  proceedings  rather 
than  to  the  exercise  of  the  summary  riglits  conferred  by  the 
instruments  under  which  they  claim.  {Thompson  vs.  Ilouzey 
48  Miss.  411;  Eaton  Railroad  vs.  Hunt,  20  Ind.  457). 

These  remarks  dispose  also  of  the  objection  that  the  tirst 
mortgage  contemplated  that  the  bondholders  thereunder 
should  look  first  for  payment  to  the  net  earnings  of  the 
road,  after  the  same  should  have  been  taken  possession  of 
by  their  trustees ;  and  that  no  sale  should  take  place  until 
this  had  been  done,  and  then  only  upon  written  request 
of  some  bondholder.  We  cannot  see,  from  the  allegations 
of  the  bill,  that  the  trustees  or  bondholders  were  confined 
to  any  particular  order  of  priority  in  resorting  to  any  one 
or  all  of  the  several  powers  conferred  by  the  mortgage ; 
and,  even  if  they  were,  this  would  not,  as  before  remarked, 
deprive  the  Chancery  Court  of  its  right  to  foreclose  in 
a  proper  case. 
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It  is  objected  that  no  power  is  shown  in  the  raih-oad  com- 
pany to  execute  a  mortgage.  The  charter  grants  the  riglit 
"to  acquire,  alien,  transfer  and  dispose  of"  property  of 
every  kind."  The  power  to  sell  carries  with  it  the  power 
to  mortgage;  and  this  would  suffice,  so  far  as  the  property/ 
of  the  company,  as  distinguished  from  the  franchise,  is 
concerned.  (Sessions  vs  Bacon^  23  Miss.  272 ;  Stone  vs. 
Montgomery^  35  Miss.  83).  Whether,  in  the  absence  of 
express  statutory  authority,  a  railroad  corporation  can  assign 
or  mortgage  its  franchise,  and  thus,  as  it  were,  transfer  to 
another  that  existence  wliich  is  the  creature  of  legislative 
grant,  is  a  grave  question,  upon  which  that  most  eminent  of 
American  authorities.  Judge  Rodfield,  declines  to  express  a 
decided  opinion.    (2  Il3dfield  on  Railways,  514,  note). 

Tliere  is  no  doubt,  however,  that  such  a  corporation,  like 
any  other  trading  company,  may  convey,  either  absolutely 
or  upon  condition,  all  property  which  it  is  authorized  to  hold, 
or  which  is  essential  to  carrying  on  the  business  for  which  it 
was  designed  ;  and,  as  remarked  by  Judge  liedfieid,  the 
undoubted  power  of  a  Court  of  Chancery  to  put  the  assign- 
ees or  mortgagees  in  possession  of  the  property  and  business 
of  the  corporation  would  leave  but  little  to  be  decided  as 
between  private  parties.  Whether  the  assignees  could  en- 
joy the  franchises  and  corporate  existence  derived  from  the 
State,  would  seem  to  be  a  question  in  which  the  State  alone 
would  be  interested.  (  Wade  vs.  American  Colonization  So- 
cietf/j  7  S.  &  M.  663;  Arthur  vs.  Commercial  Railroad 
Bank^  9  S.  &  M.  394.  This  view  is  strengthened  in  this 
State  by  our  statute  making  the  franchises  of  corporations 
vendible  under  execution.  Code  of  1871,  §  2414.  Upon 
these  questions,  however,  we  do  not  now  express  any  decided 
opinion. 

By  the  act  of  Dec.  26,  1856  (acts  of  1856-57,  p.  105),  the 
Southern  Railroad  Company  was  authorized  to  buy  out  and 
absorb  the  Vicksburg  and  Jackson  Railroad  Company,  and 
by  said  act  was  expressly  empowered  to  issue  its  bonds  and 
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execute  mortgages  to  secure  the  same  upon  its  property, 
real  and  personal,  and  upon  its  appurtenances  and  fran- 
chise." These  bonds,  thus  authorized  and  protected,  it  was 
declared  might  be  used  in  paying  the  indebtedness  growing 
out  of  the  purchase  of  the  Yicksburg  and  Jackson  road, 
"  or  in  the  construction  of  the  unfinished  portion  of  said 
road,  or  in  such  other  way  as  the  co7npany  may  desire.^'' 
Certainly  language  could  not  be  broader  or  more  explicit 
than  this.  All  the  mortgages  of  the  company  were  execu- 
ted after  the  passage  of  this  act. 

It  is  difficult  to  see  how  the  appellants,  who  are  only  par- 
ties to  this  proceeding  because  they  are  trustees  in  junior 
mortgages,  can  be  heard  to  say  that  the  corporation  had  no 
authority  to  execute  such  an  instrument.  If  their  position 
was  correct,  they  would  themselves  have  no  locus  standi  in 
this  litigation. 

But  it  is  urged  by  the  demurrants  that  the  allegations  of 
the  bill  do  not  set  forth  with  sufficient  definiteness  that  a 
mortgage  was  in  fact  executed,  and  especially  that  it  is  not 
sufficiently  stated  that  the  same  was  under  seaL  The  allega- 
tions are,  that  the  company,  by  its  corporate  name,  made 
the  bonds  and  coupons,  and  on  the  same  day  "made  and 
delivered  a  deed  purporting  to  be  a  trust-deed,  and  by  said 
trust-deed  granted,  sold  and  conveyed  "  to  the  trustees  cer- 
tain property,  real  and  personal,  which  is  described.  Even 
in  pleadings  at  law  it  is  only  necessary  that  a  writing  shall 
be  referred  to  according  to  its  legal  import  and  effect,  with- 
out specifying  all  the  details  necessary  to  give  it  validity. 
(Stephen  on  Pleading,  311,  353,  390.)  The  allegations  of  the 
bill  are  ample  in  this  regard. 

Let  the  decree  overruling  the  demurrer  be  affirmed,  with 
leave  to  the  defendants  to  answ^er  within  sixty  days. 

SiMRALL,  C.  J.,  having  been  of  counsel,  took  no  part  ia 
the  foregoing  decision. 

See  Meyer  vs.  Johnson,  15  Am.  Ky.  R.  467. 
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JAMEL  ELWELL  vs.  EASTERN  RAILROAD 
COMPANY,  and  others. 

124  Massachuseits,  160. 
Supreme  Court  of  Massachusetts,  March  Term^  1878. 

The  St.  of  1876  c.  236  does  not  affect  the  right  of*  a  land-owner  to  enforce 
under  Gan.  Stats,  c.  63  33-34,  and  8t  1874  o.  372  §§  67-69-72  a 
claim  against  the  Eastern  Railroad  for  damages  for  land  taken  prior  to 
that  act. 

Bill  in  equity  against  defendant  railroad  averring  the 
taking  of  plaintiff's  land  by  the  company  in  1872  ;  the  as- 
sessment of  damages,  therefor,  in  1871:;  the  issuing  of  a 
wrrrant  of  distress  for  the  collection  of  the  same,  and  the 
non-payment  thereof  for  thirty  days  afterwards.  Prayer, 
that  defendant  be  enjoined  from  further  using  such  lands 
until  payment  of  said  damages. 

The  defendants  answered,  setting  out  a  demurrer  for 
want  of  equity,  and  the  case  was  heard  by  Morton,  J.  and 
reserved  for  the  consideration  of  the  full  Court. 

B.  Olney,  for  the  defendants. 

L.  S.  Tackerman,  for  the  plaintiff. 

Morton,  J.  Tlie  General  Statutes  provide  that  "upon 
an  award  of  damages  by  county  commissioners  or  a  jury 
against  a  corporation,  on  the  petition  of  a  person  injured  by 
the  location  and  construction  of  its  road,  the  commissioners, 
after  the  time  to  petition  for  a  jury  has  expired,  may  issue 
warrants  of  distress  to  compel  the  payment  of  the  damages, 
with  costs  and  interest ;  and  if  the  corporation,  for  thirty 
days  neglects  to  satisfy  the  same,  all  right  and  au- 
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thority  to  enter  upon  or  use  such  land  or  propertj^,  except 
for  making  surveys,  shall  be  suspended  until  it  pays  sucli 
warrant."  And  the  Supreme  Judicial  Court  may,  upon  its 
appearing  that  the  corporation  has  for  thirty  days  neglected 
to  pay  such  warrants  "  by  injunction  or  other  suitable  pro- 
cess in  equity,  prohibit  and  restrain  the  corporation  from 
entering  upon  or  using  such  land."  (Gen.  Sts.  c.  63,  33-34 
The  same  provisions  are  in  substance  re-enacted  in  the  St. 
of  1874,  c.  372,  §§  67-69-72.) 

The  plaintiff  in  his  bill  states  a  case  which  is  within  these 
provisions  of  the  statute,  and  there  can  be  no  doubt  that  he 
is  entitled  to  the  relief  he  seeks,  unless  he  is  deprived  of 
his  right  by  the  St.  of  1876,  c.  236. 

This  last  named  statute  authorizes  the  Eastern  Railroad 
Company  to  execute  a  mortgage  of  all  its  present,  and  in 
future  to  be  acquired  property,  to  three  trustees,  for  the 
beneht  of  its  creditors  ;  and  provides  that  certificates  of  in- 
debtedness, secured  by  such  mortgage,  may  be  issued  and 
delivered  to  the  creditors  of  the  corporation,  in  exchange 
for  their  existing  debts  and  claims.  But  it  does  not  at- 
tempt to  compel  the  creditors  to  relinquish  their  existing 
claims  and  accept  in  exchange  such  certificates  of  indebted- 
ness, nor  to  deprive  the  creditor,  who  may  not  elect  to 
accept  certificates,  of  any  lien  or  remedy  to  which  he  may 
be  entitled  by  the  general  laws.  Pollock  &  Eastern  Riil- 
road,  infra  page  .  The  purpose  of  the  provisions  of  the 
statutes  first  above  cited  is  to  make 'the  prompt  payment 
for  the  land  taken  a  condition  of  the  right  of  the  railroad 
to  use  it;  for  they  give  to  the  land-owner  a  claim  in  the 
nature  of  an  equitable  lien  upon  the  land.  This  may  fur- 
nish him  a  valuable  remedy,  and  we  are  of  opinion  that  it 
is  not  defeated  or  impaired  by  the  St.  of  1876. 

Decree  for  the  plaintiff. 

Endicott  &  Lord,  J.  J.,  did  not  sit. 
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MARGAEET  SMITH  m.  EASTERN  RAILROAD 
COMPANY  and  OTHERS. 

124  Massachusetts^  154. 

Siijpreme  Court  of  Massachusetts^  March  Term^  1878. 

Under  the  mortgage  executed  by  the  Eastern  Railroad  Company,  under 
St.  1876  C.  236,  the  income  of  the  road  earned  before  the  mortagi  es 
enter  and  take  possession,  is  liable  to  attachment  by  trustee  process 
founded  on  claims  arising  out  of  the  operation  of  the  road  subsequent 
to  the  day  such  mortgage  took  effect. 

Action  in  tort,  writ,  dated  December  19,  1876.  The 
Merchants'  National  Bank,  of  Boston,  summoned  as  trustee, 
made  answer,  that  when  summoned,  "  there  was  deposited 
in  said  bank,  in  tlie  name  of  the  Eastern  Railroad  Company 
the  sum  of  $2,541.65,"  and  further  and  on  information  and 
belief  that  sum  was  a  part  of  the  income  of  the  Eastern 
Railroad  Company  earned  and  acquired  after  the  first  day 
of  September,  A.  D.  1876." 

Judgment  was  ordered  for  the  plaintiff  in  the  Superior 
Court ;  the  trustee  was  charged  on  its  answer,  and  took  the 
present  appeal. 

J.  Z.  Slaclcjyole^  for  the  plaintiff. 
R.  Olney^  for  the  trustee. 

SouLE,  J.  The  funds  in  the  hands  of  the  alleged  trus- 
tees are  a  part  of  the  income  of  the  Eastern  Railroad  Com- 
pany, earned  after  September  1,  1876,  at  which  date  the 
mortgage  authorized  by  St.  1876,  c.  236,  took  effect.  The 
claim  on  ^shich  the  plaintiff's  suit  is  founded  is  for  damage 
done  to  her  property  by  the  raih'oad  company  in  negligently 
running  a  train  at  a  highway  crossing,  after  September  1, 
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1876,  and  before  any  breach  of  the  condition  of  the  mort- 
gage. The  claim,  when  paid,  would  be  properly  included 
in  the  "operating  expenses"  of  the  railroad  corporation? 
within  the  meaning  of  that  term  in  the  statute.  The  only 
question  to  be  decided,  therefore,  is  whether  the  mortgage 
so  chana;es  the  relation  of  the  corporation  to  its  earnings 
that  they  cannot  be  effectively  attached  on  trustee  process. 

The  mortgage,  which  is  drawn  in  conformity  to  the 
statute,  purports  to  convey,  in  addition  to  the  real  estate 
and  chattels  of  the  corporation,  "all  the  rights,  privileges, 
franchises,  tolls,  revenues,  income,  leases,  contracts  and 
choses  in  action  now  belonging  to  said  corporation,  or  to 
which  it  may  be  in  any  way  entitled  ;  also  all  the  like  prop- 
erty and  estate,  real  and  personal,  rights,  privileges, 
franchises,  tolls,  revenues,*  incomes,  leases,  contracts  and 
choses  in  action  which  may  be  by  said  corporation  hereafter 
acquired  ;  "  upon  the  condition,  among  other  things,  "  that, 
until  default  in  the  payment  of  the  principal  or  interest  of 
said  mortgage  certificates  of  indebtedness,  or  in  the  perform- 
ance of  the  other  obligations  of  said  corporation  secured  by 
said  mortgage,  said  corporation  may  remain  in  the  actual 
management,  use  and  control  of  the  mortgaged  premises 
and  property,"  and  the  further  condition  that,  in  case  of 
default  in  such  payment  or  performance  "such  default  con- 
tinungforsix  months,  said  trustees  may,  and,  if  such  de- 
fault continues  for  twelve  months,  shall,  at  the  request  of 
one-tenth  part  in  amount  of  the  holders  of  the  mortgage 
certificates  of  indebtedness  then  outstanding,  enter  upon 
and  take  possession  of  all  the  mortgaged  premises,  and  shall 
liold  and  manage  the  same,  and  proceed  to  the  foreclosure  of 
this  mortgage  in  the  manner  in  said  act  provided,  but  with- 
out prejudice  to  the  right  of  said  trustees,  or  the  bond- 
holders or  other  parties  secured  under  this  mortgage,  to  any 
other  remedies  reserved  to  them  under  said  act."  JN'either 
the  mortgage  nor  the  statute  makes  any  provision  for  dis- 
posing of  the  gross  income  of  the  corporation  while  it  re- 
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tains  tlie  actual  use,  management  and  control  of  the  prop- 
erty, except  what  is  implied  in  the  permission  to  the  cor- 
poration to  retain  the  use  ;  but  the  thirteenth  and  fourteenth 
sections  of  the  statute  give  autlioritj  for  applying  tlie  net 
earnings  over  and  above  operating  expenses  to  purposes 
therein  specified. 

Without  deciding  what  effect  the  part  of  the  statute  last 
referred  to  would  have  in  case  an  attempt  should  be  made 
to  attach  hj  trustee  process  the  income  in  a  suit  on  a  claim 
which  existed  before  the  mortgage  was  made,  we  are  of 
opinion  that  so  long  as  the  corporation  remains  in  the  use, 
management  and  control  of  the  property,  or,  in  other 
words,  until  the  mortgagees  enter  and  take  possession,  the 
income  of  the  road  remains  so  far  the  property  of  tlie  cor- 
poration as  to  be  liable  to  attachment  by  trustee  process 
founded  on  claims  arising  out  of  the  operation  of  the  road 
since  the  first  day  of  September,  1876.  This  mortgage 
does  not  create  anj^  new  and  extraordinary  relations  between 
the  parties  to  it.  As  between  them,  it  is  a  mere  mortgage, 
not  affected  by  the  fact  that  the  mortgagees  are  trustees  for 
creditors,  instead  of  holders  of  the  security  in  their  own  be- 
half. It  is  conceded  by  the  alleged  trustee  that,  if  this  is 
so,  the  mortgagor  has  the  ownership  and  control  of  the  in- 
come of  the  property  so  long  as  it  retains  possession  ;  being 
liable  not  for  rents  and  profits,  but  only  for  interest.  And 
this  is  in  accordance  with  the  well  established  law.  Mayo 
vs.  Fletcher,  14  Pick.  525,  531. 

The  mortgagees  are  entitled  to  oust  the  corporation  of 
its  use  and  control  of  the  property,  only  at  the  request  of 
one-tenth  part  in  amount  of  the  holders  of  claims  secured 
under  it,  after  a  default  by  the  corporation,  in  paymeiits  or 
other  performances  of  contract  required  by  the  mortgage^ 
has  existed  for  a  period  of  at  least  six  months.  Till  such 
default,  the  corporation  has  the  possession,  with  the  accom- 
panying obligation  and  duty  to  operate  the  road  for  the 
purposes  for  which  it  was  built  under  the  cliarter  of  tho 
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company.  This  being  so,  it  is  a  requirement  of  public 
policy  that  parties  dealing  with  the  corporation,  or  injured 
by  it,  should  have  the  right  not  only  to  sue  the  party  with 
which  they  deal,  or  which  has  injured  them,  in  the  prose- 
cution of  its  business,  but  also  to  secure  themselves  upon 
any  moneys  or  chattels,  the  proceeds  of  that  dealing  and 
business,  by  means  of  the  remedies  provided  for  like  cases 
between  persons.  Accordingly  it  has  been  held  that  trus- 
tees, in  possession  under  a  mortgage,  are  liable  as  com- 
mon carriei's.  (Barter  vs.  W/ieeler,  49  N.  H.  9.  Sprague 
vs.  Smith,  29  Yt.  421.)  And  receivers,  acting  under  ap- 
pointment of  Court,  are  equally  so  liable.  {Bhcmenthal 
vs.  Bminerd,  38  Yt.  402.  Paige  vs.  Smithy  99  Mass. 
395.) 

The  character  and  effect  of  a  mortgage,  almost  identical 
with  that  under  consideration  in  the  case  at  bar,  was  dis- 
cussed in  the  case  of  Ellis  vs.  Boston,  Hartford  and  Erie 
Railroad,  107  Mass.  1,  and  the  opinion  here  expressed  is  in 
accord  with  the  decision  there,  as  well  as  with  decisions  of 
the  Supreme  Court  of  the  United  States  and  of  the  courts 
of  Maine  and  Illinois.  {Gilman  vs.  Illinois  and  Mississippi 
Telegraph  Co.  91  U.  S.  603.  American  Bridge  Co.  vs. 
Heidelhach,  94  U  S.  798.  Bath  vs.  Miller,  51  Maine,  341 ; 
and  53  Maine,  308.  Noijes  vs.  Bich,  52  Maine,  115. 
Mississippi  Valley  <&  Western  Railway  vs.  United  States 
Express  Co.  81  111.  534.)  The  only  cases  cited  at  the  argu- 
ment, in  which  it  was  held  that  the  earnings  of  a  railroad, 
while  the  corporation  is  in  possession,  cannot  be  reached  by 
trustee  process  against  the  corporation,  the  property  being 
under  a  mortgage  similar  to  that  under  consideration  here, 
are  Dionham  vs.  Isett,  15  Iowa,  284,  and  Woodman  vs.  Torh 
and  Gu77iberland  Railroad,  4:0  M.?Lme,  207.  In  Dim/iam  vs. 
Isett,  the  opinion  contains  no  discussion  of  the  question,  but 
merely  a  statement  of  the  result  reached,  citing,  as  autliority 
for  it.  Galena  and  Chicago  Railroad  vs.  Menzies,  26  111. 
121,  which  is  in  fact  no  authority  for  the  decision,  because 
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the  moneys,  there  contended  for,  were  earned  after  the 
mortgagees  took  possession  of  the  road.  The  case  in  45 
Maine  is  controlled  by  the  later  decisions  in  that  State,  above 
cited. 

Judgment  affirmed. 

Endicott  and  Lord,  J.  J.,  did  not  sit. 


JOHN"  POLLOCK  vs.  EASTERN  RAILEOAD. 

124  Massachusetts,  158. 

Supreme  Court  of  Massachusetts^  March  Term,  1878. 

A  railroad  is  liable  for  an  injury  resulting' from  the  fright  of  horses 
caused  by  its  negligence  in  not  giving  due  warning  of  the  approach  of 
a  train,  though  no  collision  occurred  between  the  train  and  the  person 
injured  or  his  horse  or  wagon. 

The  Stat.  1876  c.  236,  does  not  bar  an  action  against  the  Eastern  Railroad 
Company  for  damages  accrued  prior  to  its  passage,  under  circum- 
stances giving  a  right  of  action  therefor  at  common  law. 

I^.  Olney,  for  the  defendant. 

T.  H.  Sweetser  <&  J.  W.  Johnson,  for  the  plaintiff. 

SouLE,  J.  This  is  an  action  of  tort,  in  which  the  writ  is 
dated  in  August,  1877.  The  declaration  alleges  in  sub- 
stance that  in  October,  1874,  the  defendant  corporation  was 
managing  a  railroad  which  crossed  a  certain  highway  at 
grade,  and  had  been  accustomed,  and  was  bound  to  keep  a 
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flagman  at  tlie  crossing  to  warn  travelers  on  the  highway 
of  the  approach  of  trains  on  the  raih'oad ;  that  he  was 
driving  on  tlie  highway,  and,  because  there  was  no  flagman 
at  the  crossing,  had  no  reason  to  suppose  a  train  was  ap- 
proaching, and  therefore  drove  near  to  the  crossing  with 
due  care ;  and  the  defendant's  train  crossed  the  highway 
with  great  speed  and  noise,  and  frightened  his  horses ;  that 
he  jumped  to  hold  them  but  they  ran  over  him  and  drew 
his  wagon  over  him,  and  injured  him ;  and  that  the  defend- 
ant negligently  omitted  to  give  the  signals  of  warning  re- 
quired by  law,  and  did  not  use  due  care  in  running  its 
train. 

To  this  declaration  the  defendant  demurs,  and  assigns,  as 
causes  of  demurrer,  flrst,  that  the  only  remedy  for  the 
plaintiff  is  by  petition  or  bill  in  equity  to  this  Court,  under 
the  provisions  of  the  St.  of  1876,  c.  236 ;  and,  second,  that 
the  declaration  does  not  state  a  legal  cause  of  action,  in  ac- 
cordance with  the  Gen.  Sts.  c,  129. 

The  second  cause  of  demurrer  assigned  was  not  insisted 
on  at  the  argument,  and  we  are  of  opinion  that  the  declara- 
tion is  sufficient.  It  alleges,  and  the  demurrer  admits,  that 
the  accident  resulted  from  the  fright  of  the  horses,  caused 
by  the  negligence  of  the  defendent  in  not  giving  due  warn- 
ing of  the  approach  of  a  train.  This  is  enough,  thougli 
it  is  not  alleged,  and  is  not  the  fact,  that  any  collision  oc 
curred  between  the  train  and  the  plaintiff,  his  wagon 
or  horses.  Norton  vs.  Eastern  Railroad^  113  Mass.  366. 
PresGott  vs.  Eastern  Eailroad,  113  Mass,  370  note. 

The  first  cause  of  demurrer  assigned  depends  for  its  de- 
termination on  the  interpretation  to  be  given  to  the  St.  of 
1876,  6'.  236.  The  statute  provides  a  method  for  funding 
the  existing  liabilities  of  the  defendant  corporation,  in  order 
that  it  may  be  relieved  from  the  pressure  of  debts  already 
due  or  soon  to  fall  due,  by  substituting  therefor  its  obliga- 
tions payable  after  thirty  years,  but  secured  by  a  mortgage 
of  the  franchise  and  real  and  personal  property  of  the  cor- 
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poration.    This  mortf^age  the  statute  authorizes  the  defend- 
ant to  execute,  but  does  not  make  the  execution  of  it 
compulsory.    It  is  an  enabling  act,  and  has  no  likeness  in 
its  purposes  to  bankruptcy  proceedings  or  the  English  wind- 
ing-up acts.    Ko  creditor  nor  claimant  was  obliged  to  avail 
himself  of  it ;  but  all  were  left  to  decide  for  themselves 
whether  they  would  hold  their  claims  in  their  original  form, 
or  exchange  them  for  the  secured  obligations  provided  for 
by  the  statute.    Tlie  provisions  in  the  sixth  and  ninth  sec- 
tions are  merely  ancillary  to  the  general  purpose  of  the 
statute,  for  the  benefit  of  those  only  who  claim  a  right  to 
receive  secured  certificates  of  indebtedness,  and  whose 
claims  are  disputed  by  the  corporation,  either  wholly  or  in 
part.    They  are  not  intended  to  furnish  a  new  remedy  for 
such  creditors  or  claimants  as  do  not  ask  that  the  amount  of 
their  claims  may  be  determined,  as  a  preliminary  to  the  is- 
suing of  secured  certiticates  of  indebtedness  in  satisfaction 
thereof.    Those  creditors  and  claimants,  whose  claims  are 
disputed,  and  who  do  not  intend  to  receive  the  benefit  of 
the  mortgage  under  the  proceedings  authorized  for  that 
purpose,  are  not  entitled  to  establish  their  claims  by  the 
method  indicated  in  the  act. 

But  if  this  were  not  so,  and  the  statute  gave  to  all  the 
creditors  of  the  defendant  and  claimants  against  it  a  new 
remedy  for  the  enforcement  of  their  claims,  without  refer- 
ence to  their  wish  to  receive  the  secured  certificates  for  the 
amount  found  to  be  due  them,  it  would  not  operate  to  take 
away  a  common  law  remedy  which  existed  before.  When 
a  new  right  is  created  by  a  statute  which  provides  a  method 
in  which  the  right  may  be  enforced,  the  method  thus  pro- 
vided is  the  only  one  which  can  be  pursued  ;  but  when  a 
statute  merely  gives  a  new  remedy  for  enforcing  a  common 
law  right,  such  new  remedy  is  cumulative,  unless,  hy  spe- 
cial enactment  or  by  implication,  the  common  law  remedy  is 
excluded.  {Coffin  vs.  Field,  7  Gush.  355,  358.  Brown  vs. 
CastleSy  11  Cush.  348.)    The  statute  under  consideration 
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contains  no  such  enactment,  nor  anything  which  implies 
such  exclusion.  The  plaintiff's  claim  being  for  damages 
sustained  by  reason  of  the  negligence  of  the  defendant  un- 
der circumstances  which  gave  him  a  right  of  action  at  com- 
mon law,  he  may  maintain  this  action. 
Demurrer  overruled. 

Endicott  &  Lord,  J.  J.,  did  not  sit. 

See  McMilla)i\3.  B,  &  31.  R  B.  16  Am.  Ry.,  R.  239. 


THE  CHICAGO  &  IOWA  EAILEOAD  COMPANY, 
vs.  mOHARD  DAYIS. 

86  Illinois,  20. 

Suj>reme  Court  of  Illinois,  September  Term,  1877. 

Although  a  railway  company  may  enter  upon  the  lands  of  another 
without  objection  on  his  part,  and  construct  its  road  across  the  same, 
and  run  its  trains  over  the  same,  yet,  if  it  operates  its  trains  over  such 
land  after  notice  by  the  owner  to  cease,  and  before  condemnation  and 
payment  of  damages,  it  will  be  liable  to  the  owner  in  trespass  for  dam. 
ages  for  running  its  trains  across  his  lands  after  such  notice. 

Appeal  from  the  Circuit  Court  of  Kane  County  ;  the 
Hon.  Hiram  H.  Cody,  Judge,  presiding. 

This  was  an  action  of  trespass  quare  clausitm  f regit,  by 
Richard  Davis  against  the  Chicago  and  Iowa  Railroad  Com 
pany. 

It  appears  the  road  was  constructed  across  the  plaintiff's 
land  with  his  knowledge  and  without  objection  on  his  part, 
and  that  sometime  afterwards  proceedings  were  had  to  con- 
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demn  the  land,  and  the  plaintiff's  damages  assessed,  but 
not  paid.  Afterwards,  in  November,  1873,  the  plaintiff 
notified  the  defendant  to  stop  running  its  trains  across  his 
lands  ;  and  on  failure  to  observe  such  notice  this  suit  was 
brought  to  recover  damages.  A  trial  was  had,  resulting  in 
a  verdict  and  judgment  in  favor  cf  the  plaiutiff  for  $55. 

F.  ParkSy  for  the  appellant. 
S.  W,  Brown ^  and  A.  J.  Hojpkins^  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 
This  was  an  action  for  trespass.     The  verdict  and  judg. 

ment  went  for  plaintiff  for  damages  $55.  Defendant  appeals 

to  this  Court. 

It  appears  from  the  proof  that,  about  1870,  the  railroad 
company  constructed  a  railroad  across  the  lands  of  plain- 
tiff, and  have  been  running  trains  over  the  same  ever  since. 
A  stipulation  as  to  the  facts  was  made,  stating  that,  at  the 
time  of  the  construction  of  the  road,  plaintiff  was  the  owner 
of  the  land  in  question  and  was  then  in  possession  thereof, 
and  had  so  continued  until  this  action  was  brouglit. 

Tlie  proof  shows  that  the  construction  of  the  road  across 
plaintiff's  lands  was  with  plaintiff's  knowledge  and  that  he 
made  no  objection  thereto,  although  he  often  talked  with 
the  employees  of  the  railroad  company,  and  interposed  a 
request  now  and  then  as  to  the  location  of  the  line,  and  re- 
lating to  cattle  crossings,  some  of  which  were  complied 
with. 

The  proof  also  shows  that,  after  the  adoption  of  our 
Constitution  of  1870,  at  the  request  of  the  railroad  com- 
pany, three  commissioners  were  appointed  to  assess  dam- 
ages for  the  right  of  way  and  plaintiff,  having  knowledge 
of  this  proceeding,  encouraged  these  commissioners  to 
award  as  to  his  damages,  and  it  was  done.  The  proof 
tends  to  show  that,  when  the  commissioners  were  about  to 
act,  plaintiff   declared  that  he  had  consented  to  claim  no 
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damages  for  the  right  of  way  in  case  a  depot  should  be  es- 
tablished at  the  center  of  the  town,  but  as  he  had  no  faith 
in  railroad  companies  he  told  the  commissioners  to  proceed 
with  the  assessment  as  though  there  was  no  arrangement 
about  the  depot ;  and  that  this  was  done.  The  plaintiff,  in 
his  testimony,  swears  very  positively  that  he  never  made 
any  agreement  with  the  railroad  company  to  grant  the  right 
of  way  without  compensation,  and  even  denies  the  conver- 
sations attributed  to  him  by  some  of  defendant's  witnesses. 
The  jury,  in  view  of  the  instructions  of  the  Court,  have 
found  the  truth  to  be  with  plaintiff  on  this  question. 

In  J^ovember.  1873,  plaintiff  notified  defendant  to  cease 
running  trains  across  his  lands.  An  examination  of  the 
proofs  in  the  record,  and  of  the  instructions  given  by  the 
Court,  makes  it  plain  that  the  damages  found  by  the  jury 
were  merely  for  the  running  of  trains  across  plaintiff's  land 
after  the  notice  of  November,  1873,  and  before  the  bring- 
ing of  the  action.  After  a  careful  reading  of  the  evidence 
we  think  the  verdict  is  sustained  by  the  proofs ;  and  we 
find  nothing  in  the  rulings  of  the  Court,  as  to  instructions, 
of  which  defendant  has  any  jast  ground  for  complaint. 

Judgment  affirmed. 


THE  WESTERN  UIsriON  TELEGRAPH  COMPAOT 
vs.  THE  CHICAGO  &  PADUCAH  EAILROAD 
COMPANY,  et,  at. 

86  Illmois,  246. 

Supreme  Court  of  Illinois^  September  Term^  1877. 

Where  a  contract  between  a  railroad  company  and  a  telegraph  company, 
in  respect  to  furnishing  and  operating  a  telegraph  along  a  railroad,  was 
reduced  to  writing  and  signed  by  the  telegraph  company,  and  a  copy 
thereof  sent  to  the  railway  company,  which,  by  letter  of  its  agent,  was 


408        AMERICAN  RAILWAY  REPORTS. 


The  Western  Union  Telegraph  Co.  vs.  The  Paducah  R.  R.  Co. 


accepted,  except  as  to  one  matter  which  was  acceded  to  by  the  former 
company,  and  uuder  this  arrangement  the  telegraph  company  made 
large  expenditures,  and  each  of  the  companies,  for  a  long  time,  acted 
upon  the  terms  of  the  contract,  it  was  held,  that,  by  the  acts  of  ac- 
quiescence, adoption,  and  recognition  by  the  railway  company  of  the 
terms  of  the  contract,  it  was  binding  on  the  latter,  although  such 
company  did  not  formally  execute  the  same. 
A  contract  between  a  railway  company  and  a  telegraph  company, 
whereby  each  was  to  contribute  in  certain  respects,  in  establishing  a 
telegraphic  line  along  the  railroad ,  and  the  telegraph  company  was  to 
operate  the  same,  when  completed,  on  certain  terms,  and  in  which  the 
railway  company  agreed  to  give  the  telegraph  company  the  exclusive 
right  of  way  for  telegraphic  purposes,  so  far  as  it  legally  might,  and  to 
discourage  competition,  was  held,  not  to  be  contrary  to  publis  i^olicy 
as  creating  a  monopoly  in  giving  the  exclusive  right  of  way  and  discour- 
aging competition,  so  far  as  it  went  to  the  exclusion  of  competitors  from 
the  line  of  poles  occupied  by  the  telegraph  company;  and  that  under 
such  contract,  if  the  railway  company  authorized  any  other  telegraph 
company  to  put  up  another  line  of  wire  upon  the  same  poles,  a  court  of 
equity  would  enjoin  the  placing  and  maintaining  of  a  wire  upon  such 
poles. 

A  contract  between  a  railway  company  and  a  telegraph  company,  to  con- 
tinue for  twenty-five  years,  was  signed  by  the  telegraph  company,  and 
the  agent  of  the  railway  company  wrote  a  letter  accepting  the  same  as 
prepared,  except  as  to  a  certain  matter,  which  the  telegraph  company 
acceded  to.  The  railway  company  never  formally  signed  the  written 
contract.  It  was  held,  that  the  letter  of  acceptance  of  the  contract  by 
the  agent  was  a  sufficient  signing  within  the  statutes  of  frauds  ;  and 
when  the  terms  of  the  contract  were  mutually  executed  for  over  a  year 
by  each  party,  it  was  further  hel  l,  that  the  contract  was  taken  out  of 
the  statutes  of  frauds  by  part  performance. 

Appeal  from  the  Circuit  Court  of  LaSalle  County ;  the 
Hod.  E.  S.  Leland,  Judge,  presiding. 

This  was  a  bill  in  equity  brought  by  the  Western  Union 
Telegraph  Company,  against  the  Chicago  and  Paducah  Rail- 
road Company  and  the  Atlantic  and  Pacific  Telegraph  Com- 
pany, for  an  injunction  to  restrain  the  last-named  telegraph 
company  from  the  use,  for  the  line  of  its  wire,  of  the  tele- 
graph poles  along  the  road  of  the  railroad  company. 

The  facts  appearing  are,  that  in  the  winter  and  spring  of 
1874,  the  Chicago  and  Paducah  Railroad  Company  was  con- 
''structing  and  had  about  completed  its  railroad  from  Streator 


A  M ERIC  A  N  RAIL  WA  V  RE  FOR  TS,  409 


The  Western  Union  Telegraph  Co,  vft.  The  Paducah  R.  R.  Co. 

to  Altamont.  It  had  commenced  the  construction  of  a  line 
^of  telegraph  bj  the  erection  of  a  line  of  poles  for  a  portion 
of  the  distance,  when  negotiations  were  opened  with  the 
Western  Union  Telegraph  Company  looking  to  the  adoption 
of  the  telegraph  line  by  that  company.  These  negotiations 
were  carried  on  mainly  by  Ralph  Plumb,  the  vice-president 
and  general  manager  of  the  railroad  company,  on  one  side, 
and  Anson  Stager,  the  general  superintendent  of  the  tele- 
graph company,  on  the  other.  They  resulted  in  the  draw- 
ing up  of  a  contract  in  writing,  the  formal  execution  of  it 
by  the  proper  officers  of  the  telegraph  company,  and  the 
submission  of  a  copy  of  it  to  the  railroad  company.  The 
contract  provides  as  follows :  that  the  railroad  company  shall 
furnish  and  distribute  /or  the  telegraph  company,  along  the 
line  of  the  road,  cedar  poles,  and  furnish  all  labor  to  erect 
the  poles,  and  to  place  w^ires  and  insulators  thereon,  and 
also  to  furnish  the  labor  to  keep  the  telegraph  line  in  repair ; 
the  telegraph  company  agreeing  to  furnish  wire,  insulators, 
batteries,  instruments,  and  all  other  material  except  poles, 
necessary  to  the  construction  of  the  line,  and  to  furnish  all 
material,  including  poles,  necessary  to  keep  the  line  in  repair. 
The  telegraph  company  agrees  to  give  tlie  free  use  of  new 
telegraphic  patents,  discoveries  or  inventions  which  may  be 
required  during  the  continuance  of  the  contract. 

The  railroad  company  grants  and  agrees  to  assure  to  the 
telegraph  company,  so  far  as  it  legally  may,  an  exclusive 
right  of  way  along  the  railroad  line  and  lands  for  commer- 
cial or  public  telegraph  purposes,  and  to  discourage  com- 
petition by  withholding  facilities  and  assistance,  per- 
forming towards  competing  lines  its  legal  duty  and  no 
more. 

The  messages  of  the  officers  and  agents  of  the  railroad 
company  are  to  be  transmitted  over  the  line  free  of  charge  : 
and  the  telegraph  company  agrees,  in  addition,  to  transmit 
such  messages  over  its  lines  throughout  the  United  States, 
free  of  charge  to  the  amount,  at  regular  rates,  of  $100  per 
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month,  and  for  such  messages  in  excess  of  that  amount  at 
one-half  the  regu-ar  rates. 

The  telegraph  company  agrees  to  furnish  machinery  and 
batteries  for  all  offices  which  the  railroad  company  may 
deem  it  necessary  to  open  ;  and  theraih'oad  company  agrees 
to  receive  at  its  offices,  and  transmit  all  commercial  messa- 
ges which  may  be  offered,  at  the  tariff  rates  of  the  telegraph 
company,  rendering  monthly  accounts  of  receipts,  and  pay- 
ing the  same  to  the  telegraph  company,  and  in  all  such 
business  conforming  to  the  rules  and  regulations  of  the  tel- 
egraph company. 

The  telegraph  company's  operator  shall  perform  telegraph 
duty  for  both  companies,  unless  the  business  of  both  com- 
panies is  too  large  for  one  operator,  in  which  case  each  pays 
its  own  operator. 

It  was  agreed  that  the  telegraph  line  or  wires  covered  by 
the  contract  should  form  part  of  the  general  telegraph 
system  of  the  telegraph  company  ;  and,  as  such,  in  the  de- 
partment of  commercial  or  public  business,  should  be  con- 
trolled and  regulated  by  it,  the  telegraph  company  lixing 
and  determining  all  tariffs  for  the  transmission  of  messa- 
ges, and  all  connections  with  other  lines. 

The  contract  to  be  in  force  for  twenty-five  years  from  the 
first  day  of  ,  A.  D.  1874. 

Immediately  upon  the  submission  of  the  draft  or  copy  of 
the  contract  to  the  railroad  company,  Stager  received  the 
following  letter  from  Plumb,  the  vice-president  and  general 
manager  of  the  railroad  company  : 

Chicago  and  PadiicaJi  Bail  road  Company. 

"  iStreator,  March  oth^  1874. 
"  Anson  Stager,  Esq.,  GenH  Supt  W  U.  Tel.  Co. : 

"  Dear  Sir, — Yours,  with  draft  of  contract  proposed  for 
telegraph  on  the  line  of  Chicago  and  Paducah  Kailroad,  is 
received,  and  has  been  examined.  It  is  proper  to  state  that 
so  far  as  we  have  already  erected  poles  they  are  cedar,  have 
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insulators  now  on  them,  and  are  200  feet  apart.  For  the 
remaining  distance  we  will  put  them  up  at  the  rate  of  30  to 
the  mile ;  while  you  can  furnish  the  balance  of  the  insula- 
tors and  allow  us  cost  for  those  put  up  by  us.  With  this 
exception,  we  accept  the  terms  named  in  the  draft  of  the 
contract  furnished,  and  ask  your  company  to  do  the  same. 
If  this  is  done  we  shall  require  about  1,000  additional  poles 
to  build  as  far  as  the  track  is  now  ready,  143  miles.  What 
about  the  four-inch  poles  referred  to  being  on  hand  in  Chi- 
cago? We  are  very  anxious  to  get  the  143  miles  up  at  as 
early  a  day  as  possible,  and  the  remaining  thirteen  miles  as 
soon  as  the  track  is  laid  in  May  next. 

"  If  you  require  the  contract  signed  and  returned  now, 
we  are  ready  to  do  it. 

"  Yours  truly, 

"  Kalph  Plumb,  F.  P,  and  MP 

The  telegraph  company  immediately  notified  the  railroad 
company  of  its  acceptance  of  the  contract,  as  requested,  fix- 
ing the  date  left  blank  at  January  1,  1874. 

The  companies  respectively  furnished  the  labor  and  mate- 
rial required  by  the  contract ;  the  telegraph  company  equip- 
ping the  line  with  wire,  insulators,  batteries,  blanks,  etc., 
so  that  by  June,  1874,  the  line  was  in  working  order,  and 
for  that  month  the  railroad  company  made  to  the  telegraph 
company  its  first  return  and  payment  of  receipts  for  com, 
mercial  business,  and  did  the  same  for  each  succeeding 
month  to  July,  1875,  inclusive.  In  August,  1874,  a  bill 
for  $560,  rendered  by  the  Kenosha  Insulator  Company  to 
the  railroad  company,  for  insulators  ordered  by  that  com- 
pany before  the  contract  was  made,  was  sent  by  the  railroad 
company  to  the  telegraph  company  and  paid  by  the  latter 
at  the  request  of  the  railroad  company.  After  the  comple- 
tion of  the  line,  franks  for  the  free  telegraphing  were  applied 
for  and  furnished,  as  provided  in  the  contract ;  requisi- 
tions for  telegraph  supplies  were  constantly  made  by  the 
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railroad  company  upon  the  telegraph  company  ;  and  from 
June,  1874,  to  August,  1875,  the  telegraph  business  upon 
the  line  was  conducted  in  all  respects  according  to  the  terms 
of  the  contract,  so  far  as  appears  to  have  been  known  to  the 
telegraph  company.  The  free  business  of  the  railroad  be- 
yond the  line  was  performed  as  agreed. 

The  formal  signature  to,  and  execution  of,  the  contract 
by  the  railroad  company  does  not  appear.  The  reason 
seems  to  have  been  this  :  The  contract  was  lost  in  the  New 
York  office  of  the  telegraph  company,  and  remained  there 
for  more  than  a  year.  When  it  was  at  last  discovered, 
Plumb  was  absent,  and  Shumway,  the  then  manager,  re- 
quested some  slight  modification,  so  that  the  Chicago  rail- 
road office  might  be  connected  with  the  line  on  the  railroad, 
through  the  telegraph  company's  wires. 

Stager  did  not  accede  to  the  request  to  change  the  con- 
tract, although  it  was,  as  he  states,  a  small  matter  with  the 
telegraph  company,  and  that  he  would  probably  have  yield- 
ed the  privilege  voluntarily  ;  and  Stager  allowed  the  mat- 
ter to  remain  until  the  return  of  Plumb  from  abroad. 

In  August,  1875,  the  railroad  company  gave  permission 
to  the  Atlantic  and  Pacific  Telegraph  Company  to  string  a 
wire  upon  the  poles  along  the  line  of  the  railroad.  This 
telegraph  company  entered  upon  the  work  of  stringing  its 
wire  with  great  rapidity  ;  but  before  the  work  was  complet- 
ed,  this  bill  was  tiled  to  enjoin  such  use  of  the  poles.  Up- 
on the  final  hearing  the  bill  was  dismissed,  and  the  com- 
plainant appealed. 

Messrs.  Williams  Thompson^  for  the  appellant. 
Messrs.  Crawford  <&  McConnel^  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 
The  defence  set  up  against  the  bill  is,  that  the  alleged 
contract  was  never  executed  by  the  railroad  company,  and 
is  not  binding  upon  it.    The  statute  of  frauds  is  also  set  up; 
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and  that  the  contract  should  not  be  enforced,  as  being 
against  public  policy. 

The  draft  of  contract  in  the  case  was  not  actually  signed 
by  the  railroad  company,  and  it  is  contended  that  Plumb 
had  no  authority  to  make  such  a  contract  for  the  company. 
This  being  admitted,  still  the  fact  appears  that  Plumb,  the 
vice-president  and  general  manager  of  the  railroad  company, 
by  his  letter  to  the  telegraph  company,  expressly  ac- 
cepted, with  one  exception,  which  was  acceded  to,  the 
terms  named  in  the  draft  of  contract.  In  reliance  upon 
this  as  an  acceptance  of  the  contract  by  the  railroad  com- 
pany the  complainant  went  on  and  made  large  expenditure 
in  the  completion  of  the  line  of  telegraph,  the  railroad  com- 
pany furnishing  the  labor  and  material  required  by  the  con- 
tract. After  the  completion  of  the  line,  the  telegraph 
business  was  conducted  thereon  for  a  year  and  more  by  both 
parties,  and  requisitions  for  telegraph  supplies  and  applica- 
tions for  franks  for  the  free  telegraphing  were  made  by  the 
railroad  company  and  furnished  by  the  telegraph  company 
in  all  respects  according  to  the  terms  of  the  contract. 
All  this  while  there  was  no  dissent  or  objection  whatever 
by  the  railroad  company  to  any  of  the  terms  of  the  contract, 
except  at  about  the  end  of  the  time,  as  to  the  unimportant 
particular  of  the  connection  of  the  Chicago  railroad  office 
with  the  line. 

The  expenditures  which  the  telegraph  company  was  thus 
induced  by  the  conduct  of  the  railroad  company  to  make  in 
the  completion  of  the  line  and  the  subsequent  carrying  on 
of  operations  upon  it  were  not  upon  the  understanding  of 
a  revocable  license  to  place  their  wire  upon  the  poles;  but 
they  were  upon  the  terms  and  conditions  of  the  contract, 
as  securing  to  the  telegraph  company  rights  in  respect  of 
the  telegraph  poles,  and  carefully  guarding  tliem  against 
interference  and  injury  on  the  part  of  any  other  telegraph 
company.  The  property  of  the  complainant  is  upon  the 
line,  placed  there  under  those  terms  and  conditioiis. 
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The  contract  named  that  the  poles  are  to  be  furnished 
for  the  telegraph  company. 

In  view  of  all  the  acts  of  acquiescence,  and  adoption,  and 
recognition  by  the  railroad  company  of  the  terms  of  the 
contract,  w^e  can  have  no  doubt  that  they  should  be  held 
binding  upon  the  company,  although  it  did  not  formally 
execute  the  contract. 

And  we  are  of  opinion  that,  under  the  terms  of  the  con- 
tract, appellant's  rights  in  respect  of  the  line  of  poles  in 
question  are  exclusive  as  regards  any  other  telegraph  com- 
pany,  so  far  as  physical  interference  or  injury  may  result 
from  placing  upon  the  poles  an  additional  wire  by  another 
company. 

As  respects  the  statute  of  frauds,  we  regard  the  accept, 
ance  of  the  contract  by  the  letter  of  Plumb  as  a  sufficient 
signing  within  the  statute.  {McConnell  vs.  BrillhaH^  17  111. 
354  ;  Cossitt  vs.  Ilobbs,  54  id.  231.)  Also,  that  the  contract 
is  taken  out  of  the  statute  by  the  mutual  execution  of  its 
terms  and  provisions,  on  the  principle  of  part  performance. 

The  objection  to  the  contract  on  the  ground  of  public 
policy  is,  that  it  gives  to  the  appellant  the  monopoly  of  the 
telegraph  business  along  the  line  of  the  railroad  company. 

However  it  miglit  be  as  to  the  provision  of  the  contract 
in  this  respect,  taking  it  in  its  full  extent  of  an  exclusive 
right  of  way,  and  the  discouragement  of  competition,  in  so 
far  as  it  goes  only  to  the  exclusion  of  competitors  from  the 
line  of  poles  occupied  by  complainant  when  direct  injury 
to  the  actual  working  of  complainant's  line  of  wire  might 
result,  it  is  not,  in  our  view,  liable  to  this  objection.  So 
long  as  any  other  company  is  left  free  to  erect  another  line 
of  poles,  we  see  no  just  ground  of  complaint  on  the  score 
of  monopoly,  or  the  repression  of  competition. 

As  to  the  liability  of  interference  with,  and  injury  to, 
complainant's  line  of  wire  from  the  placing  on  the  poles  of 
an  additional  line  by  another  company,  many  experts  are 
examined  on  both  sides,  and  their  testimony  upon  the  subject 
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is  very  conflicting.  A  large  number  of  them  testify  that  there 
is  great  practical  difficulty  in  working  two  lines  of  wire  upon 
the  same  set  of  poles  when  the  wires  are  under  the  man- 
agement of  distinct  companies,  and  give  their  opinion  that 
there  would  be  liability  of  serious  annoyance,  inconvenience, 
and  injury  to  complainant^s  line  of  wire  from  the  additional 
wire  on  the  same  poles ;  and  some  of  them  support  their 
opinion  by  statement  of  actual  results  which  have  followed 
in  instances  named. 

We  think  a  case  is  presented  entitling  the  complainant  to 
the  relief  prayed,  so  far  as  respects  the  placing  and  main- 
taining a  wire  upon  the  poles  in  question  by  the  defendant 
telegraph  company. 

That  company  is  fully  chargeable  with  notice  of  the  rights 
of  the  complainant.  It  virtually  admits  that  it  was  put  upon 
inquiry  in  regard  to  them  ;  stating,  in  its  answer,  that  it  was 
informed  by  the  railroad  company  that  the  line  of  wire 
which  had  been  placed  upon  the  poles  by  the  complainant 
was  under  a  parol  understanding  in  the  nature  of  a  revocable 
license.  It  should  not  have  stopped  with  the  railroad  com- 
pany in  making  inquiry.  Resort  should  have  been  had  to 
the  complainant,  as  the  proper  source  of  information  in 
respect  to  its  rights. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  conformable  to  this  opinion. 

Decree  reversed. 
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PlTTSBUEGIl,  CINCINNATI  &  ST.  LOUIS  RAIL- 
WAY COMPANY,  vs.  STEPHEN  DEA\^1N. 

86  Illinois, 

8u])Teme  Court  of  Illinois^  September  Term^  1877. 

In  a  suit  against  a  railroad  company  for  expelling  the  plaintiff  from  its 
car,  where  there  is  nothing  to  authorize  the  recovery  of  vindictive  dam- 
ages, and  no  actual  damage  is  shown,  a  judgment  for  $750  will  not  be 
sustained. 

In  a  suit  by  a  child  twenty-seven  months  old  against  a  railroad  com- 
pany for  expelling  him  from  its  train,  the  fact  that  the  conductor  may 
have  used  improper  language  to  the  mother  of  such  child  at  the  time  of 
the  expulsion  will  not  authorize  the  finding  of  exemplary  damages. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the 
Hon.  John  G.  Pogers,  Judge,  presiding, 

Mr.  K  Walker,  for  the  appellant. 

Messrs.     Brien  &  Kettelle,  for  the  appellee. 

Mr.  Justice  Ckaig  delivered  the  opinion  of  the  Court : 
This  was  an  action  brought  in  the  name  of  Stephen 
Dewin,  a  child  twenty -seven  months  old,  by  James  Dewin, 
his  next  friend,  against  the  Pittsburgh,  Cincinnati  and  St. 
Louis  Railway  Company,  to  recover  damages  for  being  ex- 
pelled from  one  of  the  passenger  trains  of  the  company  at 
Washington,  Indiana,  on  February  11,  1875. 

The  company  was  operating  a  road  from  Chicago  to  Rich- 
mond, Indiana.  At  the  latter  place  James  Dewin,  his  wife, 
and  six  children  came  upon  the  train,  on  their  way  to  Chi- 
cago. The  oldest  child  was  fifteen  years  of  age ;  the  sec- 
ond one,  ten ;  the  third  one,  eight ;  the  fourth,  six ;  the 
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fifth,  plaintiff,  twenty-seven  months ;  and  the  youngest, 
eight  or  nine  months.  James  Dewin,  the  father  of  the 
plaintiff  had  tickets  from  Riclimond  to  Chicago  for  two 
persons  only;  and  when  the  conductor  on  the  train  called  on 
him  for  fare  for  himself  and  family,  the  two  tickets  were 
offered  for  the  transportation  of  the  whole  family.  This 
the  conductor  refused.  He  made  no  charge  for  the  three 
younger  children,  and  offered  to  take  the  older  three  at 
half  fare,  which  was  more  liberal  than  the  rules  of  the  com- 
pany under  wliich  he  was  acting  allowed,  as  the  rules  in 
evidence  only  provided  that  children  between  the  ages  of 
five  and  twelve  years  could  travel  on  half-fare  tickets. 
James  Dewin  and  his  wife  refused  to  pay  anything  on  ac- 
count of  the  children,  and  insisted  that  all  the  family  should 
be  carried  on  the  two  tickets.  The  conductor  replied, 
"  Y-ou  will  either  have  to  pay  for  these  children  or  they  will 
get  off."  The  fares  not  having  been  paid,  when  the  train 
reached  the  next  station  the  whole  family  left  the  train. 
Thej^  remained  over  night  at  Washington,  and  the  day  fol- 
lowing were  carried  to  Chicago  on  the  next  train  without 
the  payment  of  additional  fare,  having  been  delayed  on  the 
road  about  twelve  hours. 

The  statute  of  Indiana,  where  these  parties  were  expelled 
from  the  train,  provides,  if  any  passenger  shall  refuse  to 
pay  his  fare  or  toll,  the  conductor  of  the  train  and  the  serv- 
ants of  the  corporation  may  put  him  off  the  cars  at  any 
usual  stopping  place.  The  conductor  had  no  right  to  expel 
Dewin  and  his  wife  and  the  children  under  five  years  of  age, 
as  he  had  tickets  for  two  fares,  if  they  desired  to  remain  on 
the  train  and  travel  on  the  tickets,  nor  did  he  propose  to 
expel  them.  He  demanded  fares  for  the  three  elder  children ; 
and  Dewin  and  his  wife  preferred  to  leave  the  train  with  the 
children  for  whom  they  had  no  tickets,  rather  than  have 
them  put  off  or  pay.  This  is  evident  from  the  evidence  of 
Dewin  himself,  who,  on  cross-examination,  said  .  "  ]  was  not 
willing  to  have  a  part  of  the  family  put  off,  and  the  balance 
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come  to  Chicago.  Any  one  that  states  that,  states  a  lie." 
It  is  apparent  from  the  whole  evidence  that  Dewin  and  his 
wife  insisted  on  being  carried  to  Chicago  with  tlie  six  child- 
ren on  tickets  for  but  two  persons.  When  this  was  refused, 
rather  tlian  have  a  portion  of  the  family  put  off,  they  all 
left  the  train  together. 

.  There  can  be  no  doubt  in  regard  to  the  right  of  the  con- 
ductor to  expel  from  the  train  such  of  the  Dewin  children 
over  "five  years  of  age  as  failed  to  pay  fare.  The  right  was 
expressly  given  by  the  statute  ;  but,  independent  of  the 
statute,  he  had  a  right  to  do  it.  A  person  cannot  ride  on 
a  train  of  a  railroad  company  without  the  consent  of  the 
company,  without  the  payment  of  fare ;  and  when  Dewin 
and  his  wife  undertook  to  travel  on  the  road  with  six  chil- 
dren on  two  fares  only,  the  company  was  under  no  obligation 
to  accede  to  their  request,  but  had  a  clear  right  to  demand 
fare ;  and,  on  failure  to  pay  the  same,  cause  such  as  did  not 
pay,  or  have  tickets,  to  leave  the  train,  using  such  force  as 
was  necessary  for  that  purpose. 

If,  then,  the  conductor  had  the  right  to  expel  the  Dewins 
from  the  train  for  the  refusal  to  pay  fare,  the  only  remain- 
ing inquiry  is  whether  unnecessary  force  was  employed. 
It  is  not  pretended  that  any  personal  violence  was  resorted 
to  by  the  conductor  or  those  in  charge  of  the  train  ;  but  it 
is  insisted  the  act  of  the  conductor  in  ejecting  appellee  from 
the  train,  under  the  circumstances  and  at  the  time  and 
place,  was  malicious,  willful,  apd  reckless.  The  evidence 
discloses  that  appellee  was  put  off  at  a  regular  station,  be- 
tween ten  and  eleven  o'clock  in  the  evening.  It  was  in  the 
winter  season,  but  not  excessively  cold  or  stormy.  They 
reached  the  house  of  Mr.  Snyder,  where  they  had  staid  over- 
night, within  fifteen  minutes  after  the  train  left,  as  he  tes- 
tified, and  he  did  not  observe  that  they  had  suffered  in  the 
least  from  the  inclemenc}^  of  the  weather.  It  is  true  that 
loud  words  were  used  between  Mrs.  Dewin  and  the  con- 
ductor shortly  before  and  at  the  time  she  left  the  train,  but 
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that  the  conductor  used  indecent  or  abusive  lanojuao^e  to 
any  of  the  parties  is  not  disclosed  by  a  fair  construction  of 
the  testimony.  But  even  if  the  conductor  had  indulged  in 
the  use  of  language  not  appropriate  to  the  occasion,  in  his 
conversation  v^itli  Mrs.  Dewin,  that  of  itself  would  be  no 
ground  for  the  recovery  of  a  jugment  for  $750  in  favor  of 
the  infant  plaintiff  in  this  action.  How  or  in  what  manner 
he  was  in  jured  by  the  conversation  does  not  appear.  Xo 
insult  or  indignity  was  offered  him,  nor  did  he  in  any  man- 
ner participate  in  the  controversy  between  the  conductor 
and  his  mother. 

So  far  as  this  record  discloses,  the  conductor  did  no  more 
than  his  duty.  He  could  not,  without  a  disregard  of  the 
rules  of  the  company,  carry  Dewin,  his  wife,  and  six  child- 
ren on  a  ticket  for  tw^o  fares.  They  were  given  the  alter- 
native to  pay  or  leave  the  train  at  a  regular  station.  They 
chose  the  latter  course,  and  under  the  order  of  the  cond'uc- 
tor  left  the  train.  No  evil  motive  seemed  to  actuate  the  con- 
ductor, nor  were  there  any  circumstances  of  aggravation. 
There  was,  therefore,  no  ground  for  tlie  recovery  of  vindic- 
tive damages ;  and,  as  no  actual  damages  were  proven,  we 
perceive  no  ground  upon  which  the  judgment  can  be  sus- 
tained, and  it  will  be  reversed. 

Judgment  reversed. 


LOUIS  C  HUCK,  et.  al,  vs.  THE  CHICAGO  &  ALTON 
KAILROAD  COMPANY. 

86  Illinois,  352. 

Supreme  Court  of  Illinois,  September  Term,  1877. 


Where  the  charter  of  a  railroad  company  authorizes  it  to  acquire,  by- 
lease,  purchase,  or  otherwise,  any  extension  of  its  road,  necessary  and 
proper  to  its  business,  and  provides  that  all  property  so  acquired  shall 
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become  part  of  the  property  of  such  corporation,  and  in  pursuance 
thereof,  it  leases  other -?<alroads  forever,  and  provides  by  the  terms  of 
the  leases  that  the  roads  so  leased  shall  become,  and  be  operated 
as,  a  part  of  the  main  line  of  the  company  leasing,  the  property  so 
leased  will,  if  not  for  all  purposes,  at  least  for  the  purposes  of  taxation, 
be  regarded  as  the  property  of  the  company  operating  it  under  such 
leases. 

Section  1  of  article  9  of  the  Constitution,  which  declares  that  the  Genera  I 
Assembly  shall  have  power  to  tax  peddlers,  auctioneers,  brokers,  and 
other  classes  therein  enumerated,  including  persons  or  corporations 
owning  or  using  franchises,  does  not  operate  as  a  prohibition  on  all  other 
bodies  to  tax  such  persons,  and  for  other  purposes  than  State  revenue, 
but  the  General  Assembly  may  authorize  municipal  corporations  to 
impose  taxes  on  such  persons  and  corporations. 
Where  a  railroad  company  is  operating  leased  roads  in  connection  with  its 
own,  and  as  a  part  of  its  line,  it  is  proper  not  only  to  assess  the  value 
of  the  tangible  property  of  such  leased  roads  against  the  lessee  road, 
but,  in  distributing  the  value  of  the  capital  stock  for  taxation  amongst 
the  different  counties  in  the  proportion  that  the  length  of  the  main  track 
in  each  county  bears  to  the  whole  length  of  the  road  in  the  State,  the 
leased  roads  are  to  be  considered  and  treated  as  parts  of  the  main  line 
Whilst  courts  of  equity  will,  in  many  cases,  enjoin  the  collection  of  a  tax 
sought  to  be  enforced  against  property  exempt  from  taxation,  they  will 
not  enjoin  the  collection  of  the  whole  tax ;  because  in  determining  the 
valuation  of  an  aggregate  property,  exempt  property  may  have  been 
included  as  a  factor. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

Mr,  James  K.  Edsall,  Attorney  General  for  the  appel- 
lants. 

Mr.  John  P.  Wilson^  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of 
the  Court : 

The  State  Board  of  Equalization  assessed  the  capital 
stock  of  the  Chicago,  Alton  and  St.  Louis  Railroad  Com- 
pany in  the  year  1875  at  $5,723,319,  for  purposes  of  taxa- 
tion ;  and  the  object  of  the  present  suit  is  to  enjoin  the 
collection  of  all  taxes,  State,  county,  and  municipal,  exten- 
ded upon  that  assessment. 
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The  Chicago  and  Alton  Railroad  Company  was  incorpo- 
rated by  an  act  of  the  General  Assembly  in  force  February 
18,  1861.  The  1st  section  of  the  act  appoints  certain  com- 
missioners to  organize  the  corporation,  "  subject  to  all  the 
conditions,  franchises,  rights  and  privileges"  conferred  by 
the  act.  The  2d  section  empowers  a  majority  of  the  com- 
missioners to  acquire,  ^*  by  purchase,  transfer,  or  convey- 
ance, all  and  singular  the  railroad  and  all  its  property, 
real  and  personal,  with  the  corporate  rights,  franchises, 
rights,  privileges  and  effects  now  or  hereafter  belonging  to, 
or  owned  or  vested  in,  the  Alton  and  Sangamon  Railroad 
Company,  afterwards  called  the  Chicago  and  Mississippi 
Railroad  Company,  and  also  the  Chicago,  Alton  and  St. 
Louis  Railroad  Company."  The  11th  section  empowers 
"  the  president  and  directors  of  the  corporation,  by  and 
with  the  written  consent  of  a  majority  of  its  stockholders, 
to  acquire,  by  lease,  purchase,  or  otherwise,  any  extension 
of  its  road  necessary  and  proper  to  its  business  ;  "  and  pro- 
vides that  "  all  the  property  so  acquired  shall  become  part 
of  the  property  of  said  corporation,  and  shall  be  as  fully 
subject  to  the  provisions  of  this  act  as  if  the  same  consti- 
tuted part  of  the  original  purchase  by  said  commissioners 
hereinbefore  named."  The  13th  section  empowers  the 
president  and  directors  of  the  corporation  "  to  do  every- 
thing necessary  to  preserve  and  maintain  its  railroad  prop- 
erty and  effects,  not  inconsistent  with  the  provisions  of  the 
act,"  and  "to  prescribe  by-laws  for  the  government  of  its 
officers,  fix  the  rates  of  toll  in  the  transportation  of  freight 
and  passengers  over  its  railroad,  and  ordain  rules  and  regu- 
lations  for  the  division  of  its  profits,"  etc. 

The  Joliet  and  Chicago  Railroad  Company,  the  Alton  and 
St.  Louis  Railroad  Company,  and  the  St.  Louis,  Jacikson- 
ville  and  Chicago  Railroad  Company,  by  their  several  leases 
dated,  respectively,  January  1,  1864,  April  16,  1861:,  and 
April  3, 1868,  leased  their  railroads,  and  property  used  in  con- 
Dection  therewith,  to  the  Chicago  and  Alton  Railroad  Com- 
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pany,  forever.  In  each  of  the  leases  the  Chica^^o  and  Alton 
Kailroad  Company  covenants  that  it  will,  at  all  tiipes,  and 
at  its  own  proper  cost  and  expense,  keep  in  good  and  suffi- 
cient repair  and  working  order  the  several  railroads  ;  make 
all  needful  repairs  and  additions  thereto,  including  the  re- 
newal of  track,  etc.,  and  all  additions  thereto,  which  may  be 
necessary  and  proper  to  secure  the  prompt  and  efficient  dis- 
patch of  the  ordinary  business  of  the  roads.  It  also  cove- 
nants, in  the  leases  of  the  first  two  named  companies,  that 
the  leased  premises  shall  be  forever  used  and  operated  as  a 
fart  of  the  main  line  of  the  Chicago  and  Alton  Railroad, 
And  in  all  of  the  leases  it  covenants  that  it  "  will  at  all  times 
hereafter  pay  all  taxes,  whether  State,  Federal,  or  municipal, 
which  are  or  may  hereafter  be  assessed  against  the  premises 
hereinbefore  demised  and  leased,  at  the  time  when  said  taxes 
may  be  due  and  payable." 

The  revenue  law  requires  "every  person,  company,  or 
corporation,  owning,  operating,  or  constructing  a  railroad, 
to  return  a  schedule  of  the  taxable  property  of  such  rail- 
road," for  taxation.  (Rev.  Stat.  1874,  p.  865,  sec.  40.)  And 
the  rolling  stock  is  to  be  listed  and  taxed  in  the  several 
counties,  towns,  villages,  districts,  and  cities,  in  the  propor- 
tion that  the  length  of  the  main  track  used  or  operated  in 
such  county,  town,  village,  district  or  city  bears  to  the 
whole  length  of  the  road  used  or  operated  hy  such  2>^^son, 
company,  or  corporation,  whether  owned  or  leased  hy  him  or 
them  in  whole  or  in  part. 

We  think  it  very  clear,  from  the  corporate  powers  con- 
ferred by  its  charter,  the  terms  of  the  leases,  and  the  pro- 
visions of  the  revenue  law  referred  to,  that  the  Chicago  and 
Alton  Railroad  Company  is,  for  all  purposes  of  taxation,  at 
least,  if  not  for  all  other  purposes,  to  be  regarded  as  the 
owner  of  all  the  leased  property.  (See,  also,  Kennedy  vs.  aS'^^. 
Louis,  Va7idalia  <&  Terre  ILaute  R.  R.  Co,  62  111.  396.) 

There  can,  therefore,  have  been  no  error  in  assessing  the 
property  held  by  virtue  of  the  leases,  in  common  with  all  its 
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other  tangible  property,  against  it  for  taxation ;  and,  as  we 
understand  the  argument  of  the  counsel  for  the  company,  it 
is  not  claimed  there  was  any  error  in  this  respect. 

But  it  is  contended  that  the  State  Board  of  Equalization^ 
in  assessing  the  value  of  the  capital  stock,  included  in  the 
assessment  the  capital  stock  of  each  of  the  lessor  companies. 
A  careful  examination  of  the  evidence  relied  on  to  estab- 
lish this  charge  has  convinced  us  that  it  has  no  foundation 
in  fact. 

The  only  evidence  upon  this  point  is  the  published  report 
of  the  proceedings  of  the  State  Board  of  Equalization,  in 
which  appears  the  table  given  on  page  424. 

It  will  be  observed,  by  reference  to  this  table,  that  the 
amount  of  $5,723,319  is  the  assessed  and  equalized  value 
of  the  capital  stock,  after  deducting  the  assessed  value  of  the 
tangible  property  of  the  Chicago  and  Alton  Railroad  Com- 
]3any  alone  ;  and,  from  the  table,  it  is  impossible  that  the 
capital  stock  of  the  other  companies  could  have  entered  in- 
to the  amount.  Thus  the  total  capital  stock  of  that  com- 
pany,  paid  up ;  its  total  indebtedness,  except  for  current 
expenses ;  the  market  or  actual  value  of  the  paid-up  capital 
stock  and  debts  as  determined,  and  the  equalized  value  of 
the  capital  stock  and  debts,  are  given  in  a  single  line. 
Against  the  Alton  and  St.  Louis  Railroad  (company  no 
amounts  are  carried  out ;  but  against  tlie  other  two  compa- 
nies, amounts  are  carried  out,  under  each  of  these  specifica- 
tions, in  consecutive  lines,  directly  under  that  referring  to  the 
Chicago  and  Alton  Railroad  Company  The  equalized 
valuation  of  the  capital  stock  and  debts  of  the  Chicago  and 
Alton  Railroad  Company  is  given  at  $10,175,135. 
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The  assessed  value  of  its  tangible  property  is  given  as 
l$4,451,816.  Deducting  the  latter  from  the  former,  we 
have  precisely  the  amount  assessed  against  the  Chicago  and 
Alton  Railroad  Company  as  the  valuation  of  its  capital 
stock  subject  to  taxation — $5,723,319.  But  the  equalized 
value  of  the  capital  stock  and  debts  of  the  St.  Louis  and 
Jacksonville  and  Chicago  Railroad  Company,  is  given  as 
$1,502,585,  and  that  of  the  Joliet  and  Chicago  Railroad 
Company  is  given  as  $933,150.  Adding  these  two  amounts 
to  that  of  the  Chicago  and  Alton  Railroad  Company,  as  must 
be  done  if  they  are  included  in  the  assessment  against  the 
Chicago  and  Alton  Railroad  Company,  under  the  same 
specification,  and  we  have  $12,610,870 — from  which  to 
deduct  $4,451,816,  assessed  value  of  tangible  property, 
leaving  to  be  taxed,  as  capital  stock,  $8,159,870 — being  an 
excess  of  $2,436,551  over  the  amount  actually  assessed. 

But  counsel  for  appellee  say  they  have  the  explicit  state- 
ment of  the  Board  of  Equahzation  that  the  capital  stock  of 
the  lessor  companies  was  included  in  the  assessment  of  the 
capital  stock  of  the  Chicago  and  Alton  Railroad  Company, 
and  that  it  is  found  among  their  proceedings,  in  table 
marked  "  B."  A  note  at  the  bottom  of  that  table  shows 
that  the  property  of  the  lessor  companies,  embraced  in  the 
table,  was  assessed  against  the  Chicago  and  Alton  Railroad 
Company.  But  that  table  relates  only  to  tangible  property, 
and  has  no  reference  whatever  to  anything  else.  This 
property,  as  before  said,  was  properly  assessed  against  the 
Chicago  and  Alton  Company.  It  was,  for  every  practicable 
purpose,  just  as  much  its  property  as  any  other  property 
over  which  it  exercised  ownership.  It  forms  a  part  of  its 
capital,  and  its  assessed  value  was  properly  deducted  from 
the  equalized  valuation  of  the  capital  stock  of  that  company. 

An  objection  is  urged  that  the  power  to  tax  persons  and 
corporations  using  franchises  is  limited  to  the  General  As- 
sembly, and  can  not  be  conferred  on  municipal  corporations. 

Regarding  the  franchise  as  property,  there  can  be  no 
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question  of  tlie  right  of  the  General  Assembly  to  confer 
authority  upon  municipal  corporations  to  tax  it  to  the  extent 
that  it  lias  existence  within  the  corporate  limits,  for  it  is 
expressly  provided  by  section  ten  of  article  nine  of  the 
Constitution  that  the  General  Assembly  "  shall  require  that 
all  the  taxable  property  within  the  limits  of  municipal  cor- 
porations shall  be  taxed,"  etc.;  and,  in  Wiggins  vs.  City  of 
Chicago,  68  111.  372,  we  held,  against  a  like  objection,  that 
section  one  of  article  nine  of  the  constitution,  which  de- 
clares that  the  General  Assembly  shall  have  power  to  tax 
peddlers,  auctioneers,  brokers  and  the  other  classes  therein 
enumerated,  including  persons  or  corporations  owning  or 
using  franchises,  does  not  operate  as  a  prohibition  on  all 
other  bodies  to  tax  such  persons,  and  for  other  purposes 
than  State  revenue ;  but  the  General  Assembly  may  author- 
ize municipal  corporations  to  impose  taxes  on  such  persons 
and  corporations.  It  results  that  the  objection  is  untenable 
on  any  ground. 

Another  objection  urged  is,  the  Chicago  and  Alton  Eail- 
road  Company  owns  337  miles  of  main  track,  and  operates, 
under  the  leases,  210  miles  of  main  track  owned  by  the 
lessor  companies,  and  the  valuation  of  the  capital  stock  of 
that  company  is  improperly  distributed  to  those  counties 
where  it  operates  simply  the  leased  lines. 

It  is  conceded  by  counsel  that  the  valuation  of  rolling- 
stock  is  properly  distributed  to  the  counties  where  only  the 
leased  lines  are  operated,  but  it  is  claimed  the  phraseology 
of  the  statute  does  not  authorize  such  a  distribution  of  the 
valuation  of  capital  stock.  The  Statute  requires  (Kev. 
Stat.  1874,  p.  876,  sec.  110)  that  the  aggregate  amount  of 
capital  stock  assessed  shall  be  distributed  proportionately  to 
the  several  counties,  in  like  manner  that  the  property  of 
railroads    denominated    "railroad   track"  is  distributed. 

Kail- road  track  "  is  defined  to  be  "  right  of  way,  including 
the  superstructures  of  main,  side,  or  second  track  and  turn, 
outs,  and  the  stations  aud  improvements  of  the  railroad 
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company  on  such  right  of  way*'  (Rev.  Stat.  1874,  p.  865? 
sec.  42);  and  its  value  is  to  be  distributed  to  the  several 
counties,  etc.,  in  the  proportion  that  the  length  of  the 
main  track  in  such  county,  etc.,  bears  to  the  whole  length 
of  the  road  in  the  State.    (Id.  sec.  43.) 

The  term  "  main  track  "  is  plainly  used  in  the  different 
sections  of  the  Revenue  Act,  in  contradistinction  to  side  or 
second  track  and  turn-outs,  and  is  as  applicable  to  tributary 
lines  of  railway  as  to  trunk  lines ;  and  we  think  it  wholly 
unimportant,  in  the  present  instance,  that  it  so  happens 
that  some  of  the  tracks  included  in  the  assessment  of  capi- 
tal stock  are  leased  lines.  Such  lines  are  to  be  listed  by 
the  corporation  running  or  operating  them.  (Rev.  Stat. 
1874,  p.  866,  sec.  48.)  And  we  have  here,  also,  the  express 
covenant  of  the  lessee  to  pay  the  taxes  assessed  against  this 
property.  It  is  a  misapprehension  to  suppose  that  the  Chi- 
cago and  Alton  Railroad  Company  has  no  franchise  as  to 
these  leased  lines.  As  we  have  previously  shown,  its  charter 
authorized  it  to  obtain,  "  by  lease,  purchase,  or  otherwise, 
any  extension  of  its  road  necessary  or  proj^er  to  its  business  ;  " 
and  provides  that  the  property  so  acquired  shall  become 
part  of  the  property  of  the  corporation."  It  is  authorized 
to  operate  these  lines  forever,  charging  fares  and  freights, 
with  the  same  freedom  that  it  may  exercise  in  regard  to  any 
other  part  of  its  road  ;  and  the  franchise  attaching  to  the 
property  is,  therefore,  necessarily  the  franchise  of  the  Chi- 
cago and  Alton  Company. 

We  think  the  entire  property  was  properly  assessed 
together,  without  regard  to  the  source  or  nature  of  the  title. 

The  next  objection  to  which  our  attention  is  invited  is 
that  the  assessment  in  question  included  the  value  of  $800,- 
000  of  shares  of  the  capital  stock  of  the  Alton  and  St.  Louis 
Railroad  Company,  which  are  by  law  exempt  from  taxa- 
tion. 

The  proof  on  this  question  is,  as  showaj  by  the  abstract, 
"it  was  also  admitted  that,  during  the  year  1875,  the  Chi- 
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cago  and  Alton  Hailroad  Companv  owned  $800,000  of  the 
shares  of  stock  of  the  Alton  and  St.  Louis  Railroad  Com- 
pany, so  far  as  said  company,  under  the  law,  had  power  to 
own  such  property." 

It  does  not  appear  what  this  stock  was  worth,  or  that  it 
had  any  value.  Nor  does  it  appear  that  it  was,  for  that 
year,  assessed  for  taxation  otherwise  than  in  appellee's 
capital  stock. 

The  revenue  law  exempts  from  taxation  the  shares  'of 
stock  of  a  corporation,  where  its  tangible  property  or  capi- 
tal stock  is  assessed.  But  it  does  not  app'ear  here  that  the 
tangible  property  or  capital  stock  of  the  Alton  and  St.  Louis 
Railroad  Company  was  assessed  for  taxation  for  the  year 
1875. 

But,  again,  courts  of  equity  do  not  relieve  against  assess- 
ments on  account  of  mere  irregularities.  {Shoffidd  vs.  Wat- 
kins^  22  111.  66  ;  Chicago^  Burlington  <&  Quincy  R.  R.  G 
vs.  Frary^  id.  34  ;  Munson  vs.  Minor,  id.  594  ;  Metz  vs.  An- 
derson, 23  id.  463  ;  DuPage  County  vs.  Jenks,  et.  al.  65 
id.  275). 

It  was  incumbent  on  appellee  to  show  that  it  was  injured, 
and  to  what  extent,  by  the  fact  that  these  shares  of  stock 
were  included  in  the  assessment  of  its  capital  stock. 
{0' Kane  vs.  Treat,  et.  al.  25  111.  557.)  If  they  were  of  no 
value,  they,  obviously,  did  not  affect  the  assessment — or  if 
their  value  was  purely  nominal,  the  same  result  followed. 
We  have  no  right  to  indulge  in  presumptions  to  defeat  the 
collection  of  a  tax. 

A  court  of  equity  will,  in  many  cases,  enjoin  the  collec- 
tion of  a  tax  attempted  to  be  enforced  against  property  ex- 
empt by  law  from  taxation  ;  but  that  affects  only  the  tax  on 
the  property  exempt.  Here,  the  claim  is  that  exempt  prop- 
erty was  included  as  a  factor  in  determining  a  valuation  of 
an  aggregate  property,  and  that  thereby  the  w^hole  assess- 
ment is  rendered  void.  The  circumstance  of  these  shares 
of  stock  being  a  factor  in  this  valuation  depended  on  their 
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ownership  at  the  time  of  the  assessment ;  and,  we  think,  to 
have  availed  of  it,  in  any  contingency,  the  fact  of  ownership 
should  have  been  communicated  to  the  Board  of  Equaliza- 
tion before  the  assessment  was  made.  Without  knowledge 
there  could  be  no  fraud,  and  if  there  was  mistake,  it  re- 
sulted from  the  fault  of  the  corporation  in  not  disclosing 
the  fact.  We  are  not  inclined  to  hold  that  a  party  could 
base  his  right  to  equitable  relief  on  a  mistake  resulting  from 
his  own  wrong. 

The  remaining  objection  is  that  the  entire  assessment 
of  the  capital  stock,  for  the  year  1875,  is  void,  because  no 
valuation  of  capital  stock  was  returned  as  to  certain  cor- 
porations. This  same  objection,  on  precisely  the  same  evi- 
dence, was  before  us  in  Chicago,  Burlington  <&  Qidncy 
Railroad  Company  vs.  Siders,  January  Term,  1877,  *  and 
we  held  the  objection  not  well  taken.  It  is  unnecessary  to 
repeat  what  was  then  said. 

For  the  reasons  given  we  are  of  opinion  the  Court  below 
erred  in  decreeing  complainant  the  relief  prayed  by  its  bill. 
The  decree  of  the  Court  below  is  reversed,  and  the  cause 
remanded,  with  direction  to  that  Court  to  dismiss  the  bill. 

Decree  reversed. 


*To  be  reported  in  88,  111. 
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MEMPHIS  &  CHAELESTO^^    EAILEOAD  COM- 
PANY m.  F.  CHASTINE. 

54  Mississippi,  503. 

Supreme  Court  of  Mississippi,  April  Term^  1877. 

This  Court  cannot  review  the  action  of  the  Circuit  Court  overruling  a 
motion  for  a  new  trial,  unless  a  formal  exception  to  that  action  be  taken 
in  the  Court  below,  although  the  overruling  of  the  motion  was  followed 
by  a  bill  of  exceptions  embodying  all  the  testimony. 

In  such  a  case,  however,  this  Court  may  look  at  the  testimony  in  order  to 
test  the  correctness  of  exceptions  taken  to  the  giving  and  refusing  of 
instructions  and  the  admission  of  evidence. 

A  railroad  company  is  under  no  obligation  to  transport  a  person  who  has 
innocently  purchased  his  ticket  with  counterfeit  money,  and  may  eject 
such  person  from  the  train,  if  he  refuses  to  rectify  the  wrong. 

A  recovery  cannot  be  had  for  an  act  which  amounts  of  itself  to  an  inde- 
pendent trespass,  though  connected  with  the  one  sued  for,  unless  it  is 
counted  on  in  the  declaration. 

A  declaration  in  trespass  on  the  case  by  a  passenger  against  a  railroad 
company  contained  two  counts  :  first,  for  a  failure  to  transport  to  his 
destination  :  second,  for  a  forcible  bringing  back  to  his  starting-point. 
'The  testimony  was  that,  having  purchased  his  ticket  with  a  counterfeit 
note,  the  conductor,  as  instructed,  insisted  on  good  money,  took  from 
him  a  hundred  dollar  bill,  and  gave  it  to  the  conductor  of  the  returning 
train,  on  which  the  passenger  went  back.  The  latter  conductor  carried 
the  bill  beyond  the  original  starting-point,  where  the  passenger,  getting 
off,  had  to  telegraph  to  recover  it.  HeZd,  that  the  demand  for  and  taking 
of  the  hundred  dollars  by  the  first  conductor,  was  perhaps  part  of  the 
history  of  the  wrongs  complained  of,  and  admissible  as  part  of  the 
res  gestos  ;  but  the  carrying  of  it  beyond  the  starting-point  by  the 
second  conductor  was  not,  because  all  the  wrongs  complained  of  ended 
with  the  arrival  at  that  point. 

Error  to  the  Circuit  Court  of  Alcorn  County. 
Hon.  B.  B.  Boone,  Judge. 

This  was  trespass  on  the  case  by  Chastine  aojainst  the  rail- 
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road  company.  The  declaration  contained  two  counts,  in  both 
of  which  it  was  alleged  that  the  plaintifi:  purchased  and  paid 
for  a  ticket  at  Corinth,  Mississippi,  to  be  transported  to 
Memphis,  Tennessee,  on  the  defendant's  cars,  and  that  he 
got  on  the  train  at  Corinth.  It  is  alleged  in  the  first  count, 
that  between  Corinth  and  Memphis  the  plaintiff  was  forced 
by  the  tjonductor  to  get  off  the  train,  against  his  will,  in  vio- 
lation of  the  contract ;  and  in  the  second,  that  he  was  by  the 
conductor  forced,  against  his  will,  to  get  on  the  east-bound 
train  and  go  back  to  Corinth. 

The  evidence  was  that  Chastine,  whose  destination  was 
Dallas,  Texas,  via  Memphis  and  Little  Rock,  procured  two 
tickets  at  Corinth  from  J  H.  Bradley,  the  ticket  agent  of  the 
defendant,  just  before  day,  and  passed,  in  payment,  a  counter- 
feit fifty  dollar  bill.  A  few  hours  after  the  departure  of  the 
train  the  counterfeit  was  detected,  and  Bradley  sent  to  the 
conductor  a  telegram,  stating  that  a  man  named  Chastine? 
with  a  ticket  to  Dallas,  Texas,  had  given  him  a  counterfeit 
fifty-dollar  bill,  and  calling  upon  the  conductor  to  get  from 
him  fifty-dollars  good  money,  or  have  him  stopped.  The 
despatch  was  received  by  the  conductor  between  Grand 
Junction  and  Memphis,  and  was  at  once  shown  by  him  to 
Chastine,  without,  as  he  states,  making  any  threat.  Chastine 
handed  a  hundred  dollar  bill  to  the  conductor,  who,  being 
unable  to  change  it,  proposed  to  retain  it  until  the  train  ar- 
rived at  Memphis,  where  change  could  be  obtained.  After- 
wards, Chastine  expressed  a  desire  to  return  to  Corinth,  as 
he  knew  the  man  from  whom  he  obtained  the  bill,  and  was 
unable  to  lose  the  fifty  dollars.  When  the  trains  met,  Chas- 
tine got  on  the  east-bound  train  to  return  to  Corinth,  and 
the  conductor  of  the  west-bound  train  gave  the  conductor 
of  the  east-bound  train  the  hundred  dollar  bill  to  deliver  to 
Bradley,  the  agent.  There  were  two  agents  named  Brad- 
ley, one  at  Corinth  and  the  other  further  east  at  Huntsville. 
The  conductor,  supposing  that  the  Huntsville  agent  was  the 
one  intended,  gave  Chastine  a  free  ticket  on  his  train  to 
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Iluntsville.  Chastine  got  off  at  Corinth.  The  conductor 
retained  tlie  money,  and  it  had  to  be  telegraphed  for.  When 
Chastine  reached  Corinth,  it  had  been  ascertained  that  the 
counterfeit  bill,  which  he  had  paid  to  the  ticket  agent,  had 
recently  passed  through  the  hands  of  a  person  who  identifi- 
ed and  redeemed  it.  Two  days  delay  occurred,  and  Chas- 
tine was  put  to  an  expense  of  ten  dollars.  Then  matters 
were  explained,  the  mistakes  rectified,  Chastine  got  his 
money  and  another  ticket,  without  additional  charge,  and 
went  on  to  Memphis. 

The  defendant  objected  to  the  introduction  of  the  testi- 
mony about  the  taking  and  detention  of  the  hundred  dollar 
bill,  on  the  ground  that  it  was  irrelevant,  and  tended  to 
prove  matters  not  charged  in  the  declaration.  The  objec- 
tion was  overruled,  and  the  defendant  excepted. 

The  following  charge,  among  others,  was  given  for  the 
plaintiff  : — 

"  3.  It  is  the  duty  of  a  railroad  company  to  deliver  a 
passenger  at  the  end  of  his  journey  with  all  reasonable  des- 
patch ;  and  if  the  jury  believe  from  the  evidence  that  the 
plaintiff  had  purchased  from  the  defendant,  as  a  common 
carrier  of  passengers,  a  ticket  to  Memphis,  Tennessee,  and 
that  while  on  the  train  the  conductor  of  said  train  demand- 
ed that  the  plaintiff  should  pay  him  fifty  dollars,  or  be  stop- 
ped, and  that  the  plaintiff  was  compelled  to  pay  as  much  as 
fifty  dollars,  or  be  stopped,  they  will  find  for  the  plaintiff." 

To  the  giving  of  the  charge  the  defendant  objected. 
The  objection  was  overruled,  and  the  defendant  ex. 
cepted. 

The  jury  returned  a  verdict  for  $2,000  against  the  com- 
pany. The  defendant  moved  for  a  new  trial,  on  the 
ground,  among  others,  that  the  verdict  was  contrary  to  the 
law  and  the  evidence,  and  excessive  in  amount.  This  motion 
was  overruled.  But  the  defendant  took  no  exception  to 
the  order  overruling  it. 

A  bill  of  exceptions  was  taken  by  the  defendant,  embody- 
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ing  all  the  testimony,  the  exceptions  to  its  admissibility, 
and  the  exceptions  to  the  instructions. 

A  judgment  being  entered  for  the  $2,000,  the  defendant 
sued  out  this  writ  of  error,  and  assigns  for  error  the  im- 
proper admission  of  irrelevant  testimony  offered  by  the 
plaintiff,  erroneous  charges  granted  for  the  plaintiff,  and  the 
refusal  of  the  Court  to  grant  a  new  triah 

Harris  <&  George^  and  Whitfield  &  Toimg^  for  the 
plaintiff  in  error. 

Inge  <&  Inge,  for  defendant  in  error. 

CiiAL:\i.ERS,  J.,  delivered  the  opinion  of  the  Court. 
Could  we  pass  upon  the  testimony  contained  in  the  bill 
of  exceptions,  we  should  say  that  the  verdict  was  mani- 
festly wrong,  and  the  damages  grossly  excessive.  But  no 
formal  exception  was  taken  in  the  Court  below  to  the  action 
of  the  Court  in  overruling  the  motion  for  new  trial ;  and  it 
was  held  in  Scott  vs.  State^  31  Miss.  473,  that  under  such 
circumstances  this  Court  could  not  revise  such  action, 
although  the  overruling  of  the  motion  was  followed  by  a 
bill  of  exceptions  embodying  all  the  testimony.  The  stat- 
ute. Hutch.  Code,  885,  art.  7;  §  1,  is  substantially  the  same 
as  §  648  of  Code  of  1871,  and  we  shall  not  depart  from  the 
construction  adopted,  though  rigid.  We  may  look  at  the 
testimony',  however,  in  order  to  test  the  correctness  of  ex- 
ceptions taken  to  the  giving  and  refusing  of  instructions, 
and  the  admission  of  evidence.  {Jamison  vs.  Moon,  43 
Miss.  598.) 

The  third  instruction  given  for  the  plaintiff  below  was 
erroneous.  It  would  have  been  correct  if  the  passenger 
had  in  fact  paid  for  his  ticket ;  but  payment  in  counterfeit 
money  was  no  payment  at  all.  That  the  ticket  had  been 
so  paid  for,  though  not  knowingly,  is  perfectly  manifest,  if 
not  admitted.  The  instruction  was  calculated  to  mislead 
the  jury  into  believing  that  this   circumstance  did  not 


434       AMERICAN  RAILWAY  REPORTS. 


Memphis  &  Charleston  R.  R.  Co.  vs.  P.  Chastine. 

change  tlie  rights  of  the  parties.  The  railroad  company 
was  nnder  no  obligation  to  transport  a  man  who,  however 
innocently,  had  defrauded  them  in  the  purchase  of  his  ticket, 
and  would  have  had  the  right  to  eject  him  from  the  train 
had  he  refused  to  rectify  the  wrong. 

The  testimony  with  regard  to  the  temporary  detention  of 
the  hundred  dollar  bill  was  imj)roperly  admitted.  There 
was  no  count  in  the  declaration  under  which  it  was  admissi- 
ble. The  only  counts  were,  first,  for  a  failure  to  transport 
to  Memphis  ;  second,  for  a  forcible  bringing  back  to  Cor- 
inth. The  accidental  carrying  of  the  hundred  dollar  bill 
beyond  Corinth,  and  its  consequent  detention,  if  a  wrong  at 
all,  was  wholly  independent  of  those  complained  of,  and 
should  have  been  made  the  subject  of  another  count,  "  In 
trespass  for  taking  a  horse,  nothing  can  be  given  in  evidence 
which  is  not  expressed  in  the  declaration ;  and  if  money  be 
paid  over  {i.  e.  to  the  party  taking)  in  order  to  regain  pos- 
session, such  payment  should  be  alleged  as  special  damage." 
(1  Chitty  PI.  44:3).  "  Therefore,  in  trespass  quare  clausum 
fregit,  the  plaintiff  would  not,  under  the  general  allegation 
(  i.  6.  of  alia  enormia),  be  permitted  to  give  evidence  of  the 
defendant's  taking  away  a  horse,"  while  committing  the 
trespass.  (1  Chitty  PI.  443.)  The  principle  is  that  a  recovery 
cannot  be  had  for  an  act  which  amounts  of  itself  to  an  in- 
dependent trespass,  though  connected  with  the  one  sued 
for,  unless  it  is  counted  on  in  the  declaration.  To  allow  it, 
would  operate  as  a  surprise  upon  the  defendant. 

The  original  demand  for  and  taking  of  the  $100  by  the 
first  conductor  was,  perhaps,  a  part  of  the  history  of  tlie 
wrongs  complained  of  by  the  declaration,  and  so  insepara- 
bly connected  with  it  as  to  be  admissible  as  part  of  the 
res  gestce.  The  carrying  of  it  beyond  Corinth  by  the  second 
conductor  was  not,  because  all  the  wrongs  complained  of  by 
the  declaration  ended  with  the  arrival  at  Corinth. 

Judgment  reversed  and  cause  remanded. 
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YICKSBUEG  &  MERIDAN  EAILROAD  COMPANY 
vs.  L.  A.  EAGSDALE. 

54  Mississippi,  200. 

Supreme  Court  of  Mississippi,  Odoher  TeriUy  1876. 

Ordinarily  the  remedy  for  a  grantor  to  regain  his  estate  for  breach  of 
condition  subsequent  is  entry  or  ejectment,  not  a  bill  in  chancery. 
But  the  mere  fact  that  the  forfeiture  is  insisted  on  will  not  deprive 
equity  of  power  to  relieve  where  the  remedy  at  law  is  not  full  and 
complete. 

Where  the  grantee  in  a  deed  containing  a  condition  subsequent  has 
failed  to  comply  with  the  terms  of  the  grant,  or  has  abandoned  the 
estate,  and  the  grantor  is  in  possession,  the  latter  may  maintain  a 
bill  in  equity  to  cancel  the  deed  as  a  cloud  on  his  title  ;  and  on  this 
bill  may  try  the  question  whether  there  has  been  an  abandonment 
or  forfeiture  of  the  grant. 

Although  a  party  cannot  divest  himself  of  a  freehold  estate  by  parol, 
yet  he  may  without  writing  so  conduct  himself  with  reference  to  it 
that  he  will  be  estopped  afterwards  to  assert  a  claim  thereto  ;  and 
this  doctrine  of  estoppel  is  applied  without  reference  to  the  pro. 
visions  of  the  Statute  of  Frauds. 

R.  conveyed  to  a  railroad  company  twenty-two  acres  df  land,  upon  con- 
dition subsequent  that  the  company  should  locate  its  track  and 
depots  as  specified  in  the  deed.  Afterwards  it  was  agreed  by  parol 
between  R.  and  the  president  and  chief  engineer  of  the  company 
that  the  track  and  depots  should  be  located  differently,  that  the 
company  should  re-convey  to  R.  the  twenty-two  acres,  and  that  R. 
should  convey  to  the  company  six  acres,  a  part  of  the  twenty-two. 
The  six  acres  were  marked  off  in  a  map  made  by  the  company,  as  its 
property,  and  the  track  and  depots  located  thereon  according  to  the 
last  agreement.  R.  afterwards  applied  to  the  president  of  the  com- 
pany for  a  re-conveyance.  He  declined  to  make  it  until  it  was  ascer. 
tained  how  much  of  the  twenty-two  acres  another  connecting  railroad 
company  might  need  for  depot  purposes,  stating  that  then  all  not  so 
needed  would  be  re-conveyed.  He  told  R.,  however,  to  go  ahead  and 
make  sales  of  town  lots,  parts  of  the  property,  and  the  company 
would  convey  to  his  vendees.  Upon  the  president's  death,  K. 
brought  this  agreement  to  the  notice  of  his  successor,  who  recognized 
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it,  and  promised  that  it  should  be  carried  out.  R.  laid  off  town  lots 
on  the  sixteen  acres,  and  sold  many,  which  were  afterwards  improved. 
The  company's  officers  were  aware  of  these  sale^,  and  saw  the  im- 
provements being  made.  In  a  subsequent  controversy  between  R. 
and  the  company,  the  latter  asserted  its  right  to  the  whole  twenty- 
two  acres,  denying  the  authority  of  its  president  and  chief  engineer 
to  make  the  agreement  to  re-convey,  and  insisting  that  it  was  void* 
because  not  in  writing.  Held,  that  the  company  was  estopped  to 
deny  the  authority  of  its  officers,  and  that  R  was  entitled  to  all  tho 
land,  except  the  six  acres.  Held,  also,  that  R.,  by  the  agreement 
aforesaid,  had  waived,  as  to  the  six  acres,  his  right  to  a  forfeiture  for 
non-compliance  by  the  company  with  the  condition  in  the  deed. 

In  the  second  agreement  above  mentioned,  made  in  1860,  no  time  was 
fixed  within  which  the  depots  were  to  be  built ;  and,  it  appearing 
that  the  company's  resources  were  much  crippled  by  the  war,  and  at 
its  close  the  road-bed  was  in  bad  condition,  the  failure  to  build 
the  depots  up  to  the  filing  of  this  bill  in  1867  did  not  forfeit  its  right 
to  the  six  acres.  The  discharge  of  passengers  by  this  and  the  con- 
necting companies  on  the  spot  where  the  passenger  depot  was  agreed 
to  be  built  gave  R.,  who  had  put  a  hotel  there,  the  substantial  benefit 
of  the  agreement.  But,  notwithstanding  the  circumstances  afford- 
ing an  excuse  bo  far  for  non-compliance,  the  Court  dismissed  the 
bill,  without  prejudice  as  to  the  six  acres. 

Relief  will  be  decreed  in  equity  to  the  extent  called  for  by  the  evi- 
dence, although  greater  relief  is  claimed  in  the  bill.  Hence,  where 
the  bill  alleges  that  the  defendant  has  abandoned  his  claim  to 
twenty-two  acres  conveyed  to  him  by  the  complainant  on  condition 
subsequent,  the  latter  may  be  relieved  as  to  sixteen  acres,  if  the 
proof  is  that  the  abandonment  was  to  that  extent  only. 

Appeal  from  the  Chancery  Court  of  Hinds  County. 
Hon.  E.  W.  Cabaniss,  Chancellor. 

W.  L.  Nugent^  for  the  appellant. 

Harris  (&  George^  for  the  appellee. 

SiMRALL,  C.  J.,  delivered  the  opinion  of  the  Court. 

In  1857,  the  Southern  Railroad  Company  (now  the  Yicks- 
burg  and  Meridan  Eailroad  Company)  was  prosecuting  the 
construction  of  its  road  eastward  from  Brandon  ;  and  antici- 
pated making  a  junction  with  the  Mobile  and  Ohio  Rail- 


AMERICAN  RAILWAY  REPORTS. 


437 


Vicksburg  &  Meridan  R.  R.  Co.  vs,  L.  A.  Ragsdale, 

road,  within  the  course  of  three  years  or  thereabouts.  At 
the  same  time,  the  North-eastern  and  South-western  Ala- 
bama Railroad  Company  were  constructing  a  line  of  road, 
pointing  to  a  western  terminus  at  the  same  place.  L.  A. 
liagsdale,  who  had  become  a  large  proprietor  of  land  at  or 
near  the  point  of  the  projected  junction  and  intersection, 
was  desirous  of  reaping  the  advantages  of  the  enhanced 
value  of  his  property  consequent  upon  bringing  together 
these  roads  on  his  land.  As  an  inducement  to  the  several 
companies,  he  made  the  proposal  contained  in  paper  Exhibit 
A  to  his  bill,  offering  to  donate  to  each  about  twenty-seven 
acres  of  land.  The  purpose,  as  respects  the  North-eastern 
and  South-western  company,  was,  that  it  should  adopt  the 
land  as  the  depot  site  tor  the  South-west  terminus  of  its 
road.''  The  purpose  for  which  the  offer  was  made  to  the 
Vicksburg  and  Meridan  Company  is  thus  expressed:  I 
do  further  agree  to  deed  to  the  Southern  Railroad  Company 
a  strip  "  (describing  it)  whenever  the  said  Southern  Rail- 
road Company  shall  likewise  in  the  same  manner  adopt 
such  strip  as  the  Nortli-eastern  or  terminus  of  its  road." 
Ragsdale  agreed  that  the  length  and  position  of  the  depot 
sites  should  be  arranged  as  the  companies  might  see  fit,  pro- 
vided that  all  were  parallel  with  each  other ;  and  provided 
that  one  acre  of  ground  should  be  setaptirt  for  his  exclusive 
use,  which  should  be  opposite  the  eighty-one  acres  to  be 
granted  to  the  companies.  This  paper  is  dated  Oct.  12, 
1857.  On  the  same  day  he  submitted  another  proposal  to 
the  companies,  to  make  joint  purchases  of  land,  and  a  loan 
of  money  by  them  to  him,  which  was  rejected.  On  March 
5,  1858,  Ragsdale  conveyed  by  deed  tweuty-two  acres  and  a 
fraction,  part  of  that  described  in  Paper  A,  to  the  Southern 
Railroad  Company.  Immediately  following  the  covenants 
of  \varranty  are  these  words :  It  is,  however,  expressly 
understood  that  the  above  conveyance  is  made  for  a  location 
of  the  Southei'n  Railroad  at  the  crossing  of  the  Southern 
Railroad  with  the  Mobile  and  Ohio  Railroad,  not  differing 
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at  right  angles  from  the  location  made  by  Ilaiipt  in  1853 
more  than  one  lumdred  and  twenty-five  feet." 

The  substance  of  the  case  stated  in  the  bill  is,  that  the 
propositions  embodied  in  Paper  A  and  the  conveyance  in 
Exhibit  C  were  made  by  Ragsdale  for  the  purpose  of  secur- 
ing the  location  of  the  terminus  of  the  Southern  Railroad 
at  the  place  therein  mentioned.  Ragsdale,  the  complainant, 
was  the  owner  of  adjacent  lands,  and  was  desirous  that  the 
future  city  should  develop  on  his  domains,  rather  than  on 
those  of  rival  proprietors.    He  also  contemplated  the  erec- 
tion of  a  hotel  convenient  to  the  passenger  depot,  for  the 
entertainment  of  travellers.    As  before  stated,  the  oiier  in 
Paper  A  was  addressed  to  the  three  companies ;  but  was 
accepted  only  by  the  Southern  Railroad  Company,  to  which 
subsequently  most  of  the  land  offered  in  exhibit  A  was*  con- 
veyed by  the  deed  Exhibit  C.    The  complainant  alleges 
that  the  company  did  not  enter  upon  the  land  and  enjoy  it 
for  the  purpose  mentioned  in  the  grant,  but  abandoned  it; 
and  the  complainant  was  notified  by  the  president  of  the 
company,  Mr.  Smedes,  that  a  final  location  of  the  depot 
could  not  be  made  until  a  co-operative  arrangement  was 
made  with  the  Alabama  Company  ;  that  the  Southern  Rail- 
road Company  would  only  want  so  much  of  the  land  which 
he  had  conveyed  to  them  as  would  be  necessary  for  railroad 
purposes,  that  he  might  go  on  and  sell  off  the  property ; 
and,  when  the  depot  was  finally  located,  a  re-conveyance 
would  be  made  of  all  that  was  not  needed.    In  lieu  of  this 
re-conveyance,  Ragsdale  was  to  give  them  other  six  acres. 
Finally,  the  Southern  Railroad  Company,  in  conjunction 
with  the  Mobile  and  Ohio  Railroad  Company,  selected  a 
place  for  a  passenger  depot  contiguous  to  his  hotel,  the  title 
to  which  was  in  him,  and  which  he  was  required  to  convey, 
and  did  convey  reluctantly.    Ragsdale  alleges  that  he  has 
continued  in  possession  of  the  land  embraced  in  paper  A 
and  the  conveyance  C ;  and  that  the  non  performance  by 
the  railroad  company  of  their  contract  has  entailed  very 
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heavy  losses  on  him,  which  he  particularizes  in  his  bill. 

The  railroad  company  demurred  to  the  bill  on  two 
grounds  :  First,  that  the  Chancery  Court  has  no  jurisdiction  ; 
second,  that  a  Court  of  law  has  full  and  complete  jurisdic- 
tion.   The  demurrer  was  overruled. 

The  answer  of  the  company  admits  its  intention,  in  1857, 
to  intersect  the  Mobile  and  Ohio  Railroad  at  or  near  Meri- 
dan, and  that  Ragsdale  submitted  the  propositions  in  A  and 
E  to  the  several  companies  ;  but  denies  that  they  were  de- 
pendent the  one  on  the  other,  to  be  accepted  or  rejected  as 
a  whole.  Nor  was  it  necessary  for  all  the  companies  to  ac- 
cept, in  order  to  make  them  or  either  of  them  obligatory. 
The  respondent  accepted  the  offer  in  Paper  A,  but  rejected 
B,  because  not  disposed,  nor  competent  to  engage  in  a  large 
^  land  speculation.  The  respondent's  board  have  complied 
with  the  terms  of  the  proposal  as  to  the  terminus  of  their 
road,  and  have  adopted  the  same.  They  have  mpde  their 
location  within  the  limits  prescribed  in  the  deed  Exhibit  C, 
and  that  is  the  point  of  their  crossing  or  intersection  with 
the  Mobile  and  Ohio  Road.  The  answer  denies  that  the 
respondent  or  its  agent  held  out  false  inducements  to  Rags- 
dale  as  to  the  location  of  his  hotel,  and  denies  that  it  aban- 
doned the  grant  in  A ;  but  avers  that,  under  that  proposal^ 
the  respondent,  Ragsdale  and  the  Alabama  Company  were 
endeavoring  to  effect  an  arrangement  satisfactory  to  aU 
parties,  for  the  location  of  a  joint  depot,  but  failed  ;  and 
that  thereupon  Ragsdale  proposed,  and  the  respondent  ac- 
cepted, the  grant  in  deed  Exhibit  C.  The  writing  A  did  not 
bind  the  Southern  Railroad  Company  and  the  Seima  Rail- 
road Company  to  erect  a  joint  depot,  but  only  obliged  them 
to  intersect  the  Mobile  and  Ohio  Road  within  certain  limits. 
The  respondent  proposed  to  build  their  depot  at  a  certain 
point  of  the  long  strip  donated  ;  but  the  Selma  Company 
preferred  to  build  their  depot  off  the  strip.  Ragsdale  built 
his  hotel,  to  induce  the  respondent  to  make  the  intersection 
at  the  point  he  desired.     Neither  Smedes,  Emanuel  or 
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"Wadley  had  authority  to  surrender  any  of  the  rights  of  tlie 
company,  nor  have  their  acts  been  ratified  by  its  board  of 
managers.  The  conduct  of  the  company  has  uot  been 
vacillating  touching  the  location  of  a  passenger  depot. 
During  the  war,  it  used  temporarily  the  depot  of  the 
Mobile  and  Ohio  Company,  a  short  distance  below  the  point 
fixed  for  the  permanent  location.  After  the  war,  it  arranged 
with  the  Alabama  and  Mobile  and  Ohio  companies  in  the 
limits  described  by  the  respondent  and  Ragsdale,  as  set 
forth  in  Exhibits  4  and  5  to  tlie  answer.  The  respondent 
has  complied  with  all  the  conditions  of  the  grant.  It  was 
disclosed  in  the  answer  that  the  company  had  included  the 
land  in  Exhibits  A  and  C  in  a  mortgage  or  trust  deed  for  its 
creditors.  By  agreement  the  trustees  were  permitted  to 
become  parties,  and  the  answer  was  to  have  also  the  oft^ce 
of  a  cross-bill. 

The  questions  for  solution  are  two :  First,  Was  the  Chan- 
cellor right  in  overruling  the  demurrer  to  the  bill  ?  Second, . 
Is  the  final  decree  right  on  the  pleadings  and  evidence  ? 

The  grounds  of  the  demurrer  are  that  a  Court  of  chancery 
has  no  jurisdiction  that  a  Court  of  law  has.  To  maintain 
that  proposition,  it  is  said  that  the  writing  A  and  the  deed 
Exhibit  C  are  upon  a  condition  subsequent,  or  upon  a  mere 
covenant  that  the  land  granted  shall  be  put  to  a  particular 
use.  If  the  former  be  the  true  interpretation  of  tne  instru- 
ment, then  it  is  insisted  that  the  only  redress  of  Ragsdale 
would  be  to  enter  for  condition  broken,  or,  by  what  in  this 
country  would  be  an  equivalent  act,  claim  the  property  for 
that  reason  by  sult'in  ejectment;  if  the  latter,  his  remedy 
would  be  damages,  in  an  action  on  the  covenant  for  its 
breach.    This  point  was  not  seriously  pressed. 

Conceding  that  the  grant  was  upon  condition  subsequent, 
ordinarily  a  Court  of  equity  would  decline  to  decree  a  for- 
feiture of  the  estate  for  condition  broken.  The  doctrine  on 
that  subject  was  examined,  and  correctly  stated  we  thiiik,  in 
'Memphis  and  Charleston  Railroad  vs.  Neighbors  51  Miss. 
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412.  In  such  grants,  there  remains  in  tlie  grantor  a  "bare 
^possibility  of  reverter"  on  condition  broken,  of  which  he 
may  avail  or  not  at  his  election.  The  estate  has  passed  and 
vested  in  the  grantee,  subject,  however,  to  be  divested  by 
the  grantor  or  his  heirs,  by  entry,  or  an  equivalent  act, 
whereby  he  or  they  are  restored  to  his  former  or  original 
estate,  and  may  recover  possession  in  a  Court  of  law.  The 
remedy  at  law  is  full,  adequate  and  complete.  The  grantor, 
being  fully  restored  to  his  original  legal  estate,  has  no  occa- 
sion to  go  into  a  Court  of  chancery  to  recover  the  property. 
Besides,  a  Court  of  equity  Avill  decline  to  entertain  a  bill  for 
the  recovery  of  an  estate  where  the  right  is  founded  purely 
upon  a  forfeiture.  But  if  the  complaining  party  has  an 
unquestioned  right  to  the  property,  and  for  any  cause  has 
no  remedy  at  law,  another  principle,  wdiich  lies  at  the  foun- 
dation of  all  chancery  jurisdiction,  asserts  itself ;  and  that  is, 
that  it  will  relieve  in  every  meritorious  case  if  the  Court  of 
law,  by  reason  of  its  inflexible  rules,  cannot.  In  many  in- 
stances the  inquiry  is,  not  whether  there  may  not  be  redress 
at  law,  but  whether  that  Court  is  able  to  give  full  and  com- 
plete remedy. 

If  Ragsdale  were  asserting  a  reclamation  of  the  estate 
which  he  had  granted  to  the  Southern  Railroad  Company 
upon  the  naked  ground  of  the  breach  of  a  condition  sub- 
sequent, we  should  be  compelled  by  the  authorities  to  de- 
clare that  he  had  brought  his  plaint  in  the  wrong  Court. 
He  alleges,  however,  that  the  Southern  Railroad  Co)npany 
did  not  enter  upon  and  occupy  the  land,  but  that  he  has 
remained  in  the  possession  since  the  date  of  the  grant ;  that 
Smedes,  its  president,  intrusted  with  the  duty  of  making  a 
final  location  of  the  depot,  authorized  him  to  sell  off  lots 
in  the  premises  embraced  in  instruments  A  and  B ;  that  he 
did  make  many  sales  ,  and  that  purchasers  have  made  valu- 
able improvements.  If  these  allegations  be  true  (and  they 
must  be  so  accepted  on  demurrer),  it  were  absurd  to  say 
that  he  must  make  demand  on  himself  for  the  restoration  of 
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property  in  his  own  possession,  or  that  he  could  be  both 
phiintift'  and  defendant  in  the  action  of  ejectment.  Tlie 
grant  was  made  to  be  utilized  as  the  terminal  point  of  the 
road.  At  its  date  an  actual  location  had  not  been  made. 
The  inducement  that  actuated  the  grantor  was  that  this  ru- 
ral-property, fields  and  forest,  would  become  urban  lots, — 
the  site  of  a  flourishing  town,  that  would  grow  up  around 
these  terminal  and  intersecting  railroads.  There  would  be 
no  occasion  to  appropriate  the  land  until  entered  upon  for 
railroad  uses.  That  would  happen  in  1860  or  1861,  when 
the  junction  would  be  made  with  the  Mobile  and  Ohio 
Koad. 

The  bill  av^ers  that  the  company  never  did  enter  upon  and 
use  the  land  for  the  purpose  granted ;  but  that  it  abandoned 
the  grant,  made  its  junction  with  the  Mobile  and  Ohio 
Eoad  at  another  point,  and  built  its  depot  on  ground  ob- 
tained from  that  company. 

We  are  of  the  opinion  that  a  Court  of  chancery  has  juris- 
diction, on  the  case  made  in  the  bill,  to  displace  and  can- 
cel the  instruments,  on  the  grounds,  first,  that  the  com- 
pany never  entered  upon  the  lands  and  used  them  for  the 
purposes  contemplated ;  second,  that  Ragsdale  and  his 
assignees  have  been  in  the  continuous  possession,  and  there- 
fore an  action  at  law  to  test  his  title  to  the  property  would 
not  lie  ;  third,  that  the  company  abandoned  whatever  claim 
or  riglit  it  had.  We  announce  this  conclusion,  although 
the  estate  in  the  railroad  company  might  be  construed  to 
be  on  condition  subsequent.  To  hold  otherwise  would  deny 
to  the  complainant  an  opportunity  to  test  his  right  to  the 
property,  and  displace  the  instruments  which  becloud  it. 
For  it  could  not  be  denied,  that,  after  a  party  has  establish- 
ed liis  right  at  law,  a  Court  of  chancery  would  cancel  the 
evidence  of  title  in  his  grantee.  We  think  the  demurrer 
was  properly  overruled. 

The  issue  made  by  the  answer  is,  whether  the  Yicksburg 
and  Meridan  Railroad  Company  have  or  not  abandoned  or 
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forfeited  all  the  rights  assured  to  tliem  bj  the  instruments 
set  forth  in  Exhibits  A  and  B.  This  includes  (for  the 
purposes  of  the  case  on  the  merits)  any  minor  heads  into 
wliich  the  subject  may  be  divided.  Ragsdale  alleges  in  his 
bill  that  the  offers  made  in  the  writings  A  and  B,  to  bind 
him,  required  the  acceptance  of  the  three  companies  ;  and 
that  Sandford,  through  whom  the  papers  were  to  be  pre- 
sented, was  instructed  to  so  notify  the  companies.  One  of 
the  companies  accepted  the  offer  in  Exhibit  A.  It  is  mani- 
fest, on  the  face  of  that  writing,  that  the  three  parcels  of 
land  were  tendered  to  the  companies,  so  as  to  bring  their 
depots  together,  and  as  affording  accommodations  of  that 
sort.  Ragsdale  disclaimed  insisting  upon  any  other  restric- 
tion than  that  they  should  be  built  parallel  to  each  other  • 
and  that  he  should  retain  one  acre  opposite  the  jTassenger 
depot  for  his  own  use,  to  be  located  by  the  engineers,  as 
shown,  for  the  site  of  a  hotel.  The  plan  could  not  be  com- 
pletely carried  out,  unless  all  the  companies  accepted.  There 
is  plausibility  and  force  in  the  complainant's  allegation  that 
he  would  not  be  bound,  unless  all  of  them  agreed  to  the 
terms. 

The  deed  Exhibit  C  is  dated  the  5th  of  March,  1858, 
about  twelve  months  after  the  date  of  Exhibit  A,  and  em- 
braces the  same  land  except  about  five  acres  ;  the  part  omitted 
being  on  the  eastern  end  of  the  parcel,  to  which  Ragsdale 
did  not  have  title.  Whether  the  deed  was  intended  to  be 
in  execution  of  the  offer  made  in  A,  inasmuch  as  it  conveyed 
all  the  land  that  Ragsdale  owned,  or  whether  it  was  a  new 
and  independent  arrangement,  is  left  in  doubt.  An  exhibit 
to  the  deposition  of  Dr.  Emanuel,  president,  gives  counten- 
ance to  the  latter  theory.  On  the  19th  of  March,  1858, 
Dr.  Emanuel  communicated  to  the  Board  of  Managers  that 
Yosberg,  the  engineer,  liad  agreed  with  the  property  owners 
as  to  the  precise  line  of  the  trade  up  to  the  crossing  with 
the  Mobile  and  Ohio  Road,  and  had  accepted  the  deed  (Ex- 
hibit C)  donating  land  without  restriction  as  to  its  use,  and 
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that  Yosberg  requested  tlie  board  to  ratify  his  act.  Tlie 
board,  however,  neither  approved  nor  disapproved.  Dr. 
Emanuel  in  his  communication,  stated  that  Yosberir  had 
accepted  the  deed  witliout  restriction  as  to  the  use  of  the 
jDroperty.  The  deed,  however,  does  contain  a  stipulation  on 
that  subject.  The  subsequent  conduct  of  the  board  indi- 
cates that  the  company  did  not  feel  bound  by  the  location 
which  Yosberg  had  made  ;  for  the  final  and  definite  loca- 
tion was  made  afterwards,  by  Smedes  and  Wad  ley,  chief 
engineer.  In  what  year  this  occurred  the  witnesses  are  not 
agreed.  Crooker  fixes  it  in  1860  ;  and  he,  from  his  partici- 
pation in  the  work,  is  probably  correct.  That  location  be- 
gan at  a  poiut  on  the  Ilaupt  survey  about  two  thousand 
feet  from  the  Mobile  and  Ohio  Road,  and  about  three- 
fourths  of  a  mile  west  of  Meridian,  by  a  deflection  in  a 
southerly  direction,  describing  a  curve,  until  it  came  to  the 
Mobile  and  Ohio  Road.  Fleming,  chief  engineer  and 
superintendent  of  the  Mobile  and  Ohio  Road,  Smedes,  pres- 
ident, and  Wadley,  chief  engineer  of  the  Southern  Raih'oad 
Company,  participated  in  the  negotiations  and  tlie  final 
arrangement.  Ragsdale,  as  a  land-owner  deeply  interested 
in  the  subject,  participated  in  the  counsels,  and  heartily 
consented  to  the  conclusions. 

The  road  was  to  be  located  as  just  described.  The  Mo- 
bile and  Ohio  Railroad  company  were  to  donate  or  sell  for 
a  nominal  consideration  to  the  Southern  Railroad  Company 
ten  acres  of  land  for  depot  purposes.  Ragsdale  was  to  give 
six  acres  immediately  east  of  and  adjoining  the  ten-acre  lot 
to  the  same  company ;  which  w^as  to  re-convey  to  him  all 
the  land  previously  donated  by  him  to  the  company.  Im- 
mediately after  the  parties  had  thus  agreed,  Crooker,  a  sub- 
ordinate of  AVadley,  (and  present  when  the  negotiations 
were  going  on),  under  direction  of  "Wadley,  made  a  map, 
showing  the  route  of  the  road,  the  contemplated  depot  sites, 
and  the  parcels  of  land,  to  be  donated  to  the  Southern  Rail- 
road Company.    This  map  is  an  exhibit  to  Crooker's  de- 
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position.  The  exact  boundaries  of  the  ten  and  six  acre 
lots  are  defined.  The  six  acres  extend  east,  the  north  and 
south  h'nes  being  parallel,  the  latter  abutting  on  tlie  right  of 
way  of  the  Mobile  and  Ohio  Road.  The  Southern  Kaih*oad 
Company  would  thus  acquire  about  sixteen  acres,  in  a  body, 
for  its  uses,  over  part  of  which  its  road  would  be  built,  un- 
til it  entered  upon  the  right  of  way  of  the  Mobile  and  Ohio 
Tioad,  and  formed  a  junction  with  it.  Ragsdale  states  in 
his  deposition  that  Wadley  represented  to  Smedes  that  the 
land  originally  intended  for  the  depot  site  was  not  suitable, 
and  that  it  should  be  moved  farther  south,  on  land  belong- 
ing to  the  Mobile  and  Ohio  Company.  It  had  all  along 
been  desired  by  the  Southern  Railroad  Company  and  by 
Ragsdale  that  the  Alabama  Company  would  unite  in  a  com- 
mon or  closely  contiguous  depot.  That  company  took  no 
part  in  the  arrangement  we  have  been  considering,  but  sub- 
sequently located  its  depot  at  a  point  about  forty-two  feet 
east  of  the  point  designated  on  the  map  as  site  of  "  joint 
passenger  depot,"  on  land  purchased  from  Ragsdale. 

Ragsdale  exhibited  great  anxiety  that  the  company  should 
make  the  re-conveyance  as  had  been  agreed.  He  made 
several  applications  to  Smedes  for  the  deed.  Smedes  post- 
poned compliance,  as  his  letters  show,  in  the  hope  that  the 
Alabama  Company  would  finally  agree  on  the  same  ground 
for  the  site  of  its  terminus  and  depot ;  and  he  did  not  know 
how  much  ground  that  company  might  need.  Urged  in 
repeated  letters,  Smedes,  under  date  of  Oct.  23,  1860,  claim- 
ing further  postponement,  said,  "  You  can  make  any  sale 
that  you  design  making,  with  the  understanding  that  we  will 
convey  to  the  parties  such  of  the  lands  as  we  may  find  not 
needful  for  railway  purposes,  as  that  is  the  object  for  which 
we  design  using  it."  After  Smede's  death,  in  1863,  Rags- 
dale called  the  attention  of  Dr.  Emanuel,  the  then  president 
of  the  company,  to  Smede's  letters,  and  also  to  one  written 
by  Wadley  the  8th  of  June,  1863,  in  reference  to  the  land 
arrangement,  and,  as  may  be  inferred  from  Dr.  Emanuel's 
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reply,  urging  the  re-conveyance.  Dr.  Emanuel  answered, 
That  the  arrangement  should  be  carried  out  in  good  faith, 
'  and  at  the  first  meeting  of  tlie  board  of  managers  he  sliould 
recommend  that  course.*'  The  letter  of  Wadley  referred  to 
contains  a  recital  of  the  arrangement  made  in  1859  or  1860, 
and  closes  with  the  expression,  "  that  it  is  right  and  just  the 
agreement  should  be  carried  out  in  good  faith."  Wadley 
h^d  reported  the  land  in  Exhibit  C,  on  account  of  the  cost 
of  grading,  as  unsuitable  for  the  purpose  intended.  Smedes 
concurred  in  that  view.  Hence  we  might  expect  a  new  ar- 
rangement, such  as  was  iinally  made. 

It  is  important  in  this  connection  to  look  at  the  acts  of 
the  several  parties,  induced  by  this  agreement  and  directly 
referable  to  it.    The  Mobile  and  Ohio  Railroad  Company, 
in  performance  of  its  engagement,  donated  or  conveyed  for  a 
nominal  consideration  the  ten  acres  to  the  Southern  Rail- 
road Company.    The  latter  company  constructed  its  road, 
and  made  its  connection  with  the  Mobile  and  Ohio  Road, 
on  the  line  selected,  and  as  laid  down  on  Crooker's.  map. 
Ragsdale,  with  Smede's  consent,  went  on  to  sell  lots  in  the 
territory  embraced  in  Exhibits  C  and  A,  but  outside  of  the 
six-acre  lot.  His  vendees,  or  many  of  them,  have  improved 
the  property,  by  the  erection  of  expensive  houses.    If  all 
these  things,  done  on  the  faith  of  the  agreement,  are  not 
irrevocable,  some  of  them  are.    ^^othing,  perhaps,  requisite 
to  a  complete  performance  remained  undone  in  1867,  when 
the  bill  was  filed,  except  the  erection  of  a  passenger  depot 
in  front  of  Ragsdale's  hotel,  and  the  re-conveyance  to  Rags- 
dale. 

The  parties  seem  to  have  intended  (judging  from  the 
language  used  by  most  of  the  witnesses)  that  Ragsdale 
should  convey  the  six  acres  to  the  Southern  Railroad  Com- 
pany. But  that  ceremonial  would  have  been  idle  and  un- 
necessary. For  these  isix  acres  constituted  part  of  the  tract 
of  twenty-two  acres  embraced  in  the  deed  Exhibit  C,  con- 
veyed by  Ragsdale  to  the  company.    The  legal  title  was  in 
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the  company,  and  has  abided  there  ever  since.  Smedes, 
who  was  an  eminent  lawyer,  understood  the  matter  in  its 
*"true  hght,  as  it  actually  was ;  for  he  speaks  of  the  quantity  * 
of  land  to  be  retained  by  the  company  out  of  that  which 
Eagsdale  had  deeded  to  them. 

Each  of  the  parties,  in  the  manner  and  to  the  extent 
already  stated,  have  acted  on  the  faith  of  the  agreement ; 
so  far  as  these  acts,  according  'to  their  quality  and  nature, 
have  efficiency  in  a  Court  of  equity  to  ratify  the  agreement, 
they  ought  to  have  force  by  way  of  estoppel  in  pais.  Rights 
have  grown  up,  deeply  involving  others  not  parties  to.  this 
suit,  which  could  be  complicated  and  embarrassed,  if  these 
litigants  would  gainsay  their  acts.  Can  the  agreement  be 
sustained  in  the  state  of  the  pleadings  consistently  with  the 
doctrines  of  a  Court  of  equity  ? 

The  legal  title  to  the  entire  twenty-two  acres  conveyed  by 
deed  Exhibit  C  is  in  the  Southern,  now  Yicksburg  and 
Meridan,  Railroad  Company.  Ragsdale,  for  certain  rea- 
sons'set  forth  in  his  bill,  claims  that  the  evidence  of  that 
title  should  be  cancelled.  He  further  claims  a  release  from 
the  committal  which  the  acceptance  of  his  offer  in  Exhibit 
A  may  have  imposed  on  him.  The  defendant  corporation 
denies  and  contests  the  relief,  or  any  part  of  it,  which  he 
seeks.  It  insists  on  the  validity  of  both  instruments,  and 
the  full  measure  of  right  and  benefit  which  each  bestows, 
and  repudiates  the  authority  of  Smedes  and  Wadley  to  sur- 
render any  part  of  the  property  included  in  those  instru- 
ments. 

We  know  of  no  rule  of  equity  which  denies  relief  to  a 
party  altogether  because  he  has  made  a  false  claim  as  to  a 
part  of  it.  In  so  far  as  he  has  shown  title  to  relief,  to  that 
extent  he  should  be  redressed.  We  are  satisfied  from  the 
evidence  that  whatever  rights  the  company  acquired  under 
these  instruments  were  abandoned,  or  intended  to  be  aban- 
doned,  in  ydxt^  by  the  substituted  arrangement  of  1859  or 
1860. 
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But  tlie  objection  is  interposed  tliat  a  freehold  title  to 
land  cannot  be  transmitted  by  a  mere  verbal  agreement. 
*Tlie  argument  is  that  the  new  agreement  is  not  in  writing  ; 
and  how  sliall  the  proliibition  of  the  Statute  of  Frauds  be 
escaped  ?  It  is  said  that  the  renunciation  by  Smedes,  the 
president,  of  right  to  all  the  land  except  the  six  acres  was 
but  a  mere  declaration  ;  and  more  than  that,  the  defendant's 
answer  denies  his  authority  thus  to  bind  the  company. 

There  has  been  developed  in  the  Court  of  cliancery  the 
doctrine  of  equitable  estoppel,  a  beneficent  doctrine,  which 
operates  for  the  advancement  of  justice  in  proper  cases, 
without  date  or  record  ;  which  takes  hold  of  the  conscience 
of  a  party,  and  closes  his  mouth  now  because  he  was  silent 
when  it  was  his  duty  to  speak ;  and  which  will  not  tolerate 
a  denial  of  his  declarations  or  acts,  on  tlie  faith  of  which 
others  have  engaged  in  important  transactions.  An  heir 
who  has  received  money  for  his  land,  sold  under  a  probate 
decree  by  the  administrator  or  guardian,  is  estopped  to 
assert  his  legal  title,  unless  he  puts  the  parties  in  their 
former  condition,  if  that  be  practicable.  {Lee  vs.  Gardiiier 
26  Miss.  521 ;  Kemjpe  vs.  Pintard,  32  Miss.  324: ;  Wilie  vs. 
Brooks^  45  Miss.  542  ;  Gowen  vs.  Alsop^  51  Miss.  158 ;  Dick- 
son vs.  Green,  21  Miss  612 ;  Nixon  vs.  Carco,  28  Miss.  414.) 
One  who  induces  another  to  buy  his  paper  shall  not  set  up 
a  defence  that  would  be  good  against  tlie  assignor.  \_Laud 
vs.  LacoHte,  5  How.  (Miss  )  471;  McMicrran  vs.  Soria,  4  How. 
(Miss.)  154.]  One  who  stands  by  and  sees  another  assert 
title  to  his  property  and  sell  it,  will  not  be  heard  to  dispute 
the  title  of  the  purchaser,  if  he  remained  silent,  and  did  not 
when  good  morals  and  honesty  required  it,  disclose  his  rio-ht. 

These  principles  have  application  to  the  conduct  of  the 
defendant  corporation.  Though  it  may  deny  the  authority 
of  Smedes,  it  stood  by,  year  after  year,  and  saw  Eagsdale 
asserting  ownership  over  part  of  the  land,  which  he  had 
donated,  and  his  vendees  erecting  costly  structures,  and 
enjoying  their  several  premises  yet  never  once  protested 
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that  Ragsdale  was  a  usurper,  and  his  vendees  were  improv- 
ing property  which  was  not  rightfully  theirs.  The  ground 
was  laid  off  into  streets,  squares  and  lots.  The  sound  of  the 
hammer  was  heard,  month  after  month  and  year  after  year, 
until  the  vacant  ground  was  covered  with  houses,  and  be- 
came the  theatre  of  trade  and  business.  If  the  company, 
who  daily  saw  these  things,  during  all  this  time  remained 
silent,  and  did  not  so  much  as  protest  against  them,  or 
notify  Ragsdale  and  his  vendees,  it  would  be  inequitable 
and  unconscientious  to  permit  it  to  do  so  now.  A  natural 
person  w^ould  be  put  under  estoppel  in  similar  circumstan- 
ces :  we  cannot  sanction  a  more  lenient  rule  for  a  corpora- 
tion. We  are  satisfied  that  the  defendant  is  estopped  to 
deny  the  abandonment  of  right  to  all  the  land  except  the 
six  acres.  That  being  so,  and  the  complainant  and  his  ven- 
dees being  in  possession,  the  outstanding  legal  title  ought 
to  be  vacated  or  surrendered.  But  it  is  obvious  that,  for 
the  very  reasons  which  should  preclude  the  defendant  from 
holding  title  to  sixteen  of  the  twenty-two  acres,  the  com- 
plainant should  be  denied  relief  as  to  the  six  acres.  There 
has  been  no  abandonment  of  that,  nor  so  much  as  a  com- 
plaint that  it  has  been  misapplied. 

We  have  already  said  that  the  grantee  of  an  estate,  de- 
feasable  on  condition  subsequent,  takes  the  title,  as  if  no 
such  qualification  was  attached  to  it,  until  the  grantor  elects 
to  reclaim  for  non-performance  of  the  condition.  The  acts 
manifesting  the  election,  such  as  entry,  continual  claim,  the 
action  of  ejectment,  are  done  in  pais.  Tliey  serve,  how- 
ever, to  convert  the  possibility  of  reverter  into  a  re-investiture 
of  the  original  estate.  The  grantor  is  clothed  upon,  as  it 
were,  with  the  complete  legal  title.  But,  like  other  rights 
to  property,  it  may  be  barred  by  the  Statute  of  Limitations, 
or  defeated  by  estoppel.  (4  Kent,  Com.  138  ;  Memphis  d) 
Charleston  E.  R.  vs.  Neighhors^  5 1  Miss.  412).  It  is  upon  this 
latter  ground  that  we  have  said  that  the  defendant  was 
estopped  to  deny  the  complainant's  right  to  part  of  the  laud 
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As  a  grantor  who  proposes  to  take  advantage  of  a  for- 
feiture .may  regain  the  legal  title  by  an  act  in  pais so  in 
like  manner  he  may  waive  tlie  forfeiture.  The  consequence 
of  a  non-compliance  with  the  stipulation  in  the  deed  of 
1858  would  be  the  loss  of  the  estate  ;  that  result,  as  we 
have  shown,  was  waived,  as  to  part  of  the  land,  by  specifio 
agreement.  The  conduct  of  Kagsdale,  in  reference  to  this 
part,  has  been  in  conformity  with  that  agreement.  It  was 
put  down  on  Crooker's  map  as  the  property  of  the  company, 
while  all  the  other  land  granted  by  him  is  not  so  designated. 
Ragsdale  never  assumed  to  deal  with  it  as  urban  property, 

laying  it  off  into  streets,  squares  and  lots.  On  all  the 
maps  subsequent  to  1860  these  six  acres  are  excluded  from 
streets,  squares  and  lots.  From  1860,  inclusive,  until  1861, 
in  all  his.communications  with  the  defendant,  as  manifested 
in  the  correspondence,  he  made  no  claim  to  this  lot ;  only 
insisting  upon  a  restoration  of  his  title  to  the  other  land. 
He  states  that  down  to  the  time  of  filing  his  bill  he  was 
willing  to  fulfil  his  contract  by  a  conveyance  of  the  lot. 
The  freight  depot,  he  was  informed  by  Smedes  and  Wadley, 
would  not  be  built  on  the  premises  Exhibit  C,  but  on  the 
land  obtaitied  from  the  Mobile  and  Ohio  Company.  He 
was  cognizant  of  the  location  and  erection  of  the  first 
depot ;  and  of  its  replacement  by  another  near  the  spot, 
after  the  first  was  destroyed,  he  makes  no  complaint.  He 
was  then  aware  that  such  location  would  benefit  the  Mobile 
and  Ohio  Company  by  the  increase  of  the  value  of  its 
lands. 

Ragsdale  complains  that  the  vacillation  of  the  company  in 
the  location  of  its  depot  has  been  in  jurious  to  him,  and  bene- 
ficial to  the  Mobile  and  Ohio  Company  as  land  proprietors. 
He  can  justly  find  fault  with  the  company  for  its  delay  in 
establishing  a  passenger  depot  near  his  hotel.  No  time  was 
stipulated  in  which  that  was  to  be  done.  What  would  be  a 
reasonable  time  would  be  determinable  by  the  circumstances. 
The  road  was  finished  in  the  spring  of  1861,  the  first  year 
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of  the  late  war.  As  proved,  the  cost  of  construction  about 
absorbed  its  means,  so  much  so  that  it  accepted  depot  ac- 
commodations for  a  while  from  the  Mobile  and  Ohio  Com- 
pany. It  could  hardly  be  justly  insisted  that  the  war,  and 
the  military  operations  near  its  western  terminus,  and  the 
hostile  movements  along  its  line,  did  not  furnish  an  excuse 
from  1861  to  1866.  At  the  close  of  the  war,  the  road,  with 
the  rolling-stock,  was  in  a  dilapidated  condition,  requiring 
large  outlays  of  money  to  restore  them.  The  company  was 
poor,  and,  as  we  may  suppose,  must  look  abroad  for  resources. 
The  more  pressing  needs  must  first  be  attended  to,  and  af- 
ford a  reasonable  excuse  for  further  delay.  There  have  been 
delays,  but  no  abandonment 

We  do  not  attach  the  same  import  to  the  transaction  in 
I8166,  between  these  railroad  companies,  as  is  assigned  to  it 
by  the  counsel  for  the  appellee.  That  had  relation  to  an  ob- 
ject which  had  all  along  been  desired  by  Eagsdale  and  the 
Southern  "Railroad  Company, — the  establishment  of  a  joint 
passenger  depot.  The  Alabama  Company,  which  had 
hitherto  held  aloof,  gave  in  its  adhesion.  The  place  selec- 
ted was  in  front  of  his  hotel,  and  conforms  to  the  arrange- 
ment of  1859  or  1860.  A  proposition  was  submitted  to 
Ragsdale,  that  he  should  donate  to  the  Alabama  Company 
a  small  strip  of  land  east  of  the  Mobile  and  Ohio  Road,  and 
parallel  with  it ;  and  that  he  should  make  an  absolute  deed 
to  the  Mobile  and  Ohio  Company,  in  place  of  a  conditional 
grant,  which  he  h»i  previously  made.  Ragsdale  executed 
these  conveyances.  The  Southern  Railroad  Company  ex- 
acted for  itself  no  new  consideration.  That  a  threat  or 
alternative  was  held  out  to  Ragsdale  can  have  no  influence 
on  the  matters  in  litigation  in  this  suit.  The  gain  achieved 
by  him  was  in  bringing  the  passenger  stopping-place  of  all 
the  roads  convenient  to  his  hotel,  when  neither  the  Mobile 
and  Ohio  Road  nor  the  Alabama  Road  had  previously  com- 
mitted itself  on  that  point. 

To  sum  up  our  views  and  conclusions  on  the  whole  sub- 
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ject-matter.  The  Southern  Eail  Eoad  Company  did  not, 
prior  to  1860,  enter  upon  any  of  the  lands  in  question  ;  nor 
was  there  occasion  so  to  do.  Nor  did  it  commit  itself  to 
any  particular  location  of  its  road,  except  so  far  as  the  deed 
of  1858  may  have  done  so.  But  in  the  adjustment  to  which 
we  have  so  often  referred,  all  parties  relieved  themselves 
from  the  stipulation  in  the  deed,  and  devised  a  new  plan. 
Whether,  therefore,  the  location  then  fixed  upon  conformed 
to  that  required  by  the  deed ;  whether  it  was  in  relation  to 
the  Haupt  survey,  as  stipulated  in  the  deed,  or  not, — was  a 
matter  of  no  concern.  For  the  reasons  already  given,  the 
company  is  precluded  or  estopped  from  any  benefit  or  es- 
tate in  the  land,  except  tlie  six  acres.  Since  Ragsdale  and 
his  assignees  are  equitable  owners,  and  have  been  contin- 
uously and  are  now  in  the  enjoyment  of  the  same,  it  is 
equitable  and  just  that  their  right  should  be  perfected,  by 
drawing  to  it  the  fruitless  legal  title  of  the  company.  But 
he  has  failed  to  show  that  any  of  the  relief  sought  has  ap- 
plication to  the  six  acres.  He  had  distinctly  waived  any 
claim  to  that  land,  and  in  effect  consented  that  the  company 
should  enjoy  its  estate  in  them.  His  subsequent  conduct, 
down  to  within  a  few  months  before  the  bill  was  filed,  was 
a  continuous  recognition  of  the  company's  right  to  the 
property.  Moreover,  important  and  irrevocable  acts  have 
been  done  by  some  of  the  parties,  on  the  faith  of  the  waiver. 
The  delay  in  the  full  accomplishment  of  all  that  was  to  be 
performed  by  the  company  has  been  accounted  for  ;  and  the 
complainant  is  now,  and  has  been  for  more  than  eight  years, 
in  the  substantial  enjoyment  of  all  the  benefits  contem- 
plated by  the  plan  to  which  he  assented,  and  more  ;  for  all 
the  roads  discharge  and  receive  passengers  at  the  door 
of  his  hotel. 

Decree  reversed,  and  another  directed  to  be  rendered. 

A  petition  for  a  re-argument  was  filed  by  Eagsdale's 
counsel,  in  which  they  insisted  that  he  was  entitled  to  relief 
as  to  the  whole  twenty. two  acres,  upon  the  ground  that 
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there  had  been  unreasonable  delay  in  building  the  depots,  as 
stipulated  in  the  agreement  of  1860. 

The  Court  refused  the  re-argument,  but  modified  the  de- 
cree so  as  to  dismiss  Ragsdale's  bill  as  to  the  six  acres  with- 
out prejudice. 


HAMPDEN  PAINT  AND  CHEMICAL  COMPANY 
vs.  SPKINGFIELD,  ATHOL  AND  NORTH- 
EASTEEN  EAILROAD  COMPANY. 

124  Massachusetts,  118. 
Shipreme  Court  of  Massachusetts,  March  Term,  1878. 

Under  Gen.  Stats,  c.  63  §§  17,  18,  damages  for  land  taken  by  a  railroad 
must  be  assessed  as  of  the  date  of  filing  the  location  of  the  road,  and 
not  as  of  the  date  when  the  land  was  entered  upon  and  construction  of 
the  road  commenced. 

Petition  to  County  Commissioners  for  a  jury  to  assess 
damages  for  land  taken  by  respondent  railroad. 

The  location  of  the  respondent  railroad  was  filed  March 
20,  1874.  The  construction  of  the  road  was  commenced  in 
August,  1873.  At  the  trial  evidence  was  admitted  against 
respondent's  objection,  showing  the  value  of  the  land  taken 
in  August,  1873,  and  the  presiding  ofiicer  instructed  the 
jury  that  the  damages  were  to  be  assessed  as  of  that  date. 
Respondent  requested  an  instruction  to  the  jury  to  assess  the 
damages  as  of  the  date  of  the  filing  of  the  location  of  the 
road,  which  was  refused.  The  jury  found  a  verdict  for  the 
petitioner. 

The  Superior  Court  accepted  this  verdict ;  and  respond- 
ent appealed  to  this  Court: 
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M,  P.  Knowlton^  for  the  respondent. 
iV^.  A.  Leonard,  for  the  petitioner. 

SouLE,  J.  A  railroad  corporation  has  no  right  to  take 
the  lands  of  any  person  for  the  construction  of  its  road,  ex- 
cept under  and  in  strict  compliance  with  the  provisions  of 
the  Statutes  giving  the  authority,  and  prescribing  the  course 
of  proceeding ;  and  any  attempt  by  such  corporation  to 
assert  rights  in  the  land  of  others,  without  first  taking  the 
prescribed  steps  is  illegal  and  subjects  the  corporation  to  re- 
straint by  injunction.  By  the  Gen.  Sts.  c.  63  §§  17,  18? 
railroad  corporations  are  authorized  to  lay  out  their  roads 
five  rods  wide,  and  are  required  to  file  the  location  of  their 
roads  with  the  Commissioners  of  each  county  through 
which  the  same  pass.  Until  the  location  is  filed,  in  com- 
pliance with  the  terms  of  the  Statute  in  all  particulars  the 
corporation  acquires  no  rights  in  the  land  of  others.  {Derby 
vs.  Farmingham  (&  Lowell  Railroad,  119  Mass.  516 ; 
HousatoniG  Railroad  vs.  Lee  &  Hudson  Railroad^  118 
Mass.  391.)  It  is  manifest,  therefore,  that  on  this  petition 
damages  should  have  been  assessed  as  of  the  date  of  filing 
the  location.  The  respondent  gained  its  rights,  and  the 
petitioner  sustained  its  damage  by  the  filing  of  the  location. 
That  constituted  the  taking  of  the  land.  The  Sheriff,  there- 
fore, erred  in  refusing  to  instruct  the  jury  to  assess  the 
damages  as  of  the  date  of  filing  the  location,  and  in  advising 
the  assessment  as  of  the  date  when  the  land  was  entered 
upon  and  the  construction  of  the  road  commenced.  The 
rule  has  been  laid  down  by  the  Court  in  many  similar  cases. 
{Meacham  vs.  Fitchhurg  Railroad,  4  Cush.  291 ;  Dickenson 
vs.  titcliburg,  13  Gray  546 ;  Whitman  vs.  Boston  <& 
Maine  Railroad,  7  Allen  313 ;  Edmands  vs.  Boston,  108 
Mass.  535 ;  Reed  vs.  Hanover  Branch  Railroad^  105  Mass. 
303.) 

Yerdict  set  aside. 

Endicott  and  Lokd,  J.  J.,  absent. 
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JOSEPH  D.  LITTLE. 

19  Kansas,  267. 

Supreme  Court  of  Kansas,  July  Term,  1877. 

Where  the  Court  below  commits  errors,  but  under  the  facts  of  the  case 
the  errors  are  immaterial,  the  judgment  will  not  be  reversed  therefor. 

Where  the  Court  below  commits  errors,  as  in  charging  the  jury,  but  the 
errors  are  not  saved  by  any  exceptions,  the  judgment  will  not  be  re- 
versed therefor. 

Courts  cannot  say  that,  as  a  matter  of  law,  the  evidence  of  party  must  be 
viewed  with  "suspicion,"  nor  that,  as  a  matter  of  law,  relatives  of  a 
party  litigant  must  be  "held  to  be  more  or  less  biased  against  the 
adverse  party."  While  it  is  the  duty  of  the  trial  Court,  if  asked  to  do 
go,  to  instruct  the  jury  that  they  may  take  into  consideration  the 
interest  or  relationship  of  any  witness  in  weighing  his  testimony,  yet 
the  Court  may  very  properly  leave  it  to  the  jury  to  say  whether  such 
witness  is  biased  or  prejudiced  or  not,  and  whether  his  testimony  must 
be  viewed  with  suspicion  or  not. 

The  plaintiff  was  injured  by  the  fall  of  a  derrick  while  in  the  employ  of 
a  railroad  company  as  a  laborer  in  building  a  culvert.  It  was  shown  on 
the  trial,  that  O.  superintended  the  work  in  building  said  culvert  for 
said  railroad  company,  that  he  hired  the  plaintiff  and  all  the  other 
laborers  on  the  work,  and  had  the  power  to  hire  and  discharge  such 
laborers  whenever  be  thought  proper  to  do  so  ;  and  although  the 
materials  and  machinery  for  the  work  were  furnished  to  O.  by  other 
and  superior  agents  of  the  railroad  company,  yet  that  it  was  the  duty 
of  O.  to  inspect  such  machinery,  to  see  that  it  continued  in  good  order, 
and  to  report  to  his  superiors  so  that  they  might  furnish  him  other 
machinery  if  it  became  defective  ;  that  while  O.  was  using  said  derrick 
it  became  defective  and  he  knew  it  but  he  nevertheless  continued  the 
work  and  continued  to  use  it,  and  in  consequence  of  such  defect  it  fell 
and  injured  the  plaintiff  while  he  was  at  work  for  the  company,  and 
under  the  orders  of  O  Held,  That  the  plaintiff  and  O.  were  not  mere 
fellow-servants  of  the  railroad  company,  but  that  O,,  with  reference  to 
the  plaintiff,  was  a  superior  servant  or  agent,  and  the  representative  of 
the  railroad  company,  and  that  the  company  is  responsible  to  the 
plaintiff  for  his  said  injuries  caused  by  the  negligence  of  0. 
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The  Court  below  did  not  err  in  admitting  evidence  as  to  what  O.  said, 
or  what  was  said  to  him,  prior  to  said  accident,  concerning  the  insuf- 

,  ficiency  of  said  derrick.  Such  evidence  was  proper  for  the  purpose  of 
showing  that  O.  knew  that  the  derrick  was  unsafe. 

Error  from  Wyandotte  District  Court. 

All  necessary  facts  are  stated  in  tlie  subjoined  opinion. 
At  the  April  Term,  1876,  of  the  District  Court,  Little  re- 
covered judgment  for  $1,050,  and  the  costs  of  suit,  and  the 
railway  company  brings  the  case  here. 

</.  jP.  Usher,  and  C.  K  Bretlierton,  for  plaintiff  in  error. 
B,  B,  Hadley^  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 
Valentine,  J. :  This  was  an  action  to  recover  damasres 
for  personal  injuries  sustained  by  the  plaintiff  below  through 
the  fall  of  a  derrick  upon  him,  while  in  the  employ  of  plain - 
tiif  in  error,  as  a  laborer,  in  building  a  culvert.  The  jury 
found  in  substance,  that  there  was  no  negligence  in  origin- 
ally providing  the  derrick,  but  that  it  became  defective  while 
used  in  building  the  culvert ;  and  that  Owens,  foreman  of  the 
job,  continued  to  use  it  after  he  knew  of  its  defective  char- 
acter. 

We  agree  with  the  learned  counsel  for  plaintiff  in  error 
that  the  Court  below  committed  errors ;  but  under  the  facts 
of  the  case  and  the  record  brought  to  this  Court,  we  think 
that  none  of  them  are  available.  Some  of  them  were  wdiolly 
immaterial,  and  some  of  them  were  not  properly  saved  by 
proper  exceptions.  We  agree  with  counsel  that  the  testi- 
mony of  William  Little,  sen.,  as  to  what  Owens -and  Ridg- 
way  said  at  the  Clifton  House,  in  Lawrence,  on  the  next  day 
after  the  accident  occurred,  was  erroneously  admitted  ;  that 
the  Court  below  erred  in  refusing  to  strike  it  out,  and  also 
erred  in  refusing  to  charge  the  jury  to  disregard  it.  But 
, under  the  undoubted  facts  of  this  case  we  think  these  errors, 
were  immaterial.   The  Court,  also,  by  giving  instruction  ITo. 
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1,  as  asked  for  bj  the  plaintiff,  and  by  refusing  to  give  instruc- 
^tions  Nos.  10  and  16  as  asked  for  by  the  defendant,  seem- 
ingly at  least  instructed  the  jury  that  the  railroad  company 
warranted  the  sufficiency  of  its  machinery.  This  was  erro- 
neous. A  railroad  company  does  not  wavrant  the  sufficiency 
of  its  machinery ;  but  is  required  only  to  use  due  care  in 
supplying  and  in  keeping  in  order  good  and  proper  ma- 
chinery, and  is  responsible  only  for  negligence  in  not  doing 
so.  But  these  errors  we  think  were  also  immaterial  under 
the  facts  of  this  case.  The  Court  also  erred  in  defining 
"  gross  negligence,""  making  it  entirely  too  mild ;  and  then 
again  erred  in  instructing  the  jury  that  if  the  defendant  was 
guilty  of  gross  negligence  the  plaintiff  might  recover  exem- 
plary damages.  In  effect  the  Court  instructed  the  jury 
that  the  plaintiff  might  recover  exemplary  damages  for 
mere  ordinary  negligence.  This  is  not  the  law.  The 
plaintiff  has  no  right  to  recover  such  damages  for  any 
negligence  less  than  gross  negligence  amounting  to  wan- 
tonness. (^.  Z.  <&  G.  Bailroad  Company  vs.  Rice,  10  Kas. 
426.)  These  instructions,  however,  were  not  excepted 
to,  and  therefore  the  errors  committed  in  giving  them 
are  not  available  in  this  Court.  Probably,  however,  no 
harm  was  done  by  giving  said  instructions,  as  we  do  not 
think  that  the  jury  allowed  anything  as  exemplary  dama- 
ges. 

The  plaintiff  in  error  also  complains  of  the  refusal  of  the 
Court  below  to  give  the  20th  and  21:th  instructions  asked 
for  by  it.    Said  instructions  read  as  follows : 

"  20, — In  weighing  the  testimony  offered  on  behalf  of  the 
parties,  the  jury  will  consider  that  the  plaintiff  is  deeply  in- 
terested in  the  result  of  the  suit,  and  will  view  his  testimony 
with  proportionate  suspicion." 

2ith. — Parties  to  suits,  and  their  immediate  relatives,  are 
by  the  law  held  to  be  more  or  less  biased  against  the  adverse 
party ;  and  in  this  case  the  credibility  of  the  plaintiff,  his 
father,  brother,  and  sister,  are  directly  in  issue — the  plain- 


458        AMERICAN  RAILWA  V  REPORTS. 


Kansas  Pacific  R.  R.  Co.  us.  Joseph  D.  Little. 

tiff  as  interested,  and  the  others  as  biased  witnesses  against 
the  defendant." 

I\ow  we  cannot  say  that  the  Court  below  erred  in  refus- 
ing to  give  these  instructions.  Their  language  is  a  little 
too  strong.  "We  cannot  say  that,  as  a  matter  of  law,  the 
evidence  of  a  party  must  be  viewed  with  "  suspicion." 
Nor  can  we  say  that,  as  as  a  matter  of  law,  relatives  must 
be  "  held  to  be  more  or  less  biased  against  the  adverse 
party."  The  reverse  of  this  is  sometimes  true.  And  while 
it  is  the  duty  of  the  trial  Court,  if  asked  to  do  so,  to  instruct 
the  jury  that  they  may  take  into  consideration  the  interest 
or  relationship  of  any  witness  in  weighing  his  testimony, 
yet  the  Court  may  very  properly  leave  it  to  the  jury  to  say 
whether  such  witness  is  biased  or  prejudiced,  or  not,  and 
whether  his  testimony  must  be  viewed  with  suspicion  or 
not.  There  was  no  conflict  in  the  testimony  of  the  wit- 
nesses in  this  case,  and  there  was  nothing  that  transpired 
during  the  -trial  that  should  have  caused  the  jury  to  look 
with  suspicion  upon  the  testimony  of  any  witness.  There 
was  no  ground  at  all  upon  which  to  base  these  instructions 
except  the  mere  fact  of  interest  of  the  plaintiff,  and  the 
mere  fact  of  relationship  to  him  of  some  of  the  other  wit- 
nesses. We  cannot,  therefore,  say  that  the  Court  below  erre-d 
in  refusing  to  give  these  instructions. 

We  now  come  to  the  main  question  in  the  case :  Was  the 
railroad  company,  with  respect  to  the  plaintiff,  responsible 
for  the  negligence  of  Owens?  Was  Owens,  with  respect  to 
*  the  plaintiff,  a  superior  servant,  representing  the  railroad 
company,  or  was  he  a  mere  fellow-servant  with  the  plaintiff  ? 
The  work  to  be  accomplished  in  which  Owens  and  the 
plaintiff  and  others  were  engaged,  was  the  building  of  a 
culvert  for  the  railroad  company.  Owens  was  the  foreman 
of  the  work.  He  employed  all  the  other  persons  engaged 
therein,  and  had  the  power  to  discharge  them  whenever  he 
thought  proper  to  do  so.  He  hired  the  plaintiff,  who  was 
merely  a  laborer  on  the  work.   Owens  did  not  furnish  the 
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materials,  nor  the  tools,  nor  implements,  for  building  said 
culvert,  and  he  did  not  have  the  authority  to  directly  do 
so.  They  were  furnished  by  other  employees  of  the  com- 
pany, superior  to  Owens.  OvvenS,  however,  had  the  power 
to  inspect  said  materials,  tools,  and  implements  ;  and  if  not 
suflficient  or  if  they  became  insufficient  to  apply  to  his 
superior  officers  for  others.  The  jury  found  specially  that 
"  it  was  tli-e  duty  of  Owens  to  inspect  the  derrick,  and  see 
that  it  continued  in  good  order."  Said  derrick  was  suffi- 
cient and  in  good  order  when  Owens  received  it.  But 
afterward  by  use  it  became  insufficient.  One  of  the  ears  of 
the  §pider  into  which  one  of  the  guy-rods  was  hooked  be- 
came cracked  and  partially  broken.  The  spider  was  of  cast 
iron.  Owens  knew  of  the  condition  of  the  spider,  and 
knew  that  because  of  said  crack  the  derrick  was  unsafe ; 
and  yet  he  continued  the  work  on  the  culvert,  and  con- 
tinued to  use  said  derrick.  The  ear  of  said  spider  broke  off 
where  it  was  cracked,  and  in  consequence  thereof  the  der- 
rick fell  and  injured  the  plaintiff  while  he  was  at  work  for 
the  company,  and  under  the  orders  of  Owens ;  and  it  is  for 
such  injury  that  the  plaintiff  instituted  this  action. 

The  foregoing  facts  are  unquestioned.  They  were  es- 
tablished by  proof  and  by  admissions  beyond  a  reasonable 
doubt.  And,  therefore,  if  the  plaintiff  is  entitled  to  re- 
cover upon  these  facts,  then  all  the  errors  committed  by  the 
Court  below,  or  at  least  all  that  were  sufficiently  saved  by 
proper  exceptions,  must  now  be  considered  as  wholly  imma- 
terial, and  the  plaintiff's  judgment  must  be  affirmed. 
Whether  the  plaintiff  is  entitled  to  recover  upon  these  facts, 
depends  as  we  think,  upon  whether  the  railroad  company  is 
responsible  for  Owens'  negligence  or  not.  That  Owens 
was  negligent  in  using  said  derrick  after  he  knew  that  it 
had  become  insufficient  and  unsafe,  we  suppose  no  one  will 
question ;  but  whether  this  negligence  was  the  negligence 
of  the  railroad  company,  may  be  questioned,  and  is  ques- 
tioned.   We  think  it  was.    Owens  was  the  only  represent 
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ative  that  the  railroad  company  had  upon  that  work.  He 
was  really  the  superintendent  of  the  railroad  company  for 
that  particular  work.    As  to  the  laborers  on  the  work  he 
was  the  railroad  company' itself.    If  he  had  been  merely  a 
foreman  working  under  a  common  employer,  a  common 
master,  a  common  principal,  along  with  the  other  employees, 
then  we  suppose  under  the  authorities  he  would  have  been 
only  a  fellow-servant  with  the  others,  and  the  company 
w^ould  not  have  been  responsible  for  his  negligence  toward 
the  others.    But  he  was  not  merely  a  foreman  working 
with  the  others  under  a  common  employer.    As  to  the 
others  he  was  the  employer  himself.    He  was  their  master, 
their  principal.    He  hired  and  discharged  them.    He  in- 
spected the  machinery  used  by  them  to  see  that  it  continued 
in  good  order — or  at  least  such  was  his  duty ;  and  he  super- 
intended the  work  generally.    They  scarcely  knew  of  any 
other  principal  or  master.    Ail  their  dealings  were  with 
him,  except »that  he  did  not  originally  furnish  the  materials 
and  machinery,  and  did  not  pay  them.     But  he  had  charge 
of  everything  after  it  was  furnished,  and  they  could  draw 
their  pay  only  through  him  and  upon  his  statements  and 
orders.    In  Shearman  &  Redfield,  on  Negligence,  section 
102,  it  is  said  as  follows :  "  One  to  whom  his  employer  com- 
mits the  entire  charge  of  his  business,  with  powei'  to  choose 
his  own  assistants,  and  to  control  and  discharge  them  as 
freely  and  fully  as  the  principal  himself  could,  is  not  a 
feUow-^QVY2int  with  those  who  are  employed  under  him;  and 
the  master  is  answerable  to  all  the  under-servants  for  the 
negligence  of  such  a  managing  assistant,  either  in  his  per- 
sonal conduct  within  the  scope  of  his  employment,  or  in 
his  selection  of  other  servants."    We  have  found  no  case 
exactly  parallel  with  this,  but  we  would  refer  to  the  follow- 
ing cases  as  throwing  some  light  on  the  questions  herein 
discussed :  K.  P.  Illy.  Co.  vs.  Salmon^  14:  Kas.  512,  522  et 
seq.;  Lanning  vs.  iV.  F.  G.  Rid.  Co.,  49  N.  Y.  521 ;  Flike 
vs.  Boston  c&  C.  Rid.  Co.,  53  ]S.  Y.  449;  Corcoran  vs. 
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Holhroo'k,  59  K  Y.  517;^  Ford  vs.  Fitchburg  Eld.  Co., 
110  Mass.  240 ;  Brothers  vs.  Carter^  52  Mo.  372 ;  Gilson 
vs.  Pacific  Eld.  Co.,  46  Mo.  163 ;  Harper  vs.  Indianapolis 
(&  C.  Eld.  Co.,  47  Mo.  567. 

The  Court  below  did  not  err  in  admittinoj  evidence  as  to 
what  Owens  said,  or  what  was  said  to  him  prior  to  said 
accident,  concerning  the  insufficiency  of  said  derrick.  Such 
evidence  was  proper  for  the  purpose  of  showing  that 
Owens  knew  that  the  derrick  was  unsafe. 

The  judgment  of  the  Court  below  will  be  affirmed. 

All  the  Justices  concurring. 


STONE  vs.  THE  C.  &  K  W.  E.  E.  Co. 

47  Iowa,  82. 

Supreme  Court  of  Iowa,  December  Term,  IS 77. 

Where,  after  the  plaintiff  has  submitted  his  case,  the  Court  directs  a 
verdict  for  the  defendant,  the  plaintiff  is  entitled  to  have  everything 
on  which  his  right  to  recover  depends,  and  which  the  evidence  tended  • 
to  prove,  regarded  as  established  by  the  testimony. 

The  purchase  of  a  ticket  constitutes  a  contract  between  the  company  and 
passenger,  in  accordance  with  which  the  former  undertakes  to  carry 
the  latter  to  his  destination  on  the  particular  train  he  takes  and  no 
other;  unless  he  is  permitted  by  some  regulation  of  the  company,  upon 
compliance  with  some  condition,  to  stop  over  at  an  intervening  station 
and  resume  his  journey  by  another  train.  The  contract  for  the  trans- 
portation of  the  passenger  is  an  entirety  ;  and  if  without  the  consent 
of  the  company  he  stops  before  reaching  his  destination,  he  cannot 
again  impose  the  obligation  of  the  contract  upon  the  company  by  in-  y 
sisting  that  he  shall  be  carried  the  remainder  of  the  journey.  1 
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A  passenger  who  refuses  to  pay  his  fare  becomes  a  trespasser,  not  entitled 
to  the  rights  and  privileges  of  the  passenger,  and  may  rightfully  be 
ejected  from  the  train  by  an  employee  of  the  company. 

By  refusal  to  pay  his  fare  the  passenger  deprives  himself  of  the  right  to 
insist  upon  courteous  treatment  from  the  company's  employees,  and 
cannot  complain  of  their  misconduct. 

The  cause  of  action  being  a  breach  of  contract  to  carry,  the  passenger 
cannot  be  permitted  to  show  that  he  was  ejected  from  the  train  with 
insult  and  abuse,  or  that  the  conductor  was  intoxicated. 

Testimony  to  the  effect  that  the  plaintiff  had  been  permitted  at  other 
times  to  stop  over  at  intervening  stations  and  ride  upon  subsequent 
trains  with  the  same  ticket  and  without  "stop-over  "  checks,  was  held 
inadmissible. 

"Where  a  passenger  has  been  ejected  from  a  train  for  non-payment  of  fare, 
he  must  pay  the  fare  from  the  station  where  he  first  entered  the  train 
before  he  can  insist  upon  being  carried  forward  upon  the  same  train; 
and  if  he  purchase  a  ticket  at  the  point  where  he  was  ejected  the  con- 
ductor may,  nevertheless,  exclude  him  from  the  train. 

That  the  passenger  attempted  to  re-enter  the  train  with  good  intent  and 
without  a  purpose  to  defraud  the  company  would  not  aid  him  to  a 
recovery. 

Where  the  Court  directs  the  jury  to  find  a  verdict,  it  is  not  necessary 
that  the  direction  should  be  in  writing,  it  not  being  in  the  nature  of 
an  instruction. 

Appeal  from  Marshall  District  Court 

Action  to  recover  damages  sustained  by  plaintiff,  caused 
by  wrongful  ejection  from  the  cars  on  defendant's  road. 
The  petition  contains  two  counts.  The  first  states  that 
plaintiff  purchased  of  the  defendant  at  Clinton,  Iowa,  a 
first  class  ticket  from  that  place  to  Sioux  City,  Iowa,  and 
paid  the  regular  fare  therefor,  and  took  passage  on  a  train 
of  defendant ;  that  when  he  had  gone  some  distance  on  his 
journey  a  red  (conductor's)  check  was  given  him;  that  he 
left  the  train  at  Marshalltown  and  took  the  same  train  next 
day  ;  and  when  several  miles  out  "  on  request  he  produced 
said  ticket  and  red  check,  but  the  conductor  refused  to  per- 
mit plaintiff  to  ride ;  and  with  violence,  insult  and  injury, 
unlawfully  ejected  him  from  the  cars  at  the  next  station 
(State  Center),  in  the  presence  of  many  passengers  of  both 
sexes,  causing  much  delay  and  loss  on  important  business.'' 
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The  second  count  states  that  plaintiff  purchased  at  State 
Center,  of  the  defendant,  a  ticket  from  that  point  to  JBoone, 
and  attempted  to  take  passage  on  a  train  on  defendant's 
road,  but  was  forcibly  restrained  and  prevented  from  so 
doing  by  the  conductor,  without  his  fault ;  and  was  grossly 
abused,  insulted  and  misused,  whereby  he  was  greatly  dam- 
aged.   Exemplary  damages  are  claimed. 

The  answer  admits  the  purchase  of  ticket  as  stated,  the 
ejection  of  the  plaintiff  from  the  train  and  the  refusal  to 
permit  him  to  ride  thereon,  but  denies  all  unlawful  or  in- 
sulting conducjt  toward  plaintiff.  The  answer  further  states 
that  when  plaintiff  "stopped  over  at  Marshalltown  his 
ticket  had  been  punched,  that  the  red  check  warned  him  to 
get  a  stop-over  ticket ;  that  this  he  did  not  do  ;  and,  there- 
fore, when  he  resumed  his  ride  by  the  rules  of  defendant, 
plaintiff  was  required  to  pay  from  Marshalltown  to  Boone, 
and  refusing  was  told  to  leave  the  train,  which  he  did. 
That  then  plaintiff  purchased  a  ticket  from  that  point  (State 
Center)  to  Boone,  and  defendant  refused  to  permit  a  ride, 
unless  plaintiff  also  paid  the  fare  from  State  Center  to 
Marshalltown,  and  for  refusal  so  to  do  was  prevented  from 
taking  passage,  without  insult  or  unnecessary  force.''  At 
the  conclusion  of  the  testimony  the  Court  directed  the  jury 
to  find  for  the  defendant,  which  they  did,  and  judgment 
being  entered  on  the  verdict,  plaintiff  appeals, 

H,  E.  J,  Boardman,  for  appellant. 
M,  Hubbard^  for  appellee. 

Seevers,  J. — 1.  The  Court  having  directed  the  jury  to 
return  a  verdict  for  the  defendant,  the  plaintiff  is  entitled, 
to  have  everything  regarded  as  established  by  the  testimony 
which  the  evidence  tended  to  prove,  on  which  his  right 
to  recover  depends.  Such  right  on  the  cause  of  action 
stated  in  the  first  count  of  the  petition  depended  solely  on 
the  question  whether  he  was  lawfully  ejected  from  the  cars 
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at  State  Center.    The  facts  on  which  this  jight  must  de- 
pend were  undisputed  and  entirely  free  from  any  doubt. 
The  ticket  purchased  at  Clinton  by  the  plaintiff  on  its  face 
stated  it  was  good  for   one  iirst-class  passage  to  Sioux  City, 
on  presentation  of  this  with  coupons  attached      the  second 
part  being  a  coupon  saying,    Mo.  Valley  Junction  to  Sioux 
Cit}^,  worthless  if  detached ; "  and  the  third  part  being  a 
coupon  saying,  *'  Clinton  to  Mo.  Valley  Junction,  worthless 
if  detached."    The  plaintiff  having  taken  his  seat  in  the 
train  was  approached  when  a  few  miles  out  by  the  conduc- 
tor, to  whom  he  presented  the  ticket,  which  was  then 
punched  by  the  conductor  through  the  coupon  on  which 
were  the  words,  "  Clinton  to  Mo.  Valley  Junction,  worth- 
less if  detaclied."    At  the  same  time  the  conductor  gave 
the  plaintiff  a  red  check  on  which  was  printed  in  large  let- 
ters, "Conductor's  check,  keep  this  in  sight;"  also,  in 
small  print,  "  Persons  desiring  to  stop  over  must  get  special 
check."    Signed,  "  Hughitt,  conductor."     The  train  ar- 
rived at  Marshalltown  at  11  o'clock,  p.  m.,  when  plaintiff 
left  it  without  having  obtained  any  stop-over  check,  re- 
mained twenty-four  hours  and  resumed  his  journey  on  the 
next  night  on  the  train  passing  through  Marshalltown  at  the 
same  hour.    A  short  distance  from  that  place  the  conduc- 
tor came  along  and  inquired  for  tickets.    This  conductor 
was  not  the  same  one  who  had  charge  of  the  train  the 
previous  night.    The  plaintiff  presented  the  said  ticket 
and  red  check  he  had  received  the  evening  previous,  but 
the  conductor  refused  to  recognize  the  same  as  suflScient, 
and  informed  the  plaintiff  that  he  must  either  pay  his  fare 
to  Boone,  to  which  place  plaintiff  said  he  desired  to  go,  or 
he  nmst  get  off  at  State  Center,  the  next  station.  Plaintiff 
declined  to  pay,  although  he  was  requested  to  do  so  two  or 
three  times  before  the  train  reached  State  Center.  When 
the  train  arrived  at  that  place  he  was  ejected  by  the  con- 
ductor, who  used  no  more  force  than  was  necessary.  But 
there  was  evidence  tending  to  prove,  and  the  jury  might 
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have  so  found,that  the  conductor  used  insulting  and  profane 
language  when  he  addressed  the  plaintiff  on  the  train  and 
while  putting  him  off,  and  also  that  the  conductor  was  in- 
toxicated at  the  time.  Such  being  the  facts,  what  is  the 
law? 

The  ticket  purchased  by  the  plaintiff  at  Clinton  entitled 
him  to  passage  over  defendant's  road,  and  to  Sioux  City. 
He  was  not  compelled  to  take  any  particular  train  or  start 
on  any  given  day.  He  had  the  right  of  election  in  this 
respect;  and  the  defendant  was,  at  least,  bound  to  take  him 
on  any  of  its  regular  passenger  trains,  within  a  reasonable 
time  after  the  purchase  of  the  ticket. 

The  plaintiff  elected  to  take  a  certain  train  and  the  de- 
fendant accepted  him  as  a  passenger  thereon.  By  this  elec- 
tion and  acceptance  the  contract  became  complete  and  bind- 
ing, and  was  to  this  effect :  That  the  plaintiff  should  go 
through  to  his  destination  on  that  train,  and  the  defendant 
bound  itself  to  take  him  on  that  train  but  not  otherwise, 
unless  there  existed  some  rule  or  res^ulation  of  the  defend- 
ant  by  which  the  plaintiff  had  the  right  to  stop  off  and  re- 
sume his  journey  on  some  succeeding  train.  The  red  check 
deliveredhimby  the  conductor  sufficiently  advised  the  plain- 
tiff of  such  right,  and  the  conditions  upon  which  he  was  enti- 
tled thereto.  The  plaintiff  was  bound  to  know  that  the  ticket 
and  check  were  not  sufficient  to  enable  him  to  do  so,  but 
that  he  must  get  a  special  check.  The  contract  between 
the  plaintiff  and  the  defendant  became,  'after  he  took  his 
seat  in  a  particular  train  that  went  through  to  his  destina- 
tion, an  entirety;  that  is  to  say,  neither  party  could  require 
the  other  to  perform  it  in  parts ;  the  plaintiff  could  not 
leave  that  train  without  the  defendant's  consent  and  take 
another,  nor  could  the  defendant  require  the  plaintiff  to 
leave  such  train  and  take  another.  Their  rights  and  obliga- 
tions in  this  respect  were  mutual.  The  reasons  in  favor  of 
such  rule  are  so  many  and  obvious  that  it  is  unnecessary  to 
take  up  time  or  space  to  state  them.    Besides  this,  the  con- 
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elusions  we  have  reached  are  sustained  by  authority.  (See 
Hamilton  vs.  Y.G.  R,  E.  Co.,  51  N.  Y.  104;  Deitrlch  vs. 
Pennsylvania  R.  R.  Co.,  71  Pa.  St.,  432;  Cheney  vs.  B,  c§  M. 
R.  R.  Co.,  11  Met.,  121  C.  C.  &  C.  R.  R,  Co.  vs.  Bar- 
tram,  11  Ohio  St.,  457;  State  vs.  Overton,  4Zabriskie  433  ; 
Johnson  vs.  R.  R.  Co,,  45  N.  H.  213  ;  Beehe  vs.  Ay  res,  2S 
Barb.,  275.) 

The  only  case  cited  by  counsel  as  being  opposed  to  this 
strong  current  of  authority  is  Palmer  vs.  Charlotte  R.  R. 
Co.,  3  S.  C,  N.  S.,  580,  and  tliat  case  does  not,  on  examina- 
tion, do  so.  If  it  did  we  should  feel  inclined  to  disregard 
it.  It  is  proper  that  we  sliould  say  tliere  was  no  evidence 
tending  to  show  any  misfortune,  accident,  or  any  other 
cause  except  his  own  volition  that  induced  or  caused  the 
plaintiff  to  leave  the  train  on  which  he  commenced  his 
journey. 

When  the  plaintiff  left  the  train  at  Marshalltown  he  vol- 
untarily, and  without  the  defendant's  consent,  violated  the 
contract,  and  he  had  no  right  to  demand  to  be  carried  on 
any  of  defendant's  trains  until  a  new  contract  had  been  en- 
tered into.  The  old  contract  was  at  an  end,  through  his 
fault,  and  he  could  claim  nothing  thereunder.  He  was  not 
bound  to  pay  his  fare  before  he  entered  the  cars  at  Mar- 
shalltown ;  but  when  he  took  his  seat  with  the  design  and 
intent  of  going  to  Boone  in  that  train,  and  the  defendant 
accepted  him  as  a  passenger,  without  requiring  him  to  pay 
his  fare  before  the  train  moved,  a  contract  was  entered  into 
between  them,  by  which  the  plaintiff  was  bound  to  pay  his 
fare  from  Marshalltown  to  Boone,  when  demanded  by  the 
conductor,  and  the  defendant  was  to  carry  him  to  his  place 
of  destination.  The  conductor  required  the  plaintiff  to  pay 
his  fare  to  Boone ;  and  this  he  was  justified  in  doing,  be- 
cause there  is  where  plaintiff  said  he  desired  to  go.  If  the 
plaintiff,  at  any  time,  had  expressed  a  desire  to  only  go  to 
State  Center,  the  conductor  would  not  have  been  justified 
in  demanding  fare  to  Boone.    It  was  for  the  plaintiff  to  say 
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where  he  desired  to  go  and  the  conductor  to  collect  fare 
accordingly.  The  plaintiff  did  not,  at  any  time,  offer  to  pay 
his  fare  between  State  Center  and  Marshalltown,  and  he 
positively  refused  to  pay  the  conductor  anything. 

When  he  refused  to  pay  his  fare  when  demanded  by  the 
conductor,  as  agent  of  the  defendant,  the  plaintiff  became  a 
trespasser,  and  he  was  not  entitled  to  the  rights  and  privil- 
eges of  a  passenger.  It  is  obvious  that  he  could  not  be- 
come a  passenger  without  the  payment  of  fare  unless  the 
defendant  consented  that  he  might  do  so.  As  he  refused 
to  pay,  the  plaintiff  was  rightfully  ejected. 

II.  If  the  plaintiff  was  not  a  passenger  and  entitled  to  the 
rights,  care  and  protection  due  to  such  persons  from  the 
defendant,  then  he  cannot  claim  or  insist  that  the  defendant 
shall  employ  gentlemanly  and  sober  men  as  conductors. 
The  fact,  if  such  was  the  case,  that  the  conductor  was 
drunk,  in  no  way  or  manner  excuses  plaintiff's  breach  of 
contract.  Nor  did  he  refuse  to  pay  his  fare  because  the 
conductor  was  drunk  or  abused  him.  His  refusal  was 
placed  on  the  higher  ground  that  the  defendant  had  no 
right  to  demand  it.  The  ground  upon  which  the  plaintiff 
seeks  to  recover  is  that  there  was  a  breach  of  contract.  In 
actions  of  tort  we  have  held  where  an  assault  and  battery 
has  been  committed  by  a  conductor,  or  through  his  orders, 
on  a  passenger,  that  insult  and  injury  may  be  shown.  {Mc- 
Kinley  vs.  C.  N.  W.  E,  Co.,  44  Iowa,  314.)  The  question 
in  that  case  was  very  different  from  that  in  the  case  at  bar. 

The  plaintiff  must  recover,  if  at  all,  by  reason  of  a  breach 
of  contract.  His  action  is  not  based  on  a  tort.  The 
damages  that  may  be  recovered  in  actions  on  contracts  are 
tested  and  governed  by  entirely  different  rules  from  actions 
on  torts.  In  the  former,  the  damages  must  be  such  as 
fairly  and  naturally  result  from  the  breach  of  the  contract. 

Insult  and  abuse  accompanying  a  breach  cannot  affect  the 
amount  of  the  recovery  in  such  actions.  If  the  action  is 
based  on  a  wrong  the  jury  are  permitted  to  consider  injury 
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to  feelings  and  many  other  matters  which  had  no  place  in 
actions  to  recover  damages  for  a  breach  of  contract. 
{Walsh  vs.  M.  (&  St.  P.  R.  Co.,  42  Wis.,  23.) 

III.  The  plaintiff  offered  to  prove  by  liimself,  "that  be- 
fore and  since  the  expulsion  he  had  traveled  on  this  road, 
and  sometimes  he  has  given  a  stop-over  and  sometimes 
nothing;  and  this,  too,  when  requesting  a  stop-over."  The 
Court,  however,  sustained  defendant's  objection  to  this 
testimony,  and  the  plaintiff  excepted.  It  was  not  proposed 
to  prove  a  general  custom  of  the  defendant,  but  only  that 
the  plaintiff's  right  to  ride  had  been  recognized  by  certain 
conductors,  or  at  certain  times,  without  his  having  a  stop- 
over check.  There  was  no  error  in  the  rejection  of  the 
proposed  testimony.  {Sherman  vs.  C.  N.  W.  R.  Co.,  40 
Iowa,  45.) 

IV.  The  plaintiff  was  asked,  when  on  the  stand  as  a 
witness,  what  "knowledge  he  had  of  the  regulations  of  de- 
fendant as  to  stop-over  tickets  other  than  appeared  on  his 
ticket  and  check."  An  objection  to  this  question  was  sus- 
tained. Grant  that  the  plaintiff  would  have  answered  he 
had  no  other  notice  or  knowledge  than  shown  by  the  ticket 
and  check,  still  no  error  was  committed  by  the  Court.  It 
was  immaterial  whether  he  had  any  other  notice  or  not. 
The  red  check  was  all  sufficient  for  this  purpose,  conceding 
that  the  plaintiff  was  entitled  to  notice. 

y.  After  the  plaintiff  had  been  ejected  he  purchased  a 
ticket  from  State  Center  to  Boone,  and  sought  to  enter  the 
train  from  which  he  had  been  ejected  and  was  prevented 
from  so  doing  by  the  conductor,  who  had  knowledge  that 
such  a  ticket  had  been  purchased.  In  C Brien  vs.  B.  and 
W  R.  Co.,  15  Gray,  20,  the  train  was  stopped  and  the 
plaintiff  rightfully  ejected,  and  as  the  train  started  again 
the  plaintiff  got  on  the  rear  car.  The  conductor,  being  so 
informed,  went  to  such  car,  and  "although  the  plaintiff,  be- 
fore any  attempt  was  made  to  stop  the  cars  a  second  time, 
offered  to  pay  whatever  fare  the  conductor  should  demand," 
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it  was  held  that  the  second  expulsion  was  justifiable.  It 
is  said  by  the  Court :  "  After  being  rightf ullj  expelled  from 
the  train  he  could  not  again  enter  the  same  cars  and  require 
the  defendants  to  perform  the  same  contract  he  had  broken." 
It  is  not  necessary  that  we  should  go  so  far  as  was  done  in 
the  case  just  quoted,  because  the  plaintiff  at  no  time  offered 
to  pay  his  fare  from  Marshalltown  to  State  Center.  He 
had  just  ridden  on  that  train  between  those  points,  and,  as 
we  have  seen,  when  he  entered  the  cars  he  was  bound  to  pay 
his  fare  to  his  destination.  This  he  contracted  to  do,  and 
the  defendant  contracted  to  carry  him  on  that  train  and 
none  other.  This  contract  was  broken  by  plaintiff,  and  he 
had  no  right  to  insist  he  should  go  on  that  train,  at  least 
without  paying,  or  offering  to  pay,  the  fare  between  Mar- 
shalltown and  State  Center.  This*  ruling  by  no  means  ex- 
cludes him  from  any  other  train. 

Besides  this,  suppose  the  plaintiff  at  State  Center  had 
tendered  to  the  conductor  his  fare  from  that  point  to  Boone, 
could  it  be  claimed  this  would  entitle  him  to  ride  on  that 
train  to  the  latter  place  ?  We  apprehend  not.  The  pur- 
chase of  a  ticket  from  the  ticket  agent  would  give  him  no 
greater  rights.  For  under  such  ticket  he  would  be  claiming 
the  same  rights  under  the  same  state  of  facts  he  would  not 
be  entitled  to  had  he  dealt  alone  with  the  conductor.  The 
fact  that  he  made  use  of  an  agent  of  the  company  other 
than  the  conductor  cannot  enlarge  his  rights  or  change  the 
legal  aspect  of  the  case.  It  must  be  that  the  transaction 
with  the  agent  was  a  mere  continuation  of  the  transaction 
with  the  conductor.  Both  had  reference  to  the  right  of 
the  plaintiff  to  ride  on  that  train  without  the  payment  of 
fare  from  Marshalltown  to  Boone.  The  payment  of  such 
fare  to  the  agent  could  not,  under  the  circumstances,  give 
him  any  more  or  greater  rights  than  if  he  had  tendered  the 
same  amount  to  the  conductor. 

YI.  It  is  insisted  that  the  cause  should  have  been  sub- 
mitted to  the  jury;  that  the  evidence  was  conflicting 
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whether  the  plaintiff  was  unconditionally  forbidden  to  enter 
the  train  after  he  purchased  tlie  ticket  at  State  Conter.  We 
will  assume  that  he  was  unconditionally  forbidden.  It  is 
apparent,  from  what  has  been  said,  this  could  make  no  dif- 
ference. It  mattered  not  what  the  conductor  said  unless 
the  plaintiff  has  shown  he  had  the  legal  right  to  again  enter 
that  train.    This  he  has  failed  to  do. 

YIL  It  is  claimed  that  the  cause  should  have  been  sub- 
mitted to  the  jury  for  the  purpose  of  passing  on  the  plain- 
tiffs intent,  and  whether  he  designed  to  defraud  the  com- 
pany. We  incline  to  think,  at  least,  he  should  have  the 
benefit  of  any  doubt  there  may  be  on  that  subject,  that  the 
plaintiff  was  acting  in  good  faith  and  believed  he  was  le- 
gally right.  In  this  he  was  mistaken,  but  his  intent  or 
good  faith  will  not  give  him  a  right  to  recover;  that  must? 
of  necessity,  depend  on  something  else. 

YIII.  The  plaintiff  insisted  that  before  the  jury  could 
be  directed  to  find  for  the  defendant  the  latter  "  must  ad- 
mit on  the  record  every  fact  the  evidence  tended  to  prove.'* 
This  the  Court  declined  to  require  done.  As  the  plaintiff 
has  had  the  benefit  of  evidence  tending  to  prove  the  failure 
to  enter  the  same  of  record  is  clearly  error  without  prejudice. 

IX.  The  defendant,  in  a  written  motion,  asked  the  Court 
to  direct  the  jury  to  find  for  the  defendant,  which  was 
sustained,  and  the  Court  wrote  out  the  verdict  and  verbally 
instructed  the  foreman  of  the  jury  to  sign  it.  It  is  urged 
that  the  direction  given  the  jury  should  have  been  in  writing, 
and  that  reversible  error  has  been  committed  by  orally  di- 
recting the  jury  to  sign  a  verdict  written  out  by  the  Court. 
We  do  not  concur  in  this  view.  What  was  said  to  the  jury 
was  in  no  sense  instructions,  or  in  the  nature  of  such,  which 
the  Code  requires  should  be  in  writing. 

Having,  as  we  believe,  referred  to  and  disposed  of  all 
the  points  suggested  by  counsel  in  his  argument,  the  result 
is  there  must  be  an  affirmance. 
Affirmed. 
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KAXSAS  PACIFIC  EAILWAY  COMPANY  vs. 
LYDIA  H.  CUTTER  as  Administratrix,  etc. 

19  Kansas,  83. 
Supreme  Court  of  Kansas,  July  Term,  1877. 

It  seems  that  the  attestation  of  a  foreign  record,  under  section  905  of  the 
revised  statutes  of  the  United  States,  must  be  made  by  the  clerk  in 
person,  and  cannot  be  made  by  a  deputy  or  other  person  acting  as  a 
substitute  for  him. 

An  objection  to  the  introduction  of  testimony,  to  be  available  in  this 
Court  for  purposes  of  error,  must,  except  perhaps  in  cases  where  the 
defect  cannot  be  obviated  by  further  proof,  distinctly  and  clearly  state 
the  point  of  objection,  so  that  we  can  see  from  the  record  that  the  very 
matter  to  which  our  attention  is  directed  was  presented  to  the  mind 
of  the  trial  judge. 

Where  the  charge  of  the  Court  is  in  accord  with  the  instructions  asked  by 
the  party  now  alleging  error,  it  will,  for  the  purposes  of  the  case,  be 
conclusively  presumed  to  be  correct. 

In  an  action  under  section  422  of  the  code  of  civil  procedure,  (Gen.  Stat., 
p.  709),  to  recover  damages  for  the  death  of  a  party,  and  outside  of  the 
question  of  exemplary  damages,  the  recovery  is  to  be  of  a  pecuniary 
compensation  for  a  pecuniary  loss. 
In  determining  the  amount  of  such  compensation,  much  must  be  left  to 
the  good  sense  and  sound  judgment  of  the  jury  upon  all  the  facts  and 
circumstances  of  the  case.  No  uniform  and  precise  rule  can  be  laid 
down  for  estimating  the  value  to  the  survivors  of  the  life  of  the  de- 
ceased, for  the  elements  which  go  to  make  up  such  value  are  personal  to 
each  case. 

A  charge  to  a  jury,  in  such  an  action,  that  they  are  not  to  take  into  con- 
sideration the  pain  suffered  by  the  deceased,  or  the  wounded  feelings 
of  the  surviving  relatives,  but  may  consider  the  relations  between  him 
and  the  next  of  kin,  tlie  amount  of  his  property,  the  character  of  his 
business,  and  the  prospective  increase  of  wealth  likely  to  accrue  to  a 
man  of  his  age,  with  the  business  and  means  which  he  had,  or  the 
possibility  of  a  decrease  of  the  same,  is  held  under  the  circumstances 
of  the  case  to  present  no  error. 

Where  the  jury  find  the  pecuniary  loss  to  be  a  certain  sum,  (in  this  case 
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$1,320),  and  in  answer  to  a  specific  question  say  that  the  loss  consisted 
of  notes  and  mining  stocks,  and  there  is  testimony  that  deceased  had 
notes  and  mining  stocks,  which  were  lost  on  account  of  his  death,  and 
the  amount  of  the  verdict  seems  to  be  but  a  reasonable  compensation 
for  such  loss,  the  verdict  will  be  upheld,  although  the  amount  named 
by  the  jury  cannot  be  deduced  from  the  testimony  by  any  mere  addi- 
tion of  the  items  of  an  a;ccount ;  and  although  it  is  not  made  perfectly 
clear  in  what  manner,  whether  by  running  of  th'e  statute  of  limitation, 
or  otherwise,  the  death  of  the  deceased  brought  about  the  loss  of  the 
notes  and  stocks. 

Where  the  testimony  shows  that  the  railroad  train  upon  which  the  de- 
ceased was  riding  as  a  passenger  was  thrown  from  the  track,  and  that 
thereby  the  deceased  received  the  injuries  from  which  he  died,  and 

.  fails  to  show  any  unusual  speed  or  want  of  care  in  the  management  of 
the  train,  or  by  any  direct  evidence  the  caus^  of  the  train's  being 
thrown  from  the  track,  and  discloses  as  the  only^vidence  of  negligence 
on  the  part  of  the  company  the  fact  that  some  of  the  ties  at  and  near 
the  place  of  the  accident  were  rotten;  and  it  appears  that  the  company 
had  a  suitable  and  competent  person  in  charge  of  the  track  at  that 
place  as  section-boss,  and  that  he  was  from  time  to  time,  and  as  fast  as 
he  deemed  necessary  for  the  safety  of  the  track  replacing  the  old  and 
rotten  ties  with  new  and  sound  ones,  held,  that  no  case  was  shown  for 
exemplary  damages. 

Error  from  Riley  District  Court. 

Action  by  Lydia  H.  Cutter,  as  administratrix  of  the  estate 
of  Joseph  Stewart,  deceased,  to  recover  damages  sustained  by 
the  next  of  kin  of  said  deceased  by  reason  of  his  death. 
The  plaintiff  was  appointed  administratrix  of  said  estate  by 
the  Probate  Court  of  Arapahoe  county,  territory  of  Colorado. 
Stewart  came  to  his  death  in  Kiley  county,  in  this  State, 
while  riding  as  a  passenger  on  the  cars  of  the  railway  com- 
pany, August  1st,  1872,  while  en  route  from  Kansas  City, 
Mo.,  to  Denver,  Colorado  ;  and  this  action  was  brought  under 
§422  of  the  civil  code,  and  the  petition  alleging  that  the  de. 
ceased's  death  was  caused  by  the  wrongful  acts,  negligence, 
and  mismanagement  of  the  defendant.  [This  case  was 
hereupon  demurred  to  the  petition,  (16  Kas.  568,)  when 
it  was  held,  that  an  administrator  appointed  in  another 
.State  or  Territory  could  maintain  an  action  in  this  State 
under  said  §422.]    A  trial  upon  the  merits  Was  had  in 
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the  District  Court,  at  the  March  Term  thereof  1876.  The 
^plaintiff  olfered  in  evidence  the  record  of  the  Probate  Court 
of  Arapahoe  county,  upon  which  her  appointment  as  admin- 
istratrix was  made,  and  also  the  letters  of  administration 
issued  to  her  as  such  administratrix.  Such  record  and  letters 
were  dated  September  27th,  1872,  and  such  letters  of  ad- 
ministration were  authenticated  as  follows  • 

Territory  of  Colorado,  County  of  Arapahoe,  ss. 

I,  Webster  D.  Anthony,  county  clerk  of  said  County, 
and  ex-qfficio  clerk  of  the  Probate  Court  of  Arapahoe 
County,  do  hereby  certify  the  above  and  foregoing  to  be  a 
true,  correct  and  complete  transcript  and  copy  of  certain 
letters  of  administration  issued  to  Lydia  Harvey  (^)  upon 
the  estate  of  Joseph  Stewart  deceased,  as  the  same  appears 
from  the  original  now  on  Hie  in  my  said  office. 

Witness  my  hand  and  the  seal  of  said  Court,  at  Denver, 
in  said  county,  this  4:th  day  of  June,  1875. 


Territory  of  ColoRxVdo,  Arapahoe  County,  ss. 

I,  William  C.  Kingsley,  judge  of  the  probate  Court  of 
said  county  and  territory,  do  hereby  certify  that  the  said 
Webster  D.  Anthony,  who,  by  his  deputy,  James  F.  Watson, 
hath  signed  the  above  certiticate  and  attestation  and  to 
which  the  seal  of  said  probate  Court  is  annexed,  was  on  the 
4:th  day  of  June,  1875,  and  the  time  said  certificate  and  at- 
testation was  made  the  clerk  of  the  said  Probate  Court,  and 
the  keeper  of  the  records  and  tiles  of  said  Court ;  that  the 
said  certificate  and  attestation  of  the  same  Webster  D.  An- 
thony is  in  due  form,  and  by  the  proper  officer,  and  to  all 
acts  by  the  said  Webster  D.  Anthony  so  done,  full  faith 
and  credit  are  and  ought  to  be  given,  in  judicature,  and 
without. 


[*The  petition  states  that  since  the  issuance  of  these  letters  of  admin- 
istration to  the  plaintiff,  she  has  intermarried  with  Benj.  P.  Cutter*  and 
the  action  is  brought  in  her  present  name  of  Cuttev.  16  Kas.  5G8]. 


Webster  D.  Anthony,  Cuh. 

By  James  F.  Watso?i,  Deputy, 


This  18th  day  of  August,  1875. 


William  C.  Kingsley,  Probate  Judge, 
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The  letters  and  record  were  admitted  in  evidence  over 
the  objection  and  exception  of  defendant.  Several  wit- 
nesses testified  respecting  the  condition  of  the  defendant's 
railroad  track,  the  injury  and  death  of  Stewart,  his  age, 
Ileal th,  circumstances,  etc.,  and  his  next  of  kin,  and  their 
dependence  upon  him  for  support,  or  assistance.  The  jury 
found  for  the  plaintiff,  and  assessed  her  damages  in  two 
item^ compensatory,  $1,320;  exemplary,  $2,200.  Judg- 
ment upon  the  verdict  for  $3,520,  and  the  Railway  Com- 
pany brings  the  case  here,  on  error. 

C.  K  Bretherton  and  J.  P.  Usher,  for  plaintiff  in  error. 
Green  (&  Hessin,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Brewer,  J.  This  was  an  action  under  section  422  of  the 
code,  by  the  personal  representative  of  Joseph  Stewart  de- 
ceased, to  recover. damages  for  the  death  of  the  deceased 
caused  by  the  negligence  of  the  Company.  The  first  error 
alleged  is  in  the  admission  of  a  record  of  the  Probate 
Court  of  the  territory  of  Colorado,  certified  to  in  the  name 
of  the  clerk  by  a  deputy.  It  is  not  claimed  that  this  record 
as  authenticated  was  admissible  under  the  section  of  our 
own  statutes  applicable  thereto,  (Gen.  Stat.  p.  700,  §  371), 
but  it  is  claimed  that  it  was  under  section  905  of  U.  S.  lie- 
vised  Stat.)  That  section,  however,  authorizes  attestation  by 
the  clerk,  and  names  no  other  person.  And  it  seems  to  be 
settled  that  this  of  itself  grants  no  authority  to  a  deputy 
clerk.  (1  Greenleaf  on  Ev.  13th  ed.  §  504  ;  Stephenson  vs. 
Baumster,  3  Bibb,  369  ;  Morris  vs.  Patching  24  Y. 
394).  This  last  case  is  directly  in  point,  and  in  it  the 
Court  says :  "  The  attestation  is  directed  to  be  by  the  clerk, 
and  not  by  any  person  acting  as  a  substitute  for  the  clerk, 
or  possessing  like  power  under  the  State  laws.  In  making 
the  certificate,  which  is  made  evidence  under  the  Act  of 
Congress,  the  clerk  derives  his  authority  from  the  Federal 
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and  not  from  the  State  laws,  and  the  certificate  has  vitality 
and  effect,  not  by  reason  of  the  ofiicial  character  of  the 
ofiicer  making  it  under  the  laws  of  the  State,  but  in  virtue 
of  the  Act  of  Congress  prescribing  it  as  the  mode  of  proof 
in  tliis  particular  case.  The  certificate  of  the  judge,  as  to 
the  authority  of  any  person  other  tlian  the  clerk  to  make 
the  certificate,  is  of  no  more  force  than  would  5e  a  Hke  cer- 
tificate as  to  the  effect  of  the  judgment.  Again, •  if  a 
deputy-clerk,  or  other  person,  could  make  the  certificate  by 
reason  of  the  power  conferred  upon  him  by  the  State  laws, 
and  thus  satisfy  the  Act  of  Congress,  such  law  should  be 
proved  as  other  facts  are  proved,  or  as  other  laws  are 
proved,  and  not  by  the  certificate  of  the  judge,  which  is  not 
made  evidence  of  any  such  fact.  The  records  were  not 
competent  evidence,  and  were  improperly  admitted." 

But  it  is  insisted  that,  conceding  the  defect  in  the  authen- 
tication, no  objection  was  made  on  that  ground  ;  and,  there- 
fore, the  error  will  not  now  be  considered.    When  ofiered, 
the  record  was  objected  to  "  as  being  incompetent."  There- 
after a  motion  was  made  to  strike  out  the  record  ''as  not 
being  competent  evidence  ;  "  and  finally  an  instruction  was 
asked  in  reference  to  the  fact  sought  to  be  proved  by  it. 
''No  competent  evidence  has  been  offered,"  etc.    Was  this 
objection  sufiicient  to  raise  the  question  now  presented  ?  In 
Ferguson  vs.  Graves.  12  Kas.  43,  it  was  said,  "  that  where 
evidence  is  apparently  admissible  for  any  purpose,  or  under 
any  circumstances,  the  Court  does  not  err  in  admitting  the 
same,  unless  the  reasons  for  its  exclusion  are  given  by  the 
party  objecting,  has  been  repeatedly  decided  by  this  Court." 
And  in  Botkin  vs.  Livingston^  16  Kas.  41,  that  "  if  a  party 
fails  to  object  to  the  introduction  of  an  instrument  on  the 
ground  that  its  execution  is  not  proven,  he  cannot  there- 
after raise  the  question.    He  has  waived  that  point."    In  1 
Greenleaf  on  £v.  (13th  ed.)  §  421,  the  author  uses  this 
language  :  "  It  is  also  to  be  noted  as  a  rule,  applicable  to  all 
objections  to  the  reception  of  evidence,  that  the  ground  of 
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objection  must  be  distinctly  stated  at  the  time,  or  it  will  be 
held  vague  and  nugatory."  The  idea  of  course  is,  that  as 
this  Court  simply  reviews  the  rulings  of  the  District  Court 
it  should  be  made  clear  to  us  exactly  what  these  rulings 
were.  A  party  should  not  be  permitted  to  try  his  case  upon 
one  series  of  questions  in  that  Court,  and  upon  another  in 
this.  If  upon  every  question  to  which  the  attention  of  that 
Court  was  directed  it  ruled  correctly,  with  what  propriety  is 
it  said  that  it  erred,  and  for  its  errors  the  judgment  must 
be  reversed?  As  said  in  the  case  of  E.  c&  C.  Rid.  Co.  vs. 
Lawrence.,  29  Ind.  622,  it  is  of  consequence  in  the  admin- 
istration of  justice  that  all  sucli  questions  shall  be  so  dis- 
tinctly made  in  the  lower  Court,  that  judgments  shall  not 
be  liable  to  reversal  upon  points  never  before  the  mind  of 
the  presiding  Judge,  which  do  not  affect  the  real  controversy, 
and  which  if  suggested  might  have  been  obviated."  In  the 
case  of  Bundy  vs.  Hyde.,  50  New  Hamp.  117,  it  appears 
that  on  the  trial  an  objection  was  made  to  testimony  as 

not  competent."  The  Judge  desired  that  the  specific 
ground  of  incompetency  be  pointed  out.  This  not  being 
done,  he  declined  to  consider  the  objection,  and  this  ruling 
was  sustained.  Tke  State  vs.  Jones,  7  Nev  408,  is  still 
more  closely  in  point.  An  objection  was  made  to  a  depo- 
sition as  incompetent  evidence.  Depositions  were  admissi- 
ble in  a  criminal  case  only  under  certain  circumstances  and 
conditions.  Although  the  record  failed  to  show  those  cir- 
cumstances and  conditions,  yet  the  objection  was  held  too 
general  to  reach  the  point  of  a  failure  to  show  tliat  the  de- 
position was  taken  in  a  case  authorized  by  statute.  See 
also  Camden  vs.  Dor  emus,  3  How.  U.  S.  St.  515  ;  C.  S.  ys. 
Angidsola,  1  Wall.  352  ;  Longabaugh  vs.  F".  C  <&  T.  Rid. 
Co.,  9  E'ev.  271 ;  Dewy  vs.  Dornec,  18  Cal.  83  ;  Leek  vs. 
Wilson,  24  Cal.  398.) 

It  may  not  be  possible  to  specify  in  advance  a  form  of 
objection  which  will  be  sufficient  in  every  case.  The  only 
rule  that  can  be  laid  down  is,  that  it  must  be  such  as  dis- 
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tinctly  and  clearly  presents  the  precise  point  of  objection, 
and  upon  which  the  ruling  of  the  Court  is  asked.  We  must 
be  able  to  see  from  an  examination  of  the  record  that  the 
attention  of  the  trial  Judge  was  called  to  the  very  matter 
presented  to  us.  It  often  happens  that  the  objection  is  so 
apparent  that  a  very  general  expression  could  not  fail  to 
bring  it  to  attention.  If  it  does,  that  is  sufficient.  But  not 
infrequently  such  general  expressions  really  cover  up  the 
specified  matter,  and  naturally  call  the  attention  away  to 
something  else.  Then  they  are  not  sufficient.  Now  in  the 
case  at  bar  there  was  a  pivotal  question  as  to  the  right  of  a 
foreign  administratrix  to  maintain  such  an  action.  True,  it 
had  been  ruled  upon  in  the  district  Court  on  demurrer,  but 
it  had  not  yet  been  determined  in  this  Court.  It  was  still 
an  open  question.  When,  therefore,  the  record  of  the 
letters  of  administration  in  Colorado  was  offered  in  evidence, 
an  objection  that  such  evidence  "  was  competent "  would 
naturally  suggest  this  vital  question,  and  indicate  simply  a 
desire  to  preserve  that  question  beyond  any  chance  of  waiver. 
The  thought  of  the  Court  would  scarcely  be  turned  to  the 
mere  authentication  of  the  record.  It  would  look  to  the 
substance  rather  than  the  form  of  the  testimony — to  that 
which  was  irrelevant,  and  beyond  the  power  of  correction, 
rather  than  to  that  which  was  incidental  and  could  be  cor- 
rected. Thrice  was  the  objection  presented,  and  the  very 
repetition,  as  well  as  the  manner  of  its  repetition,  would 
only  strengthen  the  conviction  that  the  substantial  question 
was  all  that  was  sought  to  be  raised.  It  seems  to  us  that  the  at- 
tention of  the  distict  Court  was  not  distinctly  and  clearly 
called  to  the  specific  objection  here  made,  and  that,  therefore, 
it  should  not  now  be  considered.  It  perhaps  should  be  re- 
marked, before  passing  from  this  subject,  that  the  views  we 
have  expressed  are  in  reference  to  cases  in  which  the  de- 
fect could  be  obviated  by  further  proof.  If  the  defect 
was  necessarily  fatal,  and  could  not  be  avoided  by  other  tes- 
timony, the  consideration  suggested  might  have  little  force. 
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Objections  were  also  taken  to  the  instructions  of  the  Court 
on  the  question  of  damages.  The  instructions  authorized 
the  award  of  exemplary  or  punitive  damages.  For  this  they 
are  now  challenged  ;  but  as  the  instructions  asked  by  plain- 
tiff in  error  also  recognized  the  propriety  of  such  damages 
in  actions  of  this  nature,  we  do  not  think  the  question  is 
fairly  in  the  case.  It  may  be  remarked,  in  passing,  that 
there  is  a  marked  difference  in  the  language  of  the  statutes 
of  the  various  States  in  this  respect.  In  some,  as  in  Califor- 
nia and  Kentucky,  such  damages  are  expressly  or  by  clear 
iinplication  authorized.  {Myers  vs.  'Smi  Francisco,  42  Cal. 
215  ;  Bowler  vs.  Lane,  3  Met.  (Ky.)  313.)  In  others,  New 
York,  Ohio,  Wisconsin,  Illinois,  and  Pennsylvania,  by  the 
present  statute  the  recovery  is  plainly  limited  to  the  actual 
damages,  to  compensation.  {Green  vs.  Hudson  B.  Rid.  Co., 
32  Barb.  25  ;  Grotenkemper  vs.  Harris,  25  Ohio  St.  510  ; 
Cassillo  vs,  Landvoehr,  28  Wis.  522 ;  Even  vs  C.  (&  JV. 
W.  Bid.  Co.,  38  Wis.  613;  Erady  vs.  Chicago,  4  Bissell, 
448  ;  a  &  P.  Eld.  Co.  vs.  Eowan,  66  Penn,  St.  393;  E. 
Eld.  Co.  vs.  Keller,  67  Penn.  St.  300.  Such  also  is  the 
force  of  the  original  English  statute  known  as  Lord  Camp- 
bell's act,  9  and  10  Yict.  93 ;  Blake  vs.  Midland  Ely.  Co., 
18  Q.  B.  93.  While  in 'some  States,  as  Maine,  Colorado,  and 
Kansas,  and  Pennsylvania  prior  to  1868,  the  statute  simply 
provides  for  the  recovery  of  damages.  State  vs.  {Eailroad 
Company,  58  Maine,  176;  K.E.  Ely.  Company  Mil- 
ler, '2i  Col.  442;  K.  P.  Ely.  Company  vs.  Linden,  3  Col. 
000:  Penn.  Eld.  Company  vs.  Zehe,  33  Penn.  St.  33  0; 
Penn.  Rid.  Co.  vs.  Henderson,  51  Penn.  St.  315.)  See  also 
Fields  on  Damages,  p.  490  and  following,  where  the  various 
statutes  and  rulings  are  collected.  It  is  said  in  the  Maine 
case,  that  the  purpose  of  the  statute  was  simply  to  prevent 
the  abatement  of  the  action  by  the  death  of  the  party  in- 
jured, leaving  all  other  matters  to  be  controlled  by  the 
ordinary  rules  governing  actions  for  personal  injuries.  But 
as   before  stated,  it  is  hardly  necessary  for  use  in  this 
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case  to  settle  the  construction  and  effect  of  our  own  statute. 

The  instructions  are  also  challenged  in  respect  to  the 
measure  of  damages  other  than  exemplary.  The  language 
of  the  charge  is  as  follows : 

"  You  should  not  take  into  consideration  the  pain  suffered 
•  by  deceased,  or  the  wounded  feelings  of  the  surviving  rela- 
tives; nor  give  punitive  damages,  unless  said  accident  was 
the  result  of  gross  carelessness,  and  reckless  indifference  to 
the  rights  of  passengers.  But  you  should  give  what  yon 
deem  a  just  compensation  to  them  for  such  loss.  And  in 
determining  the  same,  you  may  take  into  consideration  all 
the  circumstances  attendinghis  death  ;  the  relations  between 
him  and  his  children,  and  next  of  kin  ;  the  amount  of  his 
property;  the  character  of  hi3  business,  and  the  prospective 
Increase  of  wealth  likely  to  accrue  to  a  man  of  his  age,  with 
the  business  and  means  which  he  had,  or  the  possibility  of 
a  decrease  of  the  same.  Damages,  in  a  case  of  this  kind, 
must  depend  very  much  upon  the  good  sense  and  sound 
judgment  of  the  jury,  upon  all  the  facts  and  circumstances 
of  the  case." 

Many  cases  have  arisen  in  the  different  States  under  stat- 
utes like  this,  and  many  inquiries  have  been  made  in  the 
various  Courts  as  to  the  proper  matters  for  consideration  by 
a  jury  in  fixing  the  damages.  It  is  safe  to  say,  that  no  rule 
has  yet  been  laid  down  of  definite  and  precise  statement, 
and  applicable  to  all  cases.  That  the  purpose  of  the  statute 
was  to  give  to  the  survivors  compensation  for  the  value  of 
the  life  taken  away,  may  be  conceded  ;  and,  therefore,  all  the 
elements  which  go  to  make  that  life  valuable,  are  proper 
matters  of  consideration ;  and  matters  which  do  not  affect 
its  value  to  the  survivors,  such  as  the  pain  and  suffering  en- 
dured by  the  deceased,  the  grief  and  sorrow  of  the  survivors, 
are  not  to  bo  considered.  But  how  shall  the  value  of 
man's  life  be  determined  ?  By  the  needs  of  the  survivors  ? 
Where  the  deceased  leaves  a  family  of  small  children, 
should  the  recovery  be  greater  than  where  he  leaves  none  ? 
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That  logically  would  exclude  all  recovery  where  the  de- 
ceased left  no  one  dependent  upon  him.  By  the  probable 
earnings  of  the  deceased  ?  That  would  often  furnish  the 
most  inadequate  compensation  in  the  most  deserving  of  all 
cases,  as  where  a  wife  and  mother  is  the  party  killed.  By 
the  present  value  of  the  probable  net  accumulations  of  the 
deceased,  considering  his  present  business  and  expectation 
of  life?  That  would  be  open  to  objections  of  the  same  char- 
acter as  the  last,  only  of  a  far  more  serious  nature.  In  the 
very  nature  of  things  it  seems  to  us  an  exact  and  uniform 
rule  for  measuring  the  value  of  +he  life  taken  away  to  the 
survivors,  is  impossible.  The  elements  which  go  to  make 
up  the  value  are  personal  to  each  case.  All  that  can  well 
be  done  is,  to  say  that  the  jury  may  take  into  consideration 
all  the  matters  which  go  to  make  the  life  taken  away  of 
pecuniary  value  to  the  survivors,  and,  limited  by  the  amount 
named  in  the  statute,  award  compensation  therefor.  To  go 
beyond  this,  and  lay  down  an  arbitrary  rule  for  valuing  the 
life  of  the  deceased,  a  rule  applicable  to  all  cases  alike,  how- 
ever satisfactory  it  might  be  because  of  its  uniformity, 
would  in  many  instances  operate  to  defeat  the  accomplish- 
ment of  the  wholesome  purposes  sought  by  this  act.  It  was 
well  said  by  Mr.  Justice  Nelson  in  the  case  of  Railroad  Co, 
vs.  Barron^  5  Wall.  90,  in  language  quoted  in  the  charge  in 
this  case,  that  "the  damages  must  depend  very  much  on  the 
good  sense  and  sound  judgment  of  the  jury,  upon  all  the 
facts  and  circumstances  of  the  particular  case."  The  instruc- 
tions as  given  in  this  case  find  abundant  support  in  the  latest 
and  best  decisions,  and  do  not  present  matters  other 
than  those  proper  for  the  consideration  of  the  jury. 
Thus,  in  the  case  of  Catawissa  Rid.  Co.  vs.  Armstrong,  52 
Penn.  St.  282,  the  Court  says  :  The  jury  were  instructed 
to  put  a  value  upon  his  life,  and  in  doing  this  to  have  re- 
gard to  his  probable  gains  and  accumulations,  his  age,  his 
health,  his  usual  wages,  and  the  family  he  had  to  support. 
We  have  said  that  in  this  class  of  actions  all  that  can  be 
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souglit  or  recovered  is  pecuniary  indemnity  for  a  pecuniary 
loss,  and  we  think  nothing  else  was  submitted  to  the  jury  in 
this  instance."  In  Mclntyre  vs.  Central  Rid.  Co..,  37 
Y.  287,  "  What  did  the  deceased  usually  earn  ? "  was  held 
to  be  a  proper  question  as  tending  to  show  the  value  of  tlie 
decedent's  life.  In  Fllley^  Adm^r.  vs.  Hudson  E.  Bid. 
Co.,  24  N.  Y.  471,  it  was  said,  that  "  It  is  not  required  that 
the  degree  of  kindred  should  be  such  as  to  create  the  duty 
of  sustenance,  support  or  education , "  and  the  same  proposi- 
tion is  affirmed  in  H.  B.  Co.  vs.  Barron.  5  W  all  90.  See 
also,  Filley,  Adm'r.  vs.  Hudson  R.  Bid.  Co.,  29  N.  Y  252 ; 
K.  P.  Bly.  Co.  vs.  Miller,  2  Col.  442,  and  cases  hereinbe- 
fore cited  on  exemplary  damages.  The  only  expression  in 
the  charge  which  occurs  to  us  as  possibly  misleading,  is  that 
which  suggests  for  the  consideration  of  the  jury  the  circum- 
stances attending  the  death  of  the  deceased.  Outside  of 
the  question  of  exemplary  damages,  it  is  the  fact  and  not 
the  manner  of  death  that  determines  the  amount  of  dam- 
ages. But  from  the  view  we  have  taken  of  the  testimony, 
we  cannot  think  that  the  plaintiff  in  error  was  prejudiced, 
or  the  jury  misled. 

The  jury  found  a  general  verdict  for  the  plaintiff,  but 
answered  specilic  questions  as  follows  : 

"  Q. — If  you  find  for  the  plaintiff,  state  the  pecuniary  loss 
sustained  by  the  next  of  kin  of  the  deceased  by  the  death, 
and  in  what  such  loss  consisted.  Arts. — We  find  that  the 
next  of  kin  of  Joseph  Stewart,  deceased,  have  sustained 
pecuniary  loss  by  his  death  to  the  amount  of  $1,320.  Said 
loss  consisting  of  notes  and  mining  stocks. 

"Q, — If  you  assess  damages  beyond  pecuniary  loss  sus- 
tained by  next  of  kin,  state  the  amount.  Ans. — We  further 
assess  damages  beyond  the  pecuniary  loss  sustained  by  the 
next  of  kin,  at  the  amount  of  $2,200." 

An  examination  of  tlie  testimony  satisfies  us  that  there 
was  evidence  sustaining  the  first  answer,  but  that  no  case 
was  made  out  for  exemplary  damages.    A  verdict  of  $1,320, 
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as  the  pecuniary  loss,  was  not  excessive.  Periiaps  it  may 
not  be  clear  how  the  jury  reached  that  exact  figure,  as  the 
loss  in  notes  and  stocks  ;  for  the  testimony  is  in  this  respect 
indefinite,  though  Mrs.  Cutter  testified  that  her  father  had 
some  notes  and  mining  stocks  which  were  lost  on  account  of 
his  death,  the  stocks  being  sold  for  non-payment  of  assess- 
ments;  and  again,  that  tliere  was  over  $1,000  in  notes,  and 
that  she  put  them  into  a  lawyer's  hands,  but  that  he  could 
not  collect  any  ;  that  she  was  told  that  several  of  the  parties 
whose  notes  he  held  were  reliable ;  that  one  note  given  by 
a  man  named  Parsons  was  for  $800  or  $900,  and  that  he 
was  as  much  able  to  pay  now  as  he  ever  was,  etc.  Why 
the  Parsons  note  was  not  collected,  is  not  specifically  stated- 
Perhaps  it  was  barred  by  the  statute  of  limitations.  But 
we  do  not  wish  to  be  understood  as  stating  that  the  testi- 
mony points  out  in  exact  sums  the  amount  of  $1,320  in 
stocks  and  notes,  or  makes  it  perfectly  clear  how  the  death 
of  the  decedent  brought  about  the  loss  even  of  those  notes 
and  stocks.  We  do  decide,  however,  that  $1,320,  as  com- 
pensation for  the  loss,  was  warranted  by  the  testimony  ;  and 
that  while  the  jury  have  indicated  in  what  respect  they  con- 
sidered the  death  as  working  a  pecuniary  loss,  it  is  not 
essential  to  the  sustaining  of  the.  verdict  that  from  figures 
and  amounts  named  in  the  testimony  the  result  can  be 
reached  as  by  adding  up  the  items  in  an  account. 

In  regard  to  the  damages  above  compensation,  the  exem- 
plary or  punitive  damages,  we  do  not  think  the  case  war- 
ranted such  damages.  The  injury  happened  in  this  way: 
The  train,  upon  which  deceased  was  riding  as  a  passenger, 
was  thrown  from  the  track,  and  thereby  he  received  such 
bruises  as  caused  his  death  in  a  few  hours.  The  record  is 
silent  as  to  any  positive  evidence  of  the  cause  of  the  acci- 
dent. It  seems  probable,  however,  that  the  train  jumped 
the  track  from  some  defect  in  it,  rather  than  from  running 
over  anything,  or  with  unusual  speed.  And,  in  reference 
to  a  defect  in  the  track,  it  appears  that  there  were  some 
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rotten  ties  at  and  near  the  place  of  the  accident.  And  that 
is  the  only  matter  of  negligence  which  from  the  testimony 
can  in  any  manner  be  imputed  to  the  company.  And  while, 
of  course,  this  is  sufficient  to  sustain  an  award  of  compensa- 
tory damages,  yet  it  does  not  disclose  that  gross  and  wanton 
negligence  which  is  necessary  to  justify  exemplary  damages. 
It  appears  further,  from  the  testimony  of  the  company,'  that 
it  had  a  suitable  party  employed  to  take  care  of  this  portion 
of  the  track,  as  section-boss;  and  that  from  time  to  time  he 
replaced  the  rotten  ties  with  sound  ones  as  he  thought  the 
safety  of  the  track  required.  We  think,  therefore,  upon 
the  whole  case  that  the  judgment  should  be  modified  by 
striking  out  the  $2,200  awarded  for  exemplary  damages, 
and  affirmed  as  to  the  rest.  The  costs  of  this  Court  will  be 
divided.  ■ 
All  the  Justices  concurring. 

See  Baltimore  &  Ohio  R.  R.,  vs.  Wrightman's  Admr.,  ante  page  S51  and 
cases  in  note,  page  366. 


PACIFIC  EAILEOAD  COMPANY  vs. 
DANIEL  W.  THOMAS  et  aL 

19  Kansas,  256. 
Supreme  Court  of  Kansas,  July  Term^  1877. 

A  master  mechanic  of  a  railroad  company  for  a  particular  division  of  the 
company's  road  employs  a  physician  and  surgeon  to  attend  an  em- 
ployee of  the  company  who  was  injured  while  in  the  performance  of 
bis  duties  as  such  employee,  and  while  under  the  immediate  order  of 
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said  master  mechanic,  and  said  master  mechanic  states  that  he  would 
see  that  the  company  paid  for  said  physician's  services.  The  physician 
performs  said  services,  looking  to  the  railroad  company'-  for  his  pay 
and  giving  to  it  the  credit,  (although  at  the  same  time  he  charges  upon 
his  books  said  services  to  said  employee,  and  makes  no  charge  upon 
his  books  against  said  railroad  company).  While  he  was  so  perform- 
ing his  said  services  he  makes  out  a  bill  for  the  same  against  the  rail- 
road-company and  incloses  it  in  a  letter  which  states  his  said  employ- 
ment by  said  master  mechanic,  and  asks  that  the  company  pay  the 
bill,  and  he  sends  said  letter  and  bill  to  the  assistant  superintendent 
of  the  railroad  company  for  said  division,  but  neither  said  division 
superintendent  nor  the  company  ever  pay  any  attention  to  said  bill  or 
to  said  letter.  Hdd,  That  these  facts  are  sufficient  to  uphold  a  finding 
by  the  jury  that  said  division  superintendent  ratified  said  employment 
of  said  physician  and  surgeon  by  said  master  mechanic. 
It  will  be  presumed  in  the  absence  of  anything  to  the  contrary,  that  the 
general  superintendent  of  a  railroad  company  has  the  authority  from 
the  company  to  employ  a  physician  and  surgeon  to  attend  an  employee 
of  the  coiApany  who  has  been  injured  while  in  the  company's  employ. 
And  it  will  also  be  presumed  in  the  absence  of  anything  to  the  con- 
trary, that  the  division  superintendent  of  such  company  has  the  sole 
power  within  his  division  as  the  general  superintendent  has.  Audit 
will  also  be  presumed,  in  the  absence  of  anything  to  the  contrary,  that 
where  an  officer  or  agent  of  a  railroad  company  has  the  power  in  the 
first  instance  to  employ  a  physician  and  surgeon  and  make  the  com- 
j)any  responsible  for  his  services,  such  officer  or  agent  would  also  have 
the  power  to  ratify  a  previous  unauthorized  employment  of  such  phy- 
sician and  surgeon,  and  thereby  make  the  company  responsible  for 
his  services. 

Error  from  Leavenworth  District  Court. 

Action  by  Thomas  and  another,  to  recover  for  certain 
professional  services  as  physicians  and  surgeons.  All 
necessary  facts  are  set  forth  in  the  subjoined  opinion.  Trial 
at  May  Term,  1873,  of  the  district  Court.  Yerdict  and 
judgment  in  favor  of  plaintiffs  for  $235,  and  the  Railroad 
Company  brings  the  case  here. 

T.  A.  Hurd^  for  plaintiff  in  error. 
Clough  jR  Wheat,  for  defendants  in  error. 

The  opinion  of  the  Court  was  delivered  by 
Valentine,  J.    This  was  an  action  for  services  as  physi- 
cians and  surgeons.    Daniel  "W.  Thomas  and  Meses  S. 
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Thomas  were  the  plaintiffs  in  the  Court  below,  and  the 
Pacific  Eailroad  was  the  defendant.  The  facts  of  the  case, 
stated  briefly,  are  substantially  as  follows:  In  November 
1869,  Frank  Gates  was  assistant  master  mechanic  of  the 
western  division  of  plaintiff-in-error's  railroad,  the  terminus 
of  which  was  in  Leavenworth.  Robert  Kane  was  section 
boss,  and  had  charge  of  the  repairs  of  track  and  road-bed, 
and  had  in  his  employ  one  John  Kennedy'.  On  November 
4th,  Gates  and  Kane,  with  the  men  under  Gates'  charge, 
undertook  to  load  the  smoke-stack  of  a  locomotive  upon  a 
tender  at  the  turntable  in  Leavenworth,  and  from  some  de- 
fect of  the  appliances  used  the  stack  fell,  and  Kennedy  was 
caught  by  it,  and  his  leg  was  broken.  Dr.  D.  Thomas 
attended  Kennedy'as  a  physician  and  surgeon  until  Kennedy 
recovered,  which  was  about  the  last  of  December,  1869. 
There  was  sufficient  evidence  for  the  jury  to  find,  as  we 
suppose  they  did  find,  that  Dr.  Thomas  was  employed  by 
both  Gates  and  Kane,  and  that  Gates  said  that  he  would  see 
that  the  railroad  company  paid  for  his  services.  The  plain- 
tiffs (Drs.  D.  W.  and  M.  S.  Thomas,  partners,)  looked  to 
the  railroad  company  for  their  pay,  and  gave  the  credit  to  the 
railroad  company,  although  upon  their  books  they  charged 
Kennedy  for  their  services,  and  did  not  charge  the  railroad 
company.  About  the  last  of  December,  1869,  Dr.  D.  W. 
Thomas  made  out  a  bill  for  his  services  against  the  railroad 
company,  and  sent  this  bill  by  mail  inclosed  in  a  letter 
properly  addressed  to  H.  Hale,  superintendent  of  the  wes- 
tern division  of  the  defendant's  railroad,  at  Kansas  City, 
Misssouri.  This  letter  stated  the  employment  of  Dr. 
Thomas,  by  Gates,  and  asked  that  the  bill  be  paid.  Hale 
never  answered. 

In  July,  1871,  the  plaintiffs  commenced  tliis  action.  T\vo 
trials  were  had — the  first  in  February,  1872,  and  the  last  in 
May,  1873 — at  the  first  of  which  trial,  as  well  as  the  last, 
Dr.  Thomas  testified  concerning  said  letter  and  said  bill- 
In  March,  1872,  the  plaintiffs  gave  notice  to  the  defendant 
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and  its  attorneys  to  produce  said  letter  and  said  bill  on  the 
trial,  as  the  plaintiffs  wished  to  use  them  as  evidence. 
The  defendant,  however,  did  not  produce  either  of  them ; 
and  although  Dr.  Thomas  testified  on  both  trials  concerning 
their  contents,  yet  the  railroad  company  did  not  show 
whether  they  had  ever  been  received  by  Mr.  Hale,  or  not. 
Of  course  they  were  received.  The  mere  putting  them  into 
the  post-office,  properly  directed  and  addressed,  was  prima 
facie  evidence  of  that  fact,  and  there  was  no  evidence  to 
the  contrary.  The  Court  below  instructed  the  jury  that  the 
employment  of  Dr.  Thomas  by  Gates  and  Kane,  would 
not  alone  make  the  railroad  company  responsible  for  Dr. 
Jhomas'  services ;  and  that,  unless  such  employment  was 
afterward  ratified  by  some  agent  of  the  company  having 
power  to  ratify  the  same,  the  plaintiffs  could  not  recover. 
Kow,  the  only  evidence  tending  to  show  a  ratification  of 
said  employment  was  the  neglect  or  refusal  of  Hale,  and  of 
the  railroad  company,  after  receiving  said  letter  and  bill,  to 
pay  any  attention  to  them.  And  upon  this  evidence  the 
jury  evidently  found  that  there  was  a  ratification ;  and 
taking  this  evidence,  together  with  the  circumstances  of 
this  case,  we  think  the  evidence  was  sufficient  to  sustain 
such  finding.  {Toledo  Bid.  Co.  ys.  Ivodriqzies,  47  III.  18S; 
Toledo  Eld.  Co,  vs.  Prince,  50  111.  26 ;  Marquette  Rid. 
Co.  vs.  Taft,  28  Mich.  289,  294,  et  seq.;  A.  P,  Rid.  Co.  vs. 
Reisner,  18  Kas.  458.)  Kennedy  was  in  the  employ  of  the 
railroad  company ;  Gates  was  the  master-mechanic  of  that 
division ;  Kennedy  was  injured  while  performing  services 
for  the  company,  under  the  orders  of  Gates,  and  in  the  im- 
mediate presence  of  Gates ;  Gates  employed  Dr.  Thomas, 
and  said  that  he  would  see  that  the  company  paid  him ; 
Dr.  Thomas  performed  the  services,  looking  to  the  company 
for  his  pay ;  and  while  he  was  so  performing  such  services, 
and  before  he  had  finally  completed  them,  sent  said  letter 
and  said  bill  to  Hale,  itemizing  his  said  services,  explaining 
the  same,  and  informing  Hale  of  his  said  employment  by 
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Gates,  etc.;  and  although  Hale  was  at  that  time  the  superin- 
tendent of  that  division,  yet  he  never  paid  any  attention  to 
said  letter  or  to  said  bill.  We  cannot,  upon  such  a  state  of 
facts,  say  that  the  finding  of  the  jury  was  erroneous. 

But  it  is  claimed  by  the  plaintiff  in  error,  defendant  be- 
low, that  the  Court  below  erred  in  giving  the  following  in- 
struction to  the  jury,  to  wit : 

"  It  is  claimed  that  Mr.  Hale,  the  party  to  whom  Dr. 
Thomas  says  he  addressed  the  letter  at  Kansas  City,  was  the 
deputy,  or  division  superintendent  of  the  road  or  company, 
or  of  that  part  of  the  road  this  side  of  Holden,  Missouri. 
It  is  claimed  he  had  such  authority  by  virtue  of  his  position, 
as  empowered  him  originally  to  have  employed  the  plain-  » 
tiffs  ;  and  that  if  he  had  such  power,  in  case  the  original  em-  * 
ployment  was  by  some  servant  of  the  company  who  had  not 
authority  to  employ,  he  had  the  authority  to  ratify  the  un- 
authorized act.    I  say  that  the  lav\^  would  presume,  in  the 
absence  of  testimony  to  the  contrary,  that  the  general 
superintendent  of  a  railroad  company  would  have  authority 
to  employ  a  surgeon  to  attend  on  an  employee  of  the  com 
pany  who  had  been  injured  while  in  the  employ  of  the 
company   That  would  be  the  presumption  of  the  law,  in  ab- 
sence of  testimony.     Now  the  division  superintendent, 
Hale,  had  in  respect  to  matters  happening  within  his  juris- 
diction, the  same  authority  as  the  general  superintendent 
had.    But  I  say  this  is  the  presumption  of  the  law,  when 
the  testimony  does  not  show  what  the  precise  nature  of  his 
authority  was.     If  the  testimony  should  show,  as  a  matter 
of  fact,  that  he  did  not  have  such  authority,  then  I  say  to 
you  the  plaintiffs  could  not  recover  in  this  case ;  that  is,  if 
the  testimony  shows  that  Mr.  Hale,  as  division  or  deputy 
superintendent,  had  not  authority  to  have  originally  em- 
ployed the  plaintiff,  then  he  had  not  the  power  to  ratify  the 
act  of  either  Kane  or  Gates,  or  other  subordinats  servants 
of  the  company." 

We  think  the  foregoing  instruction  is  correct.    We  think 
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that  presumptively  the  "general  superintendent  of  a  railroad 
company  would  have  authority  to  employ  a  surgeon  to  at- 
tend on  an  employee  of  the  company  who  had  been  injured 
while  in  the  employ  of  the  company ;  "  and  presumptively 
the  division  superintendent  would  have  "  in  respect  to 
matters  happening  within  his  jurisdiction  the  same  au- 
thority as  the  general  superintendent,"  although  m  both 
cases  these  presumptions  might  be  rebutted  by  evidence ; 
that  it  might  be  shown  that  neither  the  general  superinten- 
dent nor  the  division  superintendent  had  any  such  power 
or  authority    And  we  would  also  think  that  presumptively, 
and  in  the  absence  of  anything  to  the  contrary,  where  an 
^  officer  or  agent  of  the  company  has  the  power  in  the  first 
♦  instance  to  employ  a  physician  and  surgeon,  and  make  the 
company  responsible  for  his  services,  such  officer  or  agent 
would  also  have  the  power  to  ratify  a  previous  unauthorized 
employment  of  such  ph3^sician  and  surgeon,  and  thereby 
make  the  company  responsible  for  his  services.    We  also 
think  that  there  was  sufficient  evidence  for  the  jury  to  find 
that  "  the  division  superintendent,  Hale,  had,  in  respect  to 
matters  happening  within  his  jurisdiction,  the  same  au- 
thority as  the  general  superintendent  had." 
The  judgment  of  the  Court  will  be  affirmed. 
All  the  justices  concurring. 

See  Atlantic  and  Pacific  R.  R.  vs.  Rsisner,  16  A,  M.  Ry.  R.  36  and 
note  page  40. 
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ELI  F.  DOUGHERTY  vs.  THE  CHICAGO,  BUR- 
LINGTON AND  QUINCY  RAILROAD 
COMPANY. 

86  Illinois,  467. 

Supreme  Court  of  Illinois,  Septeinber  Term,  1877. 

If  a  railway  company  fails  to  stop  its  train  at  a  station  where  it  has  con- ' 
tracted  to  carry  and  leave  a  passenger,  it  furnishes  no  excuse  for  the 
passenger's  conduct  in  leaping  from  the  train  some  three  miles  beyond 
while  the  train  is  running  at  the  rate  of  fifteen  miles  an  hour;  and  if  he 
does  so  leap  from  the  train,  and  is  injured  thereby,  he  can  not  recover 
of  the  company  for  such  injury.  In  such  case  he  should  remain  on 
the  train,  and  sue  for  the  damages  sustained  by  him  in  being  carried 
beyond  the  proper  station. 

Appeal  from  the  Circuit  Court  of  Warren  County ;  the 
Hon.  Arthur  A.  Smith,  Judge  presiding. 

Messrs.  Stewart  <&  P helps,  for  the  appellant. 
Mr,  J.  M.  Walker^  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  action  was  instituted  to  recover  damages  for  per- 
sonal injuries. 

Appellant,  on  July  3,  1874,  at  Mt.  Pleasant,  Iowa,  pro- 
cured a  ticket  for  Cameron,  Illinois,  and  took  passage  on  a 
regular  passenger  train  for  that  place.  At  Burlington  he 
left  the  passenger  train,  and  for  some  reason  took  a  freight 
train  which  had  a  caboose  car  attached.  Appellant,  as  ap- 
pears, desired  to  go  to  the  house  of  a  friend,  who  resided 
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about  three  miles  east  of  Cameron,  near  the  track  of  the 
raih'oad.    Between  Kirkwood  and  Monmouth  he  attempted 
to  make  an  arrangement  with  the  conductor  to  have  the 
train  stop  on  a  curve  in  the  road  near  the  house  of  his 
friend,  three  miles  east  of  Cameron,  but  was  informed  by 
the  conductor  it  was  against  the  rules  of  the  company. 
After  some  conversation  on  the  subject,  the  conductor  told 
appellant  to  give  the  brakeman  a  quarter  of  a  dollar,  and  he 
would  have  the  engineer  stop.    Appellant  informed  the 
brakeman  what  the  conductor  had  said,  and  gave  him  the 
money,  who  said  he  "  would  see  about  it."  Before  reaching 
Cameron,  however,  appellant  was  notified,  both  by  the  con- 
ductor and  brakeman,  that  the  train  would  not  stop  at  the 
curve,  and  the  money  was  tendered  back  to  him.    There  is 
a  conflict  in  the  evidence  in  regard  to  whether  the  train 
actually  stopped  at  Cameron.    Some  of  the  witnesses  say  it 
did,  while  others  testify  the  other  way.    But,  be  that  as  it 
may,  it  is  clear  the  train  either  stopped  or  run  so  slow  that 
passengers  could  get  off  or  on  the  train,  and  one  passenger 
left  the  train  at  this  station.    We  do  not,  how^ever,  regard 
this  disputed  question  of  fact  as  material ;  as  appellant  did 
not  desire  to  get  off  the  train  at  Cameron,  and  made  no  at- 
tempt to  do  so     The  whole  evidence  points  to  the  con- 
clusion that  he  expected  to  leave  the  train  at  the  curve. 
When  the  train  reached  the  curve,  it  was  running  at  the 
rate  of  from  fifteen  to  eighteen  miles  an  hour.    Those  in 
charge  of  the  train  did  neither  stop  nor  slacken  its  speed. 
Appellant  testified  the  conductor  told  him  he  had  better  get 
off,  but  thi3  is  denied  by  the  conductor ;  and  upon  this 
point  there  is  a  direct  and  positive  conflict  in  the  evidence^ 
and  the  verdict  of  the  jury  against  appellant  must  be  held 
conclusive.    He  did,  however,  jump  from  the  train,  and 
was  injured. 

It  is  first  contended  by  appellant  that  it  was  gross  negli- 
gen<}e  on  the  part  of  the  company  to  fail  to  stop  the  train  a 
sufficient  time  to  allow  him  to  get  off  at  Cameron.  Sup- 
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pose  that  be  true,  such  fact  afforded  no  excuse  for  the 
appellant  to  leap  from  the  train  three  miles  from  the  station, 
when  it  was  running  at  the  rate  of  fifteen  miles  an  lioiir. 
If  he  was  carried  beyond  Cameron  for  the  reason  the  train 
did  not  stop,  it  was  his  plain  duty  to  remain  on  the  train 
until  such  time  as  he  could  leave  with  safety,  and  then 
bring  an  action  against  the  company  for  such  damages  as 
he  sustained  on  account  of  the  failure  of  the  railroad  com- 
pany to  stop  its  train  at  the  station  where  it  had  contracted 
to  leave  him.  The  fact  that  the  company  failed  to  stop  at 
Cameron,  if  it  be  a  fact,  is  no  excuse  for  the  conduct  of 
appellant  in  leaping  from  the  train.  And  where  an  injury 
has  been  received  by  the  reckless  act  of  a  passenger  in  an 
attempt  to  leave  the  train  when  in  motion,  no  recovery  can 
be  had,  although  the  company  may  have  disregarded  a  duty- 
imposed  by  law  in  failing  to  stop  at  the  station.  (Shearm. 
&  Redf.  on  Neg.  341 ;  Jeffersonville  R.  R.  Co.  vs.  Swift. 
22.  Ind.  450 ;  Pennsylvania  R.  R.  Co.  vs.  Chappel^  23  Pa. 
St.  147.) 

If  we  are  correct  in  this  view  of  the  question,  it  follows 
appellant  can  not  complain  of  the  modification  of  his  first 
instruction,  as  it  was  more  favorable  to  him  than  the  law 
would  justify,  even  after  the  Court's  modification. 

It  is  also  contended  the  Court  erred  in  giving  appellee's 
twelfth  instruction,  as  follows  : 

The  jury  are  instructed  that  if  they  believe,  from  the 
evidence  in  this  case,  that  the  proximate  or  immediate  cause 
of  the  injuries  that  it  appears,  from  the  evidence  in  this 
case,  the  plaintiff  sustained  on  the  3d  of  July,  1874,  was  his 
jumping  from  the  defendant's  train  while  it  was  in  motion, 
then  the  jury  are  instructed  that  he  can  not  recover  in  this 
case,  if  they  believe,  from  the  evidence,  that  he,  by  the  ex- 
ercise of  ordinary  care  and  prudence,  could  liave  avoided 
alighting  from  the  train  and  receiving  the  injuries  com- 
plained of." 

The  object  of  the  instruction  doubtless  was  to  meet  the 
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position  of  appellant,  assumed  before  the  jury,  that  the 
failure  of  the  company  to  stop  the  train  at  Cameron  was 
gross  negligence,  and  the  cause  which  led  to  the  injury  sus- 
tained. For  this  purpose  the  instruction  may  have  been 
proper.  It  could  not,  in  any  event,  mislead  the  jury.  Had 
this  been  an  action  to  recover  damages  because  the  com- 
pany had  carried  a  passenger  beyond  the  station  where  he 
had  paid  the  company  to  carry  him,  then  the  fact  of  the 
company's  failure  to  stop  at  the  station  might  be  regarded 
an  important  element  in  the  case;  but  in  this  case  we  do 
not  regard  it  of  controlling  importance.  Under  the  evi- 
dence, as  given  to  the  jury,  we  perceive  no  ground  upon 
which  appellant  could  recover.  The  judgment  of  the  Cir- 
cuit Court  will,  therefore,  be  affirmed. 
Judgment  affirmed. 

See  Filer  vs.  New  York  Central  R.  R,  3  Am.  Ry.  R.,  465;  Morrison  vs. 
Erie  R.  R.,  6  ib.,  166  ;  Western  R.  R.  vs.  Young,  7  ib  ,  352  ;  Nichols  vs. 
Middlesex  R.  R.,  8  ib.,  47 ;  Illinois  Central  R.  R.  vs.  Able.  11  ib.,  154 ;  Pitts- 
burgh,  Cinoinnati  &  8tr  Louis  R.  R.,  vs.  Kroase,  15  ib.,  298. 
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COOPER  vs.  THE  LOXDON,  BRIGHTOX  AND 
SOUTH  COAST  RAILWAY  COMPANY. 

Exchequer  Division ;  High  Court  of  Justice. 

Law  Rejports  4  Exch.  Div.  88. 

The  plaintiff  bought  from  the  defendant  company  a  season  ticket  en- 
titling him  to  travel  by  their  railway  for  one  month,  paying  the  usual 
charge  for  such  a  ticket  and  IO5.  deposit,  and  agreed  to  be  bound  by 
certain  conditions.  The  fourth  condition  was  that  the  ticket  "  is  to 
be  considered  as  the  property  of  the  company  to  be  delivered  up  at  the 
secretary's  office  on  the  day  after  expiry  or  on  forfeiture."  The  sixth 
condition  was  "that  the  ticket  and  all  benefits  and  advantages  thereof, 
including  the  deposit,  shall  be  absolutely  forfeited  to  the  company,  if 
it  shall  be  lost,  or  in  case  of  any  breach  of  the  above  conditions." 
Some  few  days  after  the  expiry  of  the  month,  but  within  a  reasonable 
time,  the  plaintiff  delivered  up  the  ticket  and  claimed  the  deposit  ; 
and  on  the  company's  refusal,  brought  an  action  to  recover  it : — 
Hdd,  that  the  performance  of  every  one  of  the  conditions  was  a  con- 
dition precedent  to  the  right  to  a  return  of  the  deposit ;  and  that  as 
the  ticket  had  not  been  delivered  up  "  on  the  day  after  expiry  the 
conditions  had  not  been  performed,  the  deposit  was  forfeited  and  the 
plaintifi'  could  not  maintain  the  action. 

Case  on  appeal  from  the  City  of  London  Court. 

1.  This  is  an  action  which  was  commenced  in  the  City  of 
London  Court  to  recover  the  sum  of  IO5.,  desposited  by  the 
plaintiff  with  the  defendants  under  the  circumstances  here- 
inafter mentioned. 

2.  On  or  about  the  30th  day  of  September,  1876,  the 
plaintiff  applied  at  the  Season  Ticket  office  of  the  defendants 
for  one  of  their  Season  Tickets,  to  entitle  him  to  travel  for 
one  month  to  and  fro,  between  London  and  Brighton. 
He  thereupon  signed  a  memorandum,  agreeing,  as  the 
holder  of  his  then  present  or  any  future  main  line  Season 
Ticket,  to  abide  by  and  conform  to  the  following  regula- 
tions : — 
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Conditions  upon  which  Main  Line  Season  Tickets  are 
^ssued  and  accepted  : 

"1.  That  it  is  to  be  used  subject  to  and  in  confonni'tj 
with  the  company's  bye-laws,  rules,  regulations  and  time- 
tables from  time  to  time  in  force. 

"  2.  That  it  is  available  only  at  and  between  the  two 
stations  named  thereon,  including  intermediate  stations,  but 
no  other.  * 

3.  That  it  is  not  to  be  transferred  to  or  used  by  any 
person  other  than  the  person  named  thereon,  and  who  has 
signed  these  conditions. 

"  4.  That  in  every  demand  it  is  to  be  shown  to  any- 
official  or  servant  of  the  company,  and  that  it  is  to  he  con- 
sidered as  the  property  of  the  company^  to  hedelimred  up  at 
Uie  secretary's  ojjice  on  the  day  after  expiry  or  on  forfeiture. 

"  5.  That  the  company  are  not  to  be  liable  for  any  stop- 
page, hinderance  or  delay  in  respect  to  the  starting,  speed 
or  arrival  of  the  train  whether  arising  from  any  accident, 
negligence  or  other  cause. 

"  6.  That  the  ticket  and  all  henefit  and  advantages  thereof 
including  the  deposit,  shall  he  ahsolutely  forfeited  to  the 
company,  if  it  shall  he  lost,  or  in  case  of  any  hreach  of  any 
of  the  ahove  conditions. 

"  7.  If  the  holder  wishes  to  perform  any  other  journey 
than  that  for  which  the  ticket  is  available,  he  must,  before 
starting,  pay  the  excess  or  other  proper  fare  and  take  a 
ticket  as  an  ordinary  passenger,  failing  which  he  must  pay 
the  full  fare  from  the  point  of  starting.'' 

3.  The  plaintiff  at  the  same  time  paid  to  the  defendants 
the  usual  charge  for  the  season-ticket,  and  also  the  usual 
deposit  of  10s  thereon. 

4,.  The  season  ticket  applied  for  by  the  plaintiff  was  then 
filed  up  and  handed  to  him  by  the  defendants:  on  the  back 
thereof  was  endorsed  a  copy  of  the  aforesaid  conditions 
with  the  words  :  "  1  agree  to  the  above,"  signed  by  the 
plaintiff. 
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At  the  foot  of  the  endorsement,  below  the  plaintiff's  sig- 
nature, there  is  also  the  following  note  on  the  ticket : — 

"In  the  event  of  this  ticket  being  lost  a  reward  of  10s. 
will  be  given  to  any  person  who  brings  it  to  the  secretary, 
London  Bridge  Station." 

5.  At  the  expiration  of  the  month  for  which  the  season- 
ticket  was  available,  the  plaintiff  returned  the  same  to  the 
defendants,  and  upon  the  same  conditions  obtained  from 
the  defendants  another  similar  season-ticket  endorsed  and 
signed  as  before. 

6.  It  is  the  practice  of  the  defendants,  and,  as  a  fact,  the 
defendants,  on  or  about  the  24:tli  day  of  Nov.  1876,  sent  by 
post  to  the  plaintiff,  a  printed  notice  reminding  him  that 
the  time  for  using  said  season-ticket  would  expire  on  a  day 
therein  mentioned,  and  that  if  he  did  not  wish  to  renew  it, 
he  ought  to  return  it  immediately  upon  expiry,  in  order 
that  the  deposit  might  not  be  forfeited  according  to  the 
conditions  indorsed  thereon. 

7.  The  said  season-ticket  was  returned  to  the  defendants 
as  stated  by  the  plaintiff,  "  some  few  days  after  its  expi* 
ration,  the  plaintiff  at  the  same  time  requesting  the  return 
of  the  10^  deposit,  which  was  refused  by  the  defendants,  on 
the  ground  that  the  ticket  was  not  returned  on  the  "  day 
after  expiry,"  as  required  by  the  conditions.  The  Court 
found  as  a  fact  that  the  said  ticket  was  returned  within  a 
reasonable  time  in  their  behalf. 

8.  The  action  was  tried  on  the  15th  day  of  October,  1878, 
when  the  Court  gave  judgment  for  the  plaintiff,  but  at  the 
request  of  the  defendants,  gave  them  leave  to  appeal  on 
the  terms  of  their  paying  the  costs  of  the  appeal. 

9.  The  question  for  the  Divisional  Court  is  whether  or 
not,  under  the  circumstances  aforesaid,  the  plaintiff  is  en- 
titled to  recover. 

Jenne,  Mosely  with  him,  for  the  defendants. 

C.  H.  Andersoriy  A,  M,  Bremner  with  him,  for  the 
plaintiff. 
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Kelly,  C.  B.  This  case  involves  the  determination  of  a 
question  of  little  importance  to  the  plaintiff,  but  of  which  it 
is  difficult  to  exaggerate  the  importance  to  the  defendants 
in  their  extensive  operations.  I  think  the  matter,  when 
looked  at,  is  perfectly  clear  The  plaintiff  bought  a  month- 
ly season  ticket  from  the  defendants.  "VVe  do  not  know  the 
price,  but  the  plaintiff  deposited  10s.  and  agreed  with  the 
defendants  upon  certain  conditions.  The  third  condition  is 
such  that  if  broken,  great  frauds  may  obviously  be  practised 
upon  the  company,  by  a  ticket  holder  lending  his  ticket  to  a 
fraud,  or  otherwise  transferring  it.  Then  comes  the  fourth 
condition  which  the  plaintiff's  Counsel  says  ought  to  be  read 
as  if  the  words  "  on  the  day  after  expiry  "  were  struck  out 
and  the  words  "within  a  reasonable  time  after  expiry" 
were  substituted  for  them  so  that  the  condition  would  run : 
"  the  ticket  is  to  be  considered  as  the  property  of  the  com- 
pany,  to  be  delivered  up  at  the  Secretary's  office,  within  a 
reasonable  time  after  expiry,  or  on  forfeiture."    But  what  is 

reasonable  time,  and  who  is  to  determine  what  is  reasonable? 
It  would  vary  in  each  case  according  to  the  circumstances. 
Such  an  alteration  of  the  words  would  make  a  new  contract 
for  the  parties,  which  they  did  not;  make  for  themselves,  and 
to  hold  that  they  were  not  bound  by  the  words  they  have 
used. 

Then  at  the  foot  of  the  conditions,  indorsed  on  the  back  of 
the  ticket,  there  is  this  note  :  "  In  the  event  of  this  ticket 
being  lost,  a  reward  of  10<§.  will  be  given  to  any  person  who 
brings  it  to  the  secretary,  London  bridge  station. 

The  sixth  condition  provides  "  That  the  ticket  and  all  the 
benefit  and  advantages  thereof,  including  the  deposit,  shall 
be  absolutely  forfeited  to  the  company  if  it  shall  be  lost,  or 
any  breach  of  any  of  the  above  conditions." 

Now  if  the  ticket  be  lost,  and  yet  there  is  no  forfeiture, 
the  consequences  will  be  that  the  company  may  pay  IO5. 
to  the  finder  who  brings  the  lost  ticket  to  them,  and  also  be 
obliged  to  pay  the  IO5,  over  again  in  such  an  action  as  the 
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present,  to  the  Season  Ticket  holder.  That  is  a  case  vevy 
likely  to  happen,  where  a  man  by  accident  loses  his  ticket 
out  of  his  pocket. 

We  cannot  release  the  plaintiff  from  any  one  of  these  stip- 
ulations, or  hold  that  a  breach  of  any  one  of  them  is  not  a 
cause  of  forfeiture,  without  holding  that  the  whole  of  them 
are  void.  If  the  plaintiff  can  set  up  an  equitable  claim  for 
relief  on  the  ground  that  the  condition  as  to  the  forfeiture 
of  the  deposit  must  be  considered  as  a  penalty,  and  not  as 
liquidated  damage — if  that  is  so,  as  to  a  breach  of  any  one  ot 
the  conditions,  it  must  be  so  as  a  breach  of  every  one  of 
them. 

There  is  nothing  illegal  or  inequitable  in  these  conditions. 
To  the  defendant  it  is  of  the  greatest  importance  that  they 
sliould  have  in  their  books  a  statement  of  the  number  and 
description  of  their  Season  Tickets,  so  that  they  may  know 
what  tickets  are  in  force  and  what  are  not ;  and  they  have  a 
right  to  impose  on  the  purchasers  of  season  tickets — which 
no  one  need  buy  unless  he  likes — conditions  of  forfeiture. 
Ko  one  can  tell  what  consequences  may  ensue  to  the  compa- 
ny from  the  breach  of  any  of  the  conditions. 

The  cases  cited  where  Courts  of  equity  have  interposed 
or  relieved  from  forfeiture,  have  no  application  to  the  pres- 
ent case.  Every  case,  whether  that  of  a  claim  of  a  tenant 
to  be  relieved  from  forfeiture  for  non-payment  of  rent,  or 
any  other  claim  must  be  determined  on  its  own  circum- 
stances. 

Looking  at  the  particular  circumstances  of  this  case  there 
will  be  no  hardship  whatever  on  the  plaintiff,  but  the  great- 
est hardship  on  the  defendants,  if  the  contract  is  not  strictly 
performed.  I  think  every  word  and  letter  of  the  contract 
must  be  strictly  construed  and  enforced,  and  therefore,  that 
in  the  present  case  a  forfeiture  has  been  incurred. 

Hawkins,  J.:  I  am  of  the  same  opinion.  When  the  con. 
tract,entered  into  between  the  plaintiff  and  defendants  is  looked 
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at,  the  matter  is  clear.  The  plaintiff  seeks  to  recover  10^.,  de- 
posited with  the  defendants  the  time  when  they  issued  to 
him  a  season  ticket,  entitling  him  to  travel  for  one  month. 
The  10  s,  were  deposited  subject  to  a  stipulation  that  they 
should  be  forfeited  if  any  one  of  certain  conditions 
were  broken.  The  fulfilhnent  of  those  conditions  was, 
therefore,  a  condition  precedent  to  a  right  of  action  to  re- 
cover the  money.  Now  it  is  clear  that  the  fourth  condition 
lias  not  been  fulfilled,  because  the  ticket  was  not  delivered 
up  "  on  the  day  after  expiring."  The  plaintiff's  counsel 
contends  that  the  condition  ouglit  to  be  read  as  if  those 
words  were  not  there,  and  there  were  substituted  the  words  : 
"  within  a  reasonable  time."  There  is  no  ground  for  such 
a  reading;  and  it  is  clear  from  the  sixth  condition  that  the 
10  s.  are  forfeited,  and  cannot  be  recovered  unless  each  stip- 
ulation is  fulfilled.  Whether  it  be  a  reasonable  or  unreason- 
able condition  that  the  ticket  be  given  up  on  the  very  day 
after  expiry,  is  not  a  question  in  the  present  case ;  but  if  it 
were,  I  should  say  it  was  very  reasonable,  for  I  can  see 
there  is  great  danger  of  frauds  being  extensively  practiced 
on  the  company,  if  season  tickets  are  not  delivered  up  as 
soon  as  they  expire.  But  my  judgment  in  favor  of  the  ap- 
pellants rest  on  the  terms  of  the  contract,  that  the  deposit  is 
to  be  returned  only  on  fulfillment  of  every  one  of  the  con- 
ditions, and  that  one  of  these  conditions  has  been  broken. 

Judgment  for  the  defendants. 

Note.  —Leave  to  appeal  was  refused,  except  on  the  terms  (which  the 
plaintiff's  counsel  declined  to  accept)  that  the  plaintiff  should  give  up  the 
benefit  as  to  costs  imposed  by  the  Judge  of  the  city  of  London  Court. 
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ANIMALS. 

1.  Under  §  43  of  tlie  Railroad  act  (Wagn.  Stat.,  310,  311)  no  recovery 

can  be  had  for  injuries  resulting  from  the  negligent  management 
of  the  locomotive  or  train.  For  that  purpose,  suit  must  be  brought 
under  §  5  of  the  Damage  act.  Crutchfield  v.  St.  Louis,  Kansas 
City  and  Northern  R.  R. ,  200. 

2.  To  entitle  plaintiff  to  recover  against  a  railroad  company  under  §  5 

of  the  Damage  act  (Wagn.  Stat.,  250)  for  the  value  of  stock  killed 
in  open  and  unfenced  depot  grounds,  he  must  prove  negligence  in 
defendant.  Such  open  spaces  seem  to  be  regarded  as  in  a  measure 
dedicated  to  public  use,  and  somewhat  in  the  nature  of  public 
highways,  and  therefore  within  the  exception  of  the  statute. 
Swearingen  v.  M.,  K.  and  T.  R.  R.,  291. 

3.  When  stock  gets  upon  the  track  of  a  railroad  company  in  consequence 

of  the  failure  of  the  corporation  to  fence  its  track  as  required  by 
statute  (Wagn.  Stat.,  §  43,  310),  the  road  is  liable,  regardless  of  tlie 
question  at  what  point  on  the  track  the  stock  was  killed.  Witt- 
Tiouse  v.  Atlantic  and  Pacijic  R.  R.,  296. 

BILL  OF  LADING. 

1.  A.  was  defendants'  freight  and  passenger  agent  at  B. ,  and  as  such 

had  authority  to  sign  contracts  of  shipment  like  the  one  in  ques- 
tion. S.,  who  signed  A.'s  name  to  the  contract  in  question  as  such 
agent,  was  a  clerk  in  A.'s  office,  and  the  execution  of  such  contracts 
was  part  of  his  business.  Held,  the  same  as  though  A.  had  signed 
his  own  name,  and  that  defendants  were  bound  thereby.  Newell 
V.  Smith,  100. 

2.  A  bill  of  lading  imported  on  its  face  an  absolute  undertaking.  On 

the  back  thereof  were  printed  rules  and  regulations  that  modified 
such  undertaking,  but  it  did  not  appear  that  the  shippers  had 
knowledge  thereof.  Held,  that  evidence  modifying  such  under- 
taking should  come  from  the  party  apparently  bound  thereby.  Ih. 

3.  A  bill  of  lading  bound  the  carriers  to  forward  the  goods  to  their 

destination  with  the  usual  despatch.  To  show  the  usual  time  of 
^transit,  the  shippers  called  a  witness  who  testified  thereto,  but  said 
he  derived  his  information  from  a  clerk  in  the  freight  office  at  the 
place  of  destination.  Held,  that  fact  being  peculiarly  within  the 
knowledge  of  the  carriers,  that  slight  evidence  thereof  on  the  part 
of  the  shippers  was  sufiicient,  and  that  the  testimony  was  compe- 
tent. i&. 
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BONDS. 

1.  From  the  relations  of  these  plaintiffs  to  the  company  and  to  eacli 

other,  t'hey  must  be  held  to  have  had  notice  of  the  terms  of  the  acr. 
which  authorized  the  execution  of  the  deed  of  trust  under  which 
they  claim  ;  and  as  no  money  was  expended  on  the  road,  or  as  tliey 
claim  paid  for  interest,  the  strong  presumption  is  that  the  company 
received  no  money  for  the  said  bonds.  The  plaintiffs  are  not, 
therefore,  innocent  purchasers  for  value,  and  holders  of  said  bonds 
without  notice  of  the  provisions  of  said  act.  Silliman  v.  Freder- 
icksburg, Orange  and  Charlottesville  R.  R.,  157. 

2.  Persons  dealintf  with  corporations  must  take  notice  of  what  is  con- 

tained in  the  law  of  their  organization  ;  and  they  must  be  pre- 
sumed to  be  informed  as  to  the  restrictions  annexed  to  the  grant  of 
power,  by  the  law  by  which  the  corporation  is  authorized  to  act. 
Ih, 

3.  In  all  cases,  even  in  cases  of  negotiable  instruments,  a  party  con- 

tracting with  an  agent  must  inquire  into  his  authority  ;  and  either 
a  State  or  a  corporation  is  bound  only  when  its  agents  keep  within 
the  limit  of  their  authority,  lb. 

CARRIER  OF  GOODS. 

1.  A  carrier  of  freight  is,  as  against  the  acts  of  the  shipper,  bound  to 
the  exercise  of  reasonable  care  and  diligence  only.  Thus,  where 
plaintiff  loaded  heavy  machinery  upon  a  platform  car,  and  blocked 
its  wheels  with  insufficient  blocking  insecurely  nailed,  by  reason 
whereof  the  machinery,  while  bein^  transported  by  defendant, 
broke  from  its  fastenings  without  fault  of  defendant  in  the  running 
of  the  train  or  in  maintenance  of  the  track,  and  was  injured,  it 
was  held,  that  defendant  was  not  liable  therefor,  although  its 
yard-master  and  forwarder  of  freight  cars  saw  the  fastenings  and 
noticed  their  insufficiency  before  the  injury  was  done.  Ross  v. 
Troy  and  Boston  R.  R.,  203. 

S.  The  shipper  of  the  machinery,  who  lived  in  R.,  was  under  contract 
to  erect  a  building  for  the  consignees,  in  P.,  and  furnish  it  with 
machinery,  for  a  gross  sum,  the  consignees  paying  freight  on  tlie 
machinery.  Held,  that  the  shipper  might  maintain  an  action 
against  the  carrier  for  injuries  done  to  the  machinery  while  in 
transit.  *  lb. 

See  Damages;  Receiver. 

CARRIER  OF  PASSENGERS. 

1.  The  plaintiff,  a  boy  ten  years  of  age,  was  riding  free  on  the  front 
platform  of  a  horse-railroad  car,  with  the  knowledge  of  the  con- 
ductor and  driver,  the  latter  having  requested  him  to  hand  in  a 
package  at  a  place  they  were  to  pass.  Before  quite  reaching  the 
place  for  stopping  for  this  purpose,  the  plaintiff  jumped  off  the 
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platform  and  fell  under  tlie  car  and  was  badly  hurt.  A  printed 
notice  was  posted  conspicuously  in  the  car,  forbidding  passengers 
to  stand  upon  or  get  on  or  off  at  the  front  platform,  or  to  get  on 
or  off  the  car  when  in  motion,  and  declaring  that  the  company 
would  not  be  responsible  for  any  accident  happening  thereby.  In 
an  action  against  the  company  for  the  injury,  the  court  below 
found  that  it  was  caused  by  the  careless  driving  and  management 
of  the  car,  that  the  plaintiff  in  getting  off  under  the  circum- 
stances used  as  much  care  as  could  be  expected  from  a  person  of 
his  age,  and  that  no  contributory  negligence  on  his  part  was 
proved.    Seld,  on  a  motion  of  the  defendants  for  a  new  trial — 

1.  That  the  conclusion  of  the  court  upon  the  question  of  negligence 
was  one  of  fact,  which  could  not  be  reviewed  by  this  court. 

2.  That  it  was  within  the  scope  of  the  authority  of  the  conductor  and 
driver  to  receive  and  let  off  the  plaintiff  as  a  passenger,  and  that 
It  did  not  alter  the  case  that  the  conductor  did  not  require  him  to 
pay  fare. 

8.  That  even  if  the  driver  was  not  authorized  to  deliver  the  package 
nor  to  employ  the  plaintiff  to  do  it,  yet  evidence  that  he  requested 
him  to  carry  it  in  was  admissible  on  the  question  of  negligence,  to 
show  that  he  knew  that  the  plaintiff  was  on  the  car  and  was  in- 
tending to  get  off  at  the  place  in  question. 

4.  That  the  averment  that  "  the  defendants  so  negligently  managed 
the  car  as  to  run  it  upon  and  over  plaintiff  "  was  sufficient  to 
admit  proof  that  the  negligence  consisted  in  not  stopping  the  car 
at  the  proper  time. 

5.  That  even  if  the  plaintiff  was  to  be  regarded  as  a  tresspasser  in 
the  car,  that  fact  would  not  necessarily  defeat  his  right  of  action. 

6.  That  a  special  duty  devolved  upon  the  conductor  and  driver,  in  view 
of  the  fact  that  the  plaintiff  was  so  young,  to  see  that  the  rule 
forbidding  him  to  stand  on  the  front  platform,  or  get  off  from  it, 
was  observed  by  him.  Brennan  v.  Fairhaven  and  Westville  R.E., 
263. 

2.  A  railroad  company  is  under  no  obligation  to  transport  a  person  who 
has  innocently  purchased  his  ticket  with  counterfeit  money,  and 
may  eject  such  person  from  the  train  if  he  refuses  to  rectify  the 
wrong    Memphis  and  Charleston  E.R.  v.  Chastine,  430. 

CONNECTING-  LINES. 

1.  A  carrier  of  freight  who  expressly  contracts  to  deliver  goods  at  a 

destination  beyond  the  terminus  of  his  own  road  is  answerable  for 
the  negligence  of  any  connecting  road  in  the  line  of  transportation. 
Newell  V.  SmitJi,  100. 

2.  A  railroad  company  which  gives  a  bill  of  lading  for  the  transporta- 

tion of  goods  over  its  own  line,  and  other  connecting  carriers,  to  a 
point  beyond  the  terminus  of  its  line  may  stipulate  against  lia- 
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bility  for  loss  of  or  damage  to  the  goods  while  in  the  custody  of  a 
connecting  carrier.  Taylor  v.  Little  Rock,  Mississippi  Biver  and 
Texas  R.  n,,  251. 

CONSOLIDATION. 

1.  A  general  law  of  the  State  of  New  York  authorized  any  railroad 

companies  having  continuous  lines  to  unite  and  form  a  single  cor- 
poration. Two  railroad  companies  owning  roads,  one  of  which 
was  wholly  within  that  State,  and  the  other  partly  within  that 
State  and  partly  within  the  State  of  Connecticut,  made  an  agree- 
ment to  consolidate,  and  took  all  the  formal  measures  required  to 
accomplish  it,  but  a  question  was  made  as  to  the  validity  of  the 
consolidation  by  reason  of  the  roads  not  having  at  the  time  a  com- 
pleted continuous  track.  A  resolution  of  the  Legislature  of  Con- 
necticut had  provided  that,  whenever  the  company  owning  the 
road  lying  partly  within  this  State  should  be  consolidated  with  any 
other  company  in  the  State  of  New  York,  in  pursuance  of  the 
laws  of  that  State,  the  new  company  should  have  all  the  rights 
within  this  State  that  were  possessed  by  the  old.    Held  : 

1.  That  an  act  subsequently  passed  by  the  Legislature  of  New 
York  recognizing  the  consolidated  corporation  as  in  existence  val- 
idated and  established  the  agreement  under  which  the  consolida- 
tion was  made. 

2.  That  when  the  legal  existence  of  the  new  corporation  in  the  State 
of  New  York  became  thus  established,  it  satisfied  the  require- 
ments of  the  Connecticut  act,  and  the  new  company  became  pos- 
sessed of  all  the  rights  in  this  State  which  had  been  possessed  by 
the  old  company.  3Iead  v.  lieio  York,  Housatonic  and  Northern 
R.  R.,  367. 

2.  And  held,  that  the  new  corporation  succeeded  to  the  power  pos- 

sessed by  the  old  company,  both  in  this  State  and  in  the  State  of 
New  York,  to  issue  its  bonds  to  an  amount  necessary  for  complet- 
ing its  road,  and  to  mortgage  its  property  and  franchise  for  their 
security.  Ih. 

3.  And  that  this  power  included  the  power  to  issue  its  bonds  in  ex- 

change for,  and  to  take  up,  bonds  previously  issued  by  the  old 
company  and  secured  by  a  mortgage  of  its  property.  J&. 

CONTRIBUTORY  NEGLIGENCE. 

See  Carrier  of  Passengers  ;  Negligence,  8,  10, 11, 17,  25. 

CREDITOR'S  BILL. 

1.  On  a  creditor's  bill  against  a  railroad  company,  some  of  the  debts 
proved  are  under  $500,  but  there  is  one  for  $1117.60,  proved  be- 
fore the  Commissioner,  and  the  decree  of  the  Circuit  Court  is  in 
favor  of  all  of  them  against  the  company.    An  appeal  by  the  com- 
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pany  brings  up  all  of  tliem  ;  and  this  Court  will  pass  upon  all. 
'Winchester  and  Strasburg  R.  R.  v.  Colfelt,  121. 

2.  The  road  and  franchises  of  the  railroad  company  are  liable  for  the 

payment  of  judgments  recovered  against  the  company.  /&. 

3.  It  appearing  from  the  report  of  the  Commissioners  that  the  annual 

rent  of  the  railroad  is  $37,000,  and  the  debts  proved  are  but 
$1286.91,  the  road  should  be  leased  out  for  the  shortest  period, 
for  which  a  suflBcient  rent  maybe  obtained  to  pay  the  debts  and 
the  costs  of  the  suit.  And  if  to  accomplish  this  object  it  be  neces- 
sary to  lease  the  railroad  for  a  term  which  will  yield  in  rents  a 
sum  far  exceeding  the  amount  of  the  judgments,  and  cannot  be 
leased  at  all  for  a  shorter  term,  the  creditors  are  entitled  to  have 
it  leased  for  the  longer  term.  Ih. 

4.  It  appearing  that  another  railroad  company  is  in  possession  of  the 

road,  it  is  proper  to  make  that  company  a  party  to  the  suit,  to  as- 
certain her  interest  in  it,  and  that  company  not  responding  or 
showing  what  its  interest  is,  a  decree  for  leasing  the  road  may  be 
made.  Ih. 
See  Garnishee  Proceedings. 

DAMAGES. 

1.  To  authorize  the  recovery  of  punitive  damages,  under  the  act  of 

March  10,  1854,  it  is  necessary  to  show  a  state  of  case — wilful 
neglect — quasi  criminal  in  its  nature.  Maysville  and  Lexington 
R.  R.  V.  Herrick,  53. 

2.  An  action  to  recover  damages  for  a  personal  injury,  not  resulting  in 

death,  is  a  common-law  proceeding,  and  punitive  damages  are  re- 
coverable if  the  proof  shows  that  the  company  failed  to  use  such 
diligence  in  keeping  its  railroad  bridge  in  repair  as  careless 
and  inattentive  persons  usually  exercise  in  the  preservation  of  the 
same,  or  of  business  of  like  character.  Ih. 

3.  The  absence  of  slight  care  in  the  management  of  a  railroad  train, 

or  in  keeping  a  railroad  track  in  repair,  is  gross  negligence,  and  to 
enable  a  passenger  to  recover  punitive  damages  for  a  personal  in- 
jury, it  is  not  necessary  to  show  the  absence  of  all  care,  or  reckless 
indifference  to  the  safety  of  passengers,  or  intentional  miscon- 
duct on  the  part  of  the  agents  and  officers  of  the  company.  Ih. 

4.  A  verdict  for  $5000  damages  for  an  injury  which  manifestly  resulted 

in  great  physical  and  mental  suffering,  and  which  most  probably 
involves  the  permanent  reduction  of  the  strength  of  the  broken 
leg,  is  not  so  excessive  as  to  make  it  appear  that  the  jury  were  in- 
fluenced in  their  action  by  passion  or  prejudice.  Ih. 

5.  The  allegation  of  wilful  neglect,  in  an  action  against  a  railroad 

company,  under  sections  1  and  3,  chapter  57,  General  Statutes,  in- 
cludes all  inferior  degrees  of  negligence.  Claxton's  Administra- 
tor V.  Lexington  and  Big  Sandy  R.  R.,  12. 
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6.  If  the  complainant  fails  to  establish  his  right  to  punitive  damages 

by  proving  wilful  neglect,  he  may  nevertheless,  upon  proof  of  cul- 
pable neglect,  recover  compensatory  damages,  if  the  defendant  be 
the  proprietor  of  a  railroad,  and  the  deceased  was  not  at  the  tira« 
of  the  injury  in  his  or  its  employ.  Ih. 

7.  When  a  company  is  both  a  railroad  and  a  mining  company  it  can- 

not be  compelled  to  answer  as  the  proprietor  of  a  railroad,  under 
section  1,  chapter  57,  General  Statutes,  for  the  injury  caused  l)y 
negligence  in  its  mining  operations.  lb. 

8.  But  the  company,  as  a  mining  company,  may  be  liable,  under  Pection 

3  of  said  chapter  57,  for  punitive  damages,  for  the  loss  or  destrn 
tion  of  life  by  the  wilful  neglect  of  the  company,  its  agents  or 
servants,  in  the  management  of  a  tramway,  etc,  attached  to  its 
coal-mines.  lb, 

9.  The  rule  of  damages  for  negligent  delay  in  the  transportation  of 

goods  by  common  carriers  is  the  difference  between  the  market 
value  of  the  goods  at  the  time  they  should  have  arrived  at  the 
place  of  delivery  and  the  time  they  did  arrive  there,  with  interest 
thereon,  as  damages,  from  that  time.    Newell  v.  Smith,  100. 

10.  If  the  railway  tracks  have  been  so  located  as  to  unreasonably  ob- 

struct the  abutting  lot-owner's  means  of  ingress  and  egress  over 
the  street  to  and  from  his  lot ;  or  if  his  houses  have  been  injured 
by  having  smoke,  sparks,  or  cinders  thrown  or  blown  into  or  upon 
tliem  ;  or  if  their  walls  have  been  cracked  by  the  rapid  movement 
of  heavy  trains  of  cars,  he  is  entitled  to  recover  for  the  damages 
directly  resulting  from  all  or  any  one  or  more  of  these  causes. 
Jeffersonville,  Madison  and  Indianapolis  R.  R.  v.  Esterle,  112. 

11.  The  measure  of  damages  which  the  lot-owner  may  recover  in  this 

case,  if  entitled  to  recover  at  all,  is  the  diminution  in  value  of  his 
houses  and  lot  occasioned  by  the  location  of  the  railway  tracks, 
and  the  uses  to  which  they  are  authorized  to  be  put  by  the  grant 
from  the  city  authorities.  lb. 

12.  If  the  location  and  operation  of  the  roads  in  front  of  the  houses 

diminished  their  value,  say  twenty  per  centum,  then  the  diminution 
should  be  proportioned  to  their  value  just  preceding  the  time  at 
which  it  became  generally  known  that  the  street  had  been  se- 
lected as  the  line  of  the  road.  lb. 

13.  The  jury  should  ascertain  what  the  value  of  the  property  was  just 

before  it  became  generally  known  that  the  roads  were  to  be  located 
in  front  of  it,  and  then  determine  what  proportion  of  that  value 
was  taken  from  the  houses  and  lot  by  the  obstruction  of  the  street 
and  the  annoyances  incident  to  the  movement  of  engines  and  trains 
of  cars  along  and  over  the  roads.  lb. 

14.  Benefits  arising  directly  from  or  out  of  an  unauthorized  act  may 

sometimes  be  considered  in  the  determination  of  the  sum  to  be 
recovered  by  the  injured  party,  but  in  all  cases  these  benefits  must 
be  direct  and  immediate.    They  must  be  confined  to  the  proximate 
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consequences  of  the  act  complained  of,  and  be  of  like  kind  with  the 
opposite  injuries  for  which  the  recovery  is  sought.  Ih. 

15.  If  the  railways  afford  the  complaining  lot-owner  increased  or  addi- 

tional facilities  for  ingress  and  egress  to  and  from  his  houses  and 
lot,  or  for  the  movement  of  articles  in  which  he  may  deal,  or  sup- 
plies which  it  is  necessary  that  he  shall  procure,  this  benefit  may 
be  taken  into  consideration  in  estimating  the  damages  he  has  sus- 
tained. Ih. 

16.  By  instituting  this  action  for  damages  the  lot-owner  in  effect  con- 

sents that  the  railroad  company  may  continue  for  all  future  time 
to  use  the  street  as  it  is  now  using  it,  and  in  consideration  there- 
for to  accept  such  judgment  as  may  be  herein  rendered.  Ih. 

17.  Proof  that  other  houses,  several  squares  distant  from  the  complain- 

ant's, had  been  injured  by  smoke  and  cinders,  and  by  being  shaken 
by  passing  trains  ;  and  also  that  engines  were  sometimes  run  at  a 
high  and  dangerous  rate  of  speed  along  the  street  in  front  of  his 
lot,  was  incompetent  in  this  case.  Ih. 

18.  In  suit  against  a  railroad  for  damages  for  the  killing  of  stock  in 

consequence  of  the  negligence  of  the  company,  plaintiff's  interest 
on  the  amount  of  damages  from  the  date  of  the  accident  is  im- 
properly allowed.    Meyer  v.  Atlantic  and  Pacific  B.  R.,  249. 

19.  By  virtue  of  an  agreement  with  the  owner  of  certain  lands,  a  rail- 

road company,  before  paying  the  sum  stipulated,  entered  upon  the 
land,  built  their  road  thereon,  and  included  it  in  a  general  mort- 
gage of  their  lands,  etc.  After  their  insolvency,  and  the  appoint- 
ment of  a  receiver  by  this  Court,  the  owner  applied  for  the  pay- 
ment of  the  amount.  It  appearing  that  the  sum  agreed  upon  was 
grossly  exorbitant,  the  Court  refused  to  order  its  payment,  but 
directed  that  the  compensation  justly  due  the  owner  be  ascertained 
and  paid.    Coe  v.  New  Jersey  Midland  R.  R.,  341. 

20.  In  such  an  action  against  a  railroad  corporation  for  the  killing  of  a 

person  evidence  is  admissible  to  show  the  condition  and  circum- 
stances of  the  family  of  the  deceased,  his  business  qualifications, 
the  condition  of  his  health,  the  amount  he  was  realizing  annually 
from  his  employments,  the  value  of  his  services  to  his  family,  and 
the  damage  suffered  by  them  in  the  loss  of  his  care,  nurture,  and 
instruction.   Baltimore  and  Ohio  R.  R.  v.  Wightman,  851. 

21.  In  such  an  action  where  the  deceased  has  left  a  wife  and  children, 

the  jury,  in  ascertaining  the  damages,  may  properly  assess  the 
same  with  reference  to  the  pecuniary  loss  sustained  by  the  wife 
and  children — first  by  fixing  the  same  at  such  sum  as  would  be 
equal  to  the  probable  earnings  of  the  deceased  during  the  pro- 
bable period  of  his  life,  if  he  had  not  been  killed,  taking  into 
consideration  his  age,  business  capacity,  experience,  habits,  health, 
energy,  and  perseverance ;  and,  second,  by  adding  thereto  the 
value  of  his  services  in  the  attention  to  and  superintendence  and 
care  of  his  family,  and  in  the  education  of  his  children,  whereof 
they  are  deprived  by  his  death,  lb. 
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•  22.  Qumre\:  Whether  in  such  an  action  the  jury,  in  ascertaining  the 
damages,  are  limited  to  the  pecuniary  loss  sustained  by  the  family 
of  the  deceased,  or  whether  they  may  consider  the  physical  pain 
of  the  deceased,  or  the  mental  suflFering  of  the  surviving  family, 
or  the  loss  to  them  of  the  parent's  moral  and  intellectual  train- 
ing. Ih. 

23.  In  such  an  action  it  is  not  competent  for  the  defendant  to  show- 

that  the  deceased  held  policies  of  insurance  on  his  life  for  the 
benefit  of  his  wife  and  children,  and  that  since  his  death  the 
amounts  called  for  by  such  policies  have  been  paid  over  to  his 
widow  and  children.  Ih. 

24.  In  a  suit  against  a  railroad  company  for  expelling  the  plaintiff 

from  its  car,  where  there  is  nothing  to  authorize  the  recovery  of 
vindictive  damages,  and  no  actual  damage  is  shown,  a  judgment 
for  $750  will  not  be  sustained.  Pittsburgh,  Cincinnati  and  St. 
Louis  B.  E.  V.  Dewin,  416. 

25.  In  a  suit  by  a  child  twenty  seven  months  old  against  a  railroad 

company  for  expelling  him  from  its  train,  the  fact  that  the 
conductor  may  have  used  improper  language  to  the  mother  of 
such  child  at  the  time  of  the  expulsion  will  not  authorize  the 
finding  of  exemplary  damages.  2b, 

26.  In  an  action,  under  section  422  of  the  Code  of  Civil  Procedure  (Gen. 

Stat.,  p.  709),  to  recover  damages  for  the  death  of  a  party,  and  out- 
side of  the  question  of  exemplary  damages,  the  recovery  is  to  be 
of  a  pecuniary  compensation  for  a  pecuniary  lose.  Kansas  Pacific 
n.  B.  V.  Cutter,  471. 

27.  In  detennining  the  amount  of  such  compensation,  much  must  be 

left  to  the  good  sense  and  sound  judgment  of  the  jury  upon  all  the 
facts  and  circumstances  of  the  case.  No  uniform  and  precise  rule 
can  be  laid  down  for  estimating  the  value  to  the  survivors  of  the 
life  of  the  deceased,  for  the  elements  which  go  to  make  up  such 
value  are  personal  to  each  case.  76. 

28.  A  charge  to  a  jury,  in  such  an  action,  that  they  are  not  to  take  into 

consideration  the  pain  suffered  by  the  deceased,  or  the  wounded 
feelings  of  the  surviving  relatives,  but  may  consider  the  relations 
between  him  and  the  next  of  kin,  the  amount  of  his  property,  the 
character  of  his  business,  and  the  prospective  increase  of  wealth 
likely  to  accrue  to  a  man  of  his  age,  with  the  business  and  means 
which  he  had,  or  the  possibility  of  a  decrease  of  the  same,  is  held 
under  the  circumstances  of  the  case  to  present  no  error.  lb. 

29.  Where  the  jury  find  the  pecuniary  loss  to  be  a  certain  sum  (in  this 

case  $1320),  and  in  answer  to  a  specific  question  say  that  the  loss 
consisted  of  notes  and  mining  stocks,  and  there  is  testimony  that 
deceased  had  notes  and  mining  stocks  which  were  lost  on  account 
of  his  death,  and  the  amount  of  the  verdict  seems  to  be  but  a  rea- 
sonable compensation  for  such  loss,  the  verdict  will  be  upheld,  al- 
though the  amount  named  by  the  jury  cannot  be  deduced  from 
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tlie  testimony  by  any  mere  addition  of  tlie  items  of  an  account  ; 
and  although  it  is  not  made  perfectly  clear  in  what  manner, 
whether  by  running  of  the  statute  of  limitation  or  otherwise,  the 
death  of  the  deceased  brought  about  the  loss  of  the  notes  and 
stocks.  lb. 

30.  Where  the  testimony  shows  that  the  railroad  train  upon  which  the 
deceased  was  riding  as  a  passenger  was  thrown  from  the  track, 
and  that  thereby  the  deceased  received  the  injuries  from  which  he 
died,  and  fails  to  show  any  unusual  speed  or  want  of  care  in  the 
management  of  the  train,  or  by  any  direct  evidence  the  cause  of 
the  train's  being  thrown  from  the  track,  and  discloses  as  the  only 
evidence  of  negligence  on  the  part  of  the  company  the  fact  that 
some  of  the  ties  at  and  near  the  place  of  the  accident  were  rotten  ; 
and  it  appears  that  the  company  had  a  suitable  and  competent 
person  in  charge  of  the  track  at  that  place  as  section-boss,  and 
that  he  was  from  time  to  time,  and  as  fast  as  he  deemed  necessary 
for  the  safety  of  the  track,  replacing  the  old  and  rotten  ties  with 
new  and  sound  ones— held,  that  no  case  was  shown  for  exemplary 
damages,  lb. 
See  Free  Pass  ;  Trespass. 

EMINENT  DOMAIN. 

1.  In  proceedings,  under  the  general  railway  law,  to  condemn  land  for 

railway  purposes,  the  persons  named  in  the  petition  as  owners  of 
the  land  sought  to  be  taken  may,  before  the  Commissioners,  as 
well  as  on  appeal,  dispute  the  statements  of  the  petition  as  to  their 
title  and  estate,  and  show  their  real  title  and  estate  ;  and  the  issue 
thus  made  is  proper  to  be  passed  upon  by  the  Commissioners,  in 
determining  the  question  of  damages,  and  their  decision  thereon 
is  reviewable,  on  appeal,  in  the  District  Court.  Brisbine,  St. 
Paul  and  Sioux  City  R.  R.,  65. 

2.  In  proceedings  by  a  railway  company,  having  its  terminus  at  St. 

Paul,  to  condemn  a  strip  of  land  in  that  city,  between  the  foot  of 
the  bluff  and  the  Mississippi  River,  the  circumstance  that  such 
strip  of  land  affords  the  only  route  by  which  the  company  can 
make  a  connection  with  other  railways,  terminating  at  that  city, 
is  proper  to  be  considered  by  the  jury  in  their  award  of  compensa- 
tion to  the  land-owner,  lb. 

3.  A  railroad  company  located  its  railroad  over  land  of  B.,  and, 

his  damages  being  duly  assessed,  deposited  the  sum  so 
assessed  with  orator,  pursuant  to  statute,  orator  issuing 
to  B.  a  certificate  of  deposit  therefor.  The  company,  after 
having  partially  graded  its  road  upon  B.'s  land,  was  enjoined, 
in  suits  to  which  B.  was  not  a  party,  from  proceeding  with 
the  work,  and  thereupon  abandoned  the  construction  of  its 
road  over  that  route,  and  forbade  the  orator's  paying  the  deposit 
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to  B.  B.  demanded  the  full  amount  of  the  deposit  of  orator,  and 
upon  his  refusal  to  pay  it  brought  suit  at  law  therefor,  whereupon 
the  orator  brought  a  bill  of  interpleader  against  the  company  and 
B.  The  answer  of  the  company  alleged,  and  B.'s  answer  ad- 
mitted, that  the  bills  upon  which  the  injunctions  were  granted 
proceeded  upon  the  ground  that  the  company  had  no  right  to  con- 
struct its  road  over  the  projected  route  ;  and  alleged  that  the  in- 
junctions, though  temporary,  had  never  been  dissolved,  and  that 
ever  after  they  were  granted  the  company  wholly  abandoned 
work  on  the  road  on  the  route  surveyed,  and  had  no  intention  of 
resuming.  Held,  that  the  admitted  allegations  of  the  company's 
answer  were  tantamount  to  a  confession  of  the  bill  on  which  the 
injunctions  were  granted,  and  to  an  establishment  of  the  fact  that 
the  company  had  no  right  to  build  its  road  over  B.'s  land,  and  that 
the  proceedings  of  the  company  to  condemn  it  were  therefore  void, 
and  the  right  to  the  deposit  still  in  the  company.  First  National 
Bank  of  Brattleboro  v.  West  River  JR.  R. ,  150. 

4.  The  charter  of  the  Mo.,  Iowa  and  Nebr.  R.  R.  (Sess.  Acts  1851,  §§  7, 

9,  10,  483  ;  Sess.  Acts  1857,  §  10)  provided  that  on  tender  or  de- 
posit of  the  amount  found  by  the  Commissioners  due  the  land- 
wner  on  condemnation  of  his  land  for  railroad  purposes,  the 
company  might  go  on  and  complete  the  road.  A  landowner  hav- 
ing excepted  to  the  report  of  the  Commissioners,  under  such  pro- 
ceeding, it  was  held  that,  he  having  exhausted  his  statutory  reme- 
dies, his  failure  to  ask  for  an  injunction  or  the  appointment  of  a 
receiver  or  other  equitable  intervention,  while  the  road  was  being 
constructed  over  his  land,  was  not  tantamount  to  an  acquiescence 
in  its  construction,  but  that  after  its  construction,  the  road  being 
insolvent,  he  was  entitled,  on  proper  steps  taken,  to  payment  of 
the  amount  awarded,  or  in  default  thereof  to  an  order  restraining 
the  company  fr^om  operating  its  road  over  his  property.  Eioans  v. 
Missouri,  Iowa  and  Nebraska  R.  R. ,  209. 

5.  The  St.  of  1876  c.  236  does  not  affect  the  right  of  a  landowner  to 

enforce,  under  Gen.  Stats,  c.  63,  §§  33,  34,  and  St.  1874  c.  372,  §^ 
67,  69,72,  a  claim  against  the  Eastern  Railroad  for  damages  for 
land  taken  prior  to  that  act.    Elwell  v.  Eastern  R.  R. ,  396. 

6.  Under  Gen.  Stats,  c.  63  §§  17,  18,  damages  for  land  taken  by  a  rail- 

road must  be  assessed  as  of  the  date  of  filing  the  location  of  the 
road,  and  not  as  of  the  date  when  the  land  was  entered  upon  and 
construction  of  the  road  commenced.  Hampden  Paint  and  Chemi- 
cal Co.  V.  Springfield,  AtJiol  and  Northeastern  R.  R.,  451. 
See  Practice  ;  Riparian  Rights  ;  Streets. 

ESTOPPEL. 

1.  Where  a  contract  between  a  railroad  company  and  a  telegraph  com 
pany,  in  respect  to  furnishing  and  operating  a  telegraph  along  a 
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railroad,  was  reduced  to  writing  and  signed  by  tlie  telegraph  com- 
pany, and  a  copy  thereof  sent  to  the  railway  company,  which,  by 
letter  of  its  agent,  was  accepted,  except  as  to  one  matter  which 
was  acceded  to  by  the  former  company,  and  under  this  arrange- 
ment the  telegraph  company  made  large  expenditures,  and  each  of 
the  companies,  for  a  long  time,  acted  upon  the  terms  of  the  con- 
tract, it  was  held,  that,  by  the  acts  of  acquiescence,  adoption,  and 
recognition  by  the  railway  company  of  the  terms  of  the  contract, 
it  was  binding  on  the  latter,  although  such  company  did  not 
formally  execute  the  same.  Western  Union  Telegraph  Co.  v. 
Paducah  R.  R.,  407. 

2.  Although  a  party  cannot  divest  himself  of  a  freehold  estate  by 

parol,  yet  he  may  without  writing  so  conduct  himself  with  refer- 
ence to  it  that  he  will  be  estopped  afterwards  to  assert  a  claim 
thereto  ;  and  this  doctrine  of  estoppel  is  applied  without  reference 
to  the  provisions  of  the  Statute  of  Frauds.  Vickshurgand  Meridian 
R.R.  V.  Ragsdale,  435. 

3.  R.  conveyed  to  a  railroad  company  twenty-two  acres  of  land,  upon 

condition  subsequent  that  the  company  should  locate  its  track  and 
depots  as  specified  in  the  deed.  Afterwards  it  was  agreed  by  parol 
between  R.  and  the  president  and  chief  engineer  of  the  company 
that  the  track  and  depots  should  be  located  differently,  that  the 
company  should  re-convey  to  R.  the  twenty-two  acres,  and  that  R. 
should  convey  to  the  company  six  acres,  a  part  of  the  twenty-two. 
The  six  acres  were  marked  off  in  a  map  made  by  the  company,  as 
its  property,  and  the  track  and  depots  located  thereon  according  to 
the  last  agreement.  R.  afterwards  applied  to  the  president  of  the 
company  for  a  re-conveyance.  He  declined  to  make  it  until  it  was 
ascertained  how  much  of  the  twenty- two  acres  another  connecting 
railroad  company  might  need  for  depot  purposes,  stating  that  then 
all  not  so  needed  would  be  re-conveyed.  He  told  R.,  however,  lo 
go  ahead  and  make  sales  of  town  lots,  parts  of  the  property,  and 
the  company  would  convey  to  his  vendees.  Upon  the  president's 
death,  R.  brought  this  agreement  to  the  notice  of  his  successor, 
who  recognized  it,  and  promised  that  it  should  be  carried  out.  R. 
laid  off  town  lots  on  the  sixteen  acres,  and  sold  many,  which  were 
afterwards  improved.  The  company's  oflScers  were  aware  of 
these  sales,  and  saw  the  improvements  being  made.  In  a  subse 
quent  controversy  between  R.  and  the  company,  the  latter  assert- 
ed its  right  to  the  whole  twenty-two  acres,  denying  the  author- 
ity of  its  president  and  chief  engineer  to  make  the  agreement  to 
re  convey,  and  insisting  that  it  was  void  because  not  in  writing. 
Held,  that  the  company  was  estopped  to  deny  the  authority  of  its 
oflBcers,  and  that  R.  was  entitled  to  all  the  land,  except  the  six 
acres.  Held,  also,  that  R.,  by  the  agreement  aforesaid,  had 
waived,  as  to  the  six  acres,  his  right  to  a  forfeiture  for  non-com- 
pliance by  the  company  with  the  condition  in  the  deed.  lb. 
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4.  In  the  second  agreement  above  mentioned,  made  in  1860,  no  time 
was  fixed  within  which  the  depots  were  to  be  built ;  and,  it  appear- 
ing that  the  company's  resources  were  much  crippled  by  the  war, 
and  at  its  close  the  road- bed  was  in  bad  condition,  the  failure  to 
build  the  depots  up  to  the  filing  of  this  bill  in  1867  did  not  forfeit 
its  right  to  the  six  acres.  The  discharge  of  passengers  by  this  and 
the  connecting  companies  on  the  spot  where  the  passenger  depot 
was  agreed  to  be  built  gave  R.,  who  had  put  a  hotel  there,  the  sub- 
stantial benefit  of  the  agreement.  But,  notwithstanding  the  cir- 
cumstances affording  an  excuse  so  far  for  non-compliance,  the 
Court  dismissed  the  bill,  without  prejudice  as  to  the  six  acres.  Ih. 

EVIDENCE. 

1.  Evidence  of  experts  held  admissible  as  to  the  quality  and  strength  of 

iron  out  of  which  a  broken  hook  was  made,  the  breaking  of 
which  caused  the  accident ;  and  also  as  to  the  safety  of  two  inclines 
used  in  mining  operations,  to  show  that  the  one  at  which  the  acci- 
dent occurred  was  inferior  in  plan,  construction,  and  arrangement. 
Claxton's  Administrator  v.  Lexiiigton  and  Big  Sandy  B.  R.,  12. 

2.  When  the  accuracy  of  a  plat  is  verified  by  a  witness  as  correctly 

representing  the  relative  situation  and  location  of  certain  lots 
with  reference  to  other  property,  it  is  not  error  to  allow  such  wit- 
ness, on  his  examination,  to  use  the  plat  in  pointing  out  to  the 
jury  such  lots,  their  situation  and  location.  Bippe  v.  Ghica^'o, 
Dubuque  and  Minnesota  B.  B.,  19. 

3.  In  view  of  the  issue  in  this  case,  certain  evidence  tending  to  show 

the  extent,  character,  and  duration  of  plaintiff's  possession  of  cer- 
tain lots,  and  a  long-continued  acquiescence  therein  on  the  part  of 
the  original  patentee  and  intermediate  grantees,  held,  competent 
upon  the  question  whether,  in  fact,  they  abutted  on  the  river,  lb. 

4.  Testimony  tending  to  show  that  a  warehouse,  erected  for  the 

storage  and  shipment  of  wheat,  etc.,  possessed  superior  facilities 
over  other  structures  of  a  like  character  in  the  same  vicinity  for 
transacting  such  business  cheaply,  by  reason  of  the  manner  of  its 
construction,  and  more  favorable  location  with  reference  to  the 
river,  is  competent  evidence  upon  the  question  of  value,  lb. 

5.  In  case  for  injury  to  a  passenger  upon  a  railroad,  there  was  evi- 

dence tending  to  show  that  the  defendant  company  was  duly  in- 
corporated and  organized,  and  its  road  constructed  and  put  in 
operation,  and  that  trains  were  being  run  and  business  transacted 
upon  it,  and  men  were  being  employed  fo  keep  it  in  repair  ;  that 
on  the  day  of  the  accident  that  occasioned  the  alleged  injury, 
plaintiff  purchased  a  ticket  at  a  station  on  a  connecting  roa.i, 
from  that  station  to  a  station  on  defendant's  road ;  and  that 
after  the  train  passed  on  to  defendant's  road,  the  conductor 
recognized  plaintiffs  ticket  as  entitling  him  to  a  ride  over  said 
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road,  taking  up  the  ticket  in  tlie  usual  way,  and  allowing  him  to 
proceed  without  objection,  soon  after  whicli  the  injury  was  re- 
ceived. Held,  that  that  evidence  was  proper  to  submit  to  the  jury 
as  evidence  that  defendant  was  at  the  time  of  the  accident  a  com- 
mon carrier  operating  its  road,  and  had  undertaken  to  transport 
plaintiff  over  it.  Bixby  v.  Montpelier  and  St.  Johnshury  R.  R. , 
140, 

6.  It  appeared  that  at  the  time  of  the  accident  one  of  the  cars  turned 

over;  that  that  car  had  no  guard  chains  connecting  the  truck  with 
the  body  of  the  car  such  as  are  usually  attached  to  keep  the 
wheels  in  the  line  of  motion  ;  and  that  one  side  of  the  truck, 
being  then  raised,  fell  back  on  the  track,  and  in  so  falling  caused 
the  alleged  injury.  Plaintiff  claimed  that  if  there  had  been 
chains  on  the  car  the  truck  would  not  have  fallen  back,  and  that 
defendant  was  negligent  in  not  having  them  there.  The  con. 
ductor  of  the  train,  who  was  looking  at  the  car  when  it  went  over, 
was  introduced  as  a  witness,  and  asked  if  it  was  his  opinion  that 
if  there  had  been  chains  on  the  car  the  accident  would  have  hap- 
pened, and  he  replied  that  if  the  chains  had  been  strong  enough, 
and  so  attached  as  to  have  held  the  tracks  to  the  car,  they  would 
have  done  so.  He  was  then  asked  if  it  was  his  opinion  that  if 
such  chains  had  been  on  the  car  as  were  subsequently  put  on 
when  the  car  was  repaired,  they  would  have  held  the  truck  to  the 
car,  and  lie  answered  that  they  would  not.  Iltld,  that  the  testi- 
mony was  not  admissible  as  that  of  an  expert,  but  that  as  it  was 
not  to  the  prejudice  of  defendant,  there  was  no  error  in  its  admis- 
sion upon  which  defendant  could  sustain  exceptions.  lb. 

7.  In  cases  involving  the  value  of  property,  the  opinion  of  witnesses 

familiar  therewith  may  be  received,  Tate  v.  M.,  K.  and  T.  R.  R., 
191. 

8.  Where  the  owner  contracts  to  load  and  unload  his  stock,  and  to 

take  charge  of  them  during  their  transportation,  and  does  in  fact 
do  so,  the  burden  of  proof  when  the  company  is  charged  with 
negligence,  for  the  loss  or  injury  to  the  stock,  is  upon  the  owner. 
Clark  V.  St.  Louis,  Kansas  City  and  Northern  R.  R.  ,  284. 

9.  Where  the  subject  of  inquiry  is  a  matter  of  common  observation 

upon  which  the  lay  or  uneducated  mind  is  capable  of  forming  a 
judgment,  expert's  testimony  is  inadmissible.  Milwaukee  and  St. 
Paul  R.  R.  V.  Kellogg,  309. 

10.  The  question  as  to  what  is  the  proximate  cause  of  an  injury  is  not 

a  question  of  science  or  of  legal  knowledge,  but  is  a  fact  to  be 
determined  by  the  jury  from  the  surrounding  circumstances.  Ih. 

11.  In  an  action  for  injuries  involving  the  loss  of  an  arm,  plaintiff  may 

introduce  evidence  to  sliow  wdiat  must  be  the  effect  of  his  injuries 
in  disqualifying  him  from  pursuits  requiring  two  hands.  Norfolk 
and  Petersburg  R.  R.  v.  Ornif-by,  321. 

12.  A  declaration  in  trespass  on  the  case  by  a  passenger  against  a  rail- 


514 


INDEX. 


road  company  contained  two  counts  :  first,  for  a  failure  to  trans- 
port to  his  destination  ;  second,  for  a  forcible  bringing  back  U^ 
liis  starting-point.  The  testimony  was  that,  having  purchased 
his  ticket  with  a  counterfeit  note,  the  conductor,  as  instructed,  in- 
sisted on  good  money,  took  from  him  a  hundred-dollar  bill,  and 
gave  it  to  the  conductor  of  the  returning  train,  on  which  the 
passenger  went  back.  The  latter  conductor  carried  the  bill 
beyond  the  original  starting-point,  where  the  passenger,  getting 
off,  had  to  telegraph  to  recover  it.  Held,  that  the  demand  for  anrl 
taking  of  the  hundred  dollars  by  the  first  conductor  was  perhaps 
part  of  the  history  of  the  wrongs  complained  of,  and  admissible 
as  part  of  the  r<?s  ^'esto  ;  but  the  carrying  of  it  beyond  the  start- 
ing-point by  the  second  conductor  was  not,  because  all  the  wrongs 
complained  of  ended  with  the  arrival  at  that  point.  Memphis  a/id 
Charleston  B.  R.  v.  ChasUne,  430. 

13.  In  an  action  by  plaintiff  for  injuries  sustained  by  fall  of  a  derrick 

while  employed  by  a  railroad  company  in  building  a  culvert,  the 
Court  below  did  not  err  in  admitting  evidence  as  to  what  O.,  the 
company's  agent  superintending  the  work,  said,  or  what  was  said 
to  him,  prior  to  said  accident,  concerning  the  insufficiency  of  said 
derrick.  Such  evidence  was  proper  for  the  purpose  of  showing 
that  O.  knew  that  the  derrick  was  unsafe.  Kansas  Pacific  E.  E. 
V.  Little,  455. 

14.  The  cause  of  action  being  a  breach  of  contract  to  carry,  the  passen- 

ger cannot  be  permitted  to  show  that  he  was  ejected  from  the 
train  with  insult  and  abuse,  or  that  the  conductor  was  intoxi- 
cated.   Stone  V.  Chicago  and  Northwestern  R.  R.,  461. 

15.  Testimony  to  the  effect  that  the  plaintiff  had  been  permitted  at 

other  times  to  stop  over  at  intervening  stations  and  ride  upon  sub- 
sequent trains  with  the  same  ticket,  and  without  "stop-over" 
checks,  was  held  inadmissible.  Ih. 
See  Bill  op  Lading  ;  Bonds  ;  Damages  ;  Negligence,  18. 

FENCES. 

See  Animals  ;  Pleading. 

FORFEITURE. 

1.  By  statute  the  charter  of  a  railroad  company  is  extended  to  enable  it 
to  complete  its  road  ;  and  it  is  authorized  to  issue  its  bonds,  reg- 
istered or  coupon,  for  $1,200,000,  and  sell  them  at  less  than  par, 
and  secure  them  by  mortgage  or  deed  of  trust  upon  all  the  pro- 
perty and  franchises  of  the  company.  And  by  the  same  act  it  is 
provided  that,  unless  the  road  is  completed  to  a  certain  point  by 
a  certain  day,  the  company  shall  forfeit  to  the  State  their  cor- 
porate franchises  and  rights,  together  with  their  road-track 
and  road-bed,  and  all  works  and  materials  thereon,  or  other  pro- 
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perty  ;  tlie  State  to  hold  tlie  same  as  trustee  for  certain  parties 
named.  The  company  accepted  the  charter,  issued  $480,000  of 
bonds,  and  executed  a  deed  of  trust  upon  its  property  and  fran- 
chises to  secure  them.  The  company  failed  to  complete  the  road 
to  the  point  fixed  by  the  time  prescribed,  or,  as  it  would  seem,  to 
expend  any  money  in  its  construction  ;  and  the  State  proceeded  to 
declare  the  charter  forfeited,  and  to  take  possession  of  the  road 
and  the  other  property  and  franchises  of  the  company,  and  to  turn 
it  all  over  to  the  cesiiiis  que  trust,  who  organized  another  company. 
Persons,  one  of  whom  was  the  president  of  the  road,  and  all  were 
the  principals  in  the  road  when  the  said  act  was  passed,  or  were 
connected  with  them,  claimed  that  they  were  the  holders  of 
$323,500  of  the  bonds  issued,  and  filed  their  bill  to  enforce  the 
deed  of  trust.    Held — 

1.  Under  the  provision  for  the  forfeiture  of  the  charter,  the  State  took 
the  property  and  franchises  of  the  company  free  from  the  trust. 

2.  Upon  the  failure  of  the  company  to  complete  the  road  to  the  point 
fixe  I  by  the  day  prescribed,  the  forfeiture  became  absolute  and 
complete  ;  and  the  State  having  entered  and  elected  to  hold  under 
the  forfeiture,  no  inquisition  or  judicial  proceedings,  or  inquest  or 
finding  of  any  kind,  was  required  to  consummate  the  forfeiture. 
Silliman  v.  FredericTcsburg ,  Orange  and  Charlottesville  R.  JR.,  157. 

2.  Ordinarily  the  remedy  for  a  grantor  to  regain  his  estate  for  breach 

of  condition  subsequent  is  entry  or  ejectment,  not  a  bill  in  chan- 
cery. But  the  mere  fact  that  the  forfeiture  is  insisted  on  will  not 
deprive  equity  of  power  to  relieve  where  the  remedy  at  law  is  not 
full  and  complete.    Vickshurg  and  Meridian  R.R.  v.  Ragsdale,  435. 

3,  Where  the  grantee  in  a  deed  containing  a  condition  subsequent  has 

failed  to  comply  with  the  terms  of  the  grant,  or  has  abandoned  the 
estate,  and  the  grantor  is  in  possession,  the  latter  may  maintain  a 
bill  in  equity  to  cancel  the  deed  as  a  cloud  on  his  title  ;  and  on  this 
bill  may  try  the  question  whether  there  has  been  an  abandonment 
or  forfeiture  of  the  grant,  lb. 
See  Estoppel  ;  Ticket. 

FREE  PASS. 

In  an  action  of  damages  against  a  railroad  company,  by  A.  and  his 
wife,  for  ejecting  the  latter  from  a  train,  it  appeared  that  A.  made 
a  special  contract  with  defendant  for  the  transportation  of  stock, 
which  contract  provided  that  none  but  the  owner  or  persons  in 
charge  of  the  stock  should  be  entitled  to  a  return  pass.  A.,  ap- 
plied to  the  agent  of  the  road  for  a  pass  for  his  wife,  stating  that 
she  was  the  owner  of  a  part  of  the  stock  ;  whereas  she  neither 
owned  nor  had  charge  of  any  of  the  stock  On  this  stateifient  the 
agent  issued  the  pass,  saying  at  the  time  that  he  had  no  authority 
to  issue  one  to  a  lady,  and  doubted  if  the  conductor  would  recognize 
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it.  The  pass  was  given  "  on  account  of  stock  account  surrendered," 
and  bore  endorsed  on  tlie  back  an  acceptance  by  tbe  wife,  subject 
to  its  conditions  and  with  the  express  stipulation  that  the  com- 
pany should  not  be  liable  for  any  injury  to  her  person  or  property. 
The  wife,  being  in  company  with  her  husband,  offered  her  pa&s, 
which  the  conductor  refused  to  recognize,  and,  on  her  declining  to 
pay  the  required  fare,  handed  her,  without  any  violence  or  incivil- 
ity, from  the  train  ;  whereupon  the  fare  was  paid  and  plaintiffs 
re-entered  the  train  and  proceeded  upon  their  journey.  Held,  that 
the  procurement  of  the  pass  from  tlie  agent,  by  misrepresentations, 
was  a  fraud  upon  the  company  which  vitiated  the  contract  ;  that 
it  was  obviously  the  intention  of  A,  to  pay  the  fare,  if  necessary, 
to  enable  his  wife  to  ride,  and  in  view  of  this  fact  and  the  conduct 
of  the  conductor,  plaintiff  had  no  ground  for  punitive  damages, 
such  as  might  be  given  in  case  of  a  real  expulsion.  Brown  v.  Mis- 
souri, Kansas  and  Texas  R.  R.,  243. 

FREIGHT. 

See  Cathiier  of  Goods  ;  Penalty. 


GARNISHEE  PROCEEDINGS. 

1.  A  response  by  a  garnishee,  when  no  action  has  been  instituted 

against  him,  denying  his  liability,  terminates  the  case  as  far  as 
his  rights  are  to  be  affected,  and  the  Court  has  no  right  to  hear 
proof  conducing  to  show  that  this  denial  is  untrue.  Wilder  v. 
Shea,  57. 

2.  Funds  in  possession  of  the  president,  officers,  and  agents  of  a  rail- 

road company  are  in  the  possession  of  the  company,  and  are  not 
subject  to  garnishment  in  an  ordinary  action  by  a  creditor  against 
the  company.  lb. 

3.  The  appropriate  action  by  a  creditor  against  a  railroad  company  is 

by  application  to  a  Court  of  Equity,  seeking  a  discovery  as  to  the 
condition  of  the  company,  and  upon  the  failure  of  the  chief  officer 
or  officers  of  the  company  to  pay  when  directed  they  may  be  im- 
prisoned for  contempt,  and  the  Chancellor  will  take  possession  of 
the  road  by  placing  it  in  the  hands  of  a  Receiver,  and  apply  the 
net  income  or  any  surplus  fund  to  the  payment  of  the  creditor's 
claim.  lb. 

4.  By  giving  the  creditor  the  income  of  the  road,  retaining  enough  to 

defray  the  necessary  expenses  of  the  corporation,  the  Chancellor 
gives  him  all  that  he  has  a  right  to  demand,  and  at  the  same  time 
preserves  the  corporate  property  for  private  and  public  use.  lb. 

5.  This  ruling  does  not  prevent  a  corporation  from  being  garnished  as 

the  debtor  of  a  third  party,  whose  creditor  is  seeking  to  make 
his  debt.     In  sucli  a  case,  however,  the  Court  will  require  pay- 


INDEX, 


517 


ment  to  be  made  in  the  same  manner  as  if  the  company  was  the 
real  debtor.  Ih. 

6.  It  is  not  decided  that  a  debt  due  the  corporation  cannot  be  attached 

or  garnished.  Ih. 

7.  A  party  who  obtains  possession  of  a  definite  sum  of  money  belong- 

ing to  another  which  he  has  no  right  in  justice  or  equity  to  retain 
may  be  garnished  as  his  debtor  for  such  sum  by  a  creditor  of  the 
latter.  By  the  terms  of  each  ot  three  mortgages  given  by  the  de- 
fendant company  upon  its  railroad  land  and  franchises,  the  tolls, 
incomes,  rents,  issues,  and  profits  were  included  as  a  part  of  the 
mortgaged  property.  It  was  also  stipulated  in  each  that  "all  the 
current  net  earnings  and  moneys  of  said  railroad  after  deducting 
current  expenses  and  paying  interest  on  certain  bonds  secured  by 
prior  liens  should  be  appropriated  and  used  from  time  to  time,  if 
necessary,  in  the  paynient  of  the  interest  on  the  bonds  secured  by 
such  mortgage  ;"  that  on  default  in  the  payment  of  interest  for 
the  period  of  six  months  the  mortgagees  or  trustees  might  "  enter 
into  possession  of  the  road  and  mortgaged  property,  and  collect 
and  receive  all  the  tolls,  profits,  moneys,  rents,  issues,  and  profits 
of  the  same,  and  operate  the  road  for  the  benefit  of  the  bondhold- 
ers ;"  but  it  waa  also  provided  "  that  until  default  in  the  payment 
of  the  principal  or  interest  of  the  bonds  thereby  secured,  the 
mortgagor  company  should  be  permitted  to  possess,  manage,  and 
operate  the  road,  and  take  and  use  the  rents,  incomes,  profits,  tolls, 
issues  thereof  in  the  same  manner  and  with  the  same  effect  as  if 
the  mortgage)  deed  had  never  been  made,"  .fle^^cZ,  the  income  of 
the  road  acquired  by  the  company  during  the  continuance  of  its 
possession  and  operation  of  the  same  belonged  to  the  company  as 
its  property,  and  if  the  mortgagees  took  possession  of  such  income 
without  the  consent  of  the  company,  the  same  could  be  reached 
by  garnishee  process  in  favor  of  the  company's  creditors.  Be 
Grafv.  First  Div.  St.  Paul  and  Pacific  R.R.,  183. 

8.  Under  the  mortgage  executed  by  the  Eastern  Railroad  Company, 

under  St.  1876  c.  236,  the  income  of  the  road  earned  before  the 
mortgagees  enter  and  take  possession  is  liable  to  attachment  by 
trustee  process  founded  on  claims  arising  out  of  the  operation  of 
the  road  subsequent  to  the  day  such  mortgage  took  effect.  Smith 
V.  Eastern  E.  R.,  398. 
See  Creditor's  Bill. 

INJUNCTION. 

1.  A  feeble  railroad  company,  of  doubtful  ability  to  construct  any  road 
between  the  terminal  points  of  its  charter,  will  be  restrained,  at 
the  suit  of  a  municipality  which  has  subscribed  for  stock  and 
issued  bonds  in  aid  of  its  proposed  main  line,  from  wasting  its 
means  in  constructing  branch  roa.ls  so  'as  to  disable  it  to  build 
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such  main  line  ;  and  where  a  pretended  branch  is  such  that  its 
completion  will  be  a  complete  user  of  the  company's  original  fran- 
chise, and  will  give  it  a  continuous  road  between  the  termini  origi- 
nally named  but  not  passing  through  or  near  the  plaintiff  munici- 
pality as  did  the  main  line  proposed,  and  there  is  no  apparent 
design  to  continue  the  road  on  such  main  line,  the  construction  of 
the  pretended  branch  will  be  restrained  as  a  "  diversion"  of  the 
road  from  such  municipality,  within  the  meaning  of  sec.  23,  ch. 
119,  of  1872.   Town  of  Plattemlle  v.  Galena  and  Southern  Wisconsin 

n.  R.,  1. 

2.  The  fact  that,  pending  an  appeal  from  an  order  against  such  a  diver- 
sion, the  road  enjoined  has  been  actually  built,  is  no  reason  why 
the  order  should  not  be  reversed.  lb. 

See  Monopoly. 

JUDG-MENT. 

ENFORCEMENT  OF.  See  Creditor's  Bill  ;  Garnishee  Proceed- 
ings. 

JURISDICTION. 

Where  a  railroad  company  which  was  incorporated  in  another  State 
leases  a  railroad  lying  in  this  State,  and  operates  the  same  as 
owner  thereof,  and  an  injury  occurs  on  said  railroad,  the  person 
having  the  right  of  action  for  such  injury  may  sue  the  railroad 
company  in  the  courts  of  this  State,  and  such  company  has  no 
right  to  remove  the  suit  to  the  Federal  Courts.  Baltimore  and  Ohio 
R.  R.  V.  Wightman,  351. 

See  Mortgage  8,  9  ;  Streets. 

MASTER  AND  SERVANT. 

1.  The  plaintifi  was  injured  by  the  fall  of  a  derrick  while  in  the  em- 
ploy of  a  railroad  company  as  a  laborer  in  building  a  culvert.  It 
was  shown  on  the  trial  that  0.  superintended  the  work  in  build- 
ing said  culvert  for  said  railroad  company,  that  he  hired  the 
plaintiff  and  all  the  other  laborers  on  the  work,  and  had  the 
power  to  hire  and  discharge  such  laborers  whenever  he  thought 
proper  to  do  so ;  and  although  the  materials  and  machinery  for 
the  work  were  furnished  to  O.  by  other  and  superior  agents  of  tlie 
railroad  company,  yet  that  it  was  the  duty  of  O.  to  inspect  such 
machinery,  to  see  that  it  continued  in  good  order,  and  to  report  to 
his  superiors  so  that  they  might  furnish  him  other  machinery  if  it 
became  defective  ;  that  while  O.  was  using  said  derrick  it  became 
defective  and  he  knew  it,  but  he  nevertheless  continued  the  work 
and  continued  to  use  it,  and  in  consequence  of  such  defect  it  fell 
and  injured  the  plaintiff  while  he  was  at  work  for  the  company, 
and  under  the  orders  of  0.    Held,  that  the  plaintiff  and  0.  wore 
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not  mere  fellow-servants  of  the  railroad  company,  but  that  O,, 
with  reference  to  the  plaintiff,  was  a  superior  servant  or  agent,  and 
the  representative  of  the  railroad  company,  and  that  the  company 
is  responsible  to  the  plaintiff  for  his  said  injuries  caused  by  the 
negligence  of  O.    Kansas  Pacific  R.  R.  v.  Little,  455. 

2.  A  master  mechanic  of  a  railroad  company  for  a  particular  division 

of  the  company's  road  employs  a  physician  and  surgeon  to  attend 
an  employee  of  the  company  who  was  injured  while  in  the  per- 
formance of  his  duties  as  such  employee,  and  while  under  the 
immediate  order  of  said  master  mechanic,  and  said  master  me- 
chanic states  that  he  would  see  that  the  company  paid  for  said 
physician's  services.  The  physician  performs  said  services,  look- 
ing to  the  railroad  company  for  his  pay  and  giving  to  it  the 
credit  (although  at  the  same  time  he  charges  upon  his  books  said 
services  to  said  employee,  and  makes  no  charge  upon  his  books 
against  said  railroad  company).  While  he  was  so  performing  his 
said  services  he  makes  out  a  bill  for  the  same  against  the  railroad 
company  and  incloses  it  in  a  letter  which  states  his  said  employ- 
ment by  said  master  mechanic,  and  asks  that  the  company  pay 
the  bill,  and  he  sends  said  letter  and  bill  to  the  assistant  super- 
intendent of  the  railroad  company  for  said  division,  but  neither 
said  division  superintendent  nor  the  company  ever  pay  any  atten- 
tion to  said  bill  or  to  said  letter.  Held,  that  these  facts  areeulii- 
cient  to  uphold  a  finding  by  the  jury  that  said  division  superinten- 
dent ratified  said  employment  of  said  physician  and  surgeon  by 
said  master  mechanic.    Pacific  R.  R.  v.  Tliomas,  483. 

3.  It  will  be  presumed,  in  the  absence  of  anything  to  the  contrary,  that 

the  general  superintendent  of  a  railroad  company  has  the  author- 
ity from  the  company  to  employ  a  physician  and  surgeon  to  attend 
an  employee  of  the  company  who  has  been  injured  while  in  the 
company's  employ.  And  it  will  also  be  presumed,  in  the  absence 
of  anything  to  the  contrary,  that  the  division  superintendent  of 
euch  company  has  the  sole  power  within  his  division  as  the  gene- 
ral superintendent  has.  And  it  will  also  be  presumed,  in  the 
absence  of  anything  to  the  contrary,  that  where  an  officer  or 
agent  of  a  railroad  company  has  the  power  in  the  first  instance  to 
employ  a  physician  and  surgeon  and  make  the  company  responsi- 
ble for  his  services,  such  ofiicer  or  agent  would  also  have  the 
power  to  ratify  a  previous  unauthorized  employment  of  such 
physician  and  surgeon,  and  thereby  make  the  company  respon- 
sible for  his  services,  lb. 
See  Bill  of  Lading  ;  Carrier  of  Passengers  ;  Negligence. 

MONOPOLY. 

A  contract  between  a  railway  company  and  a  telegraph  company, 
whereby  each  was  to  contribute,  in  certain  respects,  in  establishing 
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a  telegraphic  line  along  the  railroad,  and  the  telegraph  company 
was  to  operate  the  same,  when  completed,  on  certain  terms,  and 
in  which  the  railway  company  agreed  to  give  the  telegraph  com- 
pany the  exclusive  right  of  way  for  telegraphic  purposes,  so  far 
as  it  legally  might,  and  to  discourage  competition,  was  lie.ld  not 
to  be  contrary  to  public  policy  as  creating  a  monopoly  in  givinir 
the  exclusive  right  of  way  and  discouraging  competition,  so  far  ns 
it  went  to  the  exclusion  of  competitors  from  the  line  of  poles  occu- 
pied by  the  telegraph  company  ;  and  that  under  such  contract,  if 
the  railway  company  authorized  any  other  telegraph  .company  to 
put  up  another  line  of  wire  upon  the  same  poles,  a  court  of  equity 
would  enjoin  the  placing  and  maintaining  of  a  wire  upon  such 
poles.    Western  Union  Telegraph  Co.  v.  Paducah  M.  B.,  407. 

MORTGAGE. 

1.  In  the  absence  of  express  statutory  authority,  quce,re,  whether  a 

railroad  corporation  can  alien  or  mortgage  its  franchise,  and  thus 
transfer  to  another  that  existence  which  is  the  creature  of  legis- 
lative grant.    McAllister  v.  Plant,  389. 

2.  A  railroad  corporation,  like  any  other  trading  company,  may  convey, 

either  absolutely  or  upon  condition,  all  property  which  it  is  author- 
ized to  hold,  or  which  is  essential  to  carrying  on  the  business  for 
which  it  was  designed.  The  power  of  a  Court  of  Chancery  to  put 
the  assignees  or  mortgagees  in  possession  of  the  property  and 
business  of  the  corporation  would  leave  little  to  be  decided  as  be- 
tween private  parties.  Semble,  that  whether  the  assignees  could 
enjoy  the  franchise  and  corporate  existence  is  a  question  in  which 
the  State  alone  would  be  interested.  lb. 

3.  By  the  act  of  Dec.  26,  1856  (Acts  1856-57,  p.  105),  authorizing  the 

Southern  Railroad  Company  to  buy  out  and  absorb  the  Vicksburg 
and  Jackson  Railroad  Company,  it  was  expressly  empowered  to 
issue  bonds  and  execute  mortgages  to  secure  the  same  upon  its 
property,  real  and  personal,  and  upon  its  appurtenances  and  fran- 
chise; which  bonds  might  be  used  in  paying  the  indebtedness 
growing  out  of  the  purchase  of  the  Vicksburg  and  Jackson  Rail- 
road, or  in  the  construction  of  the  unfinished  portion  of  said  road, 
or  in  such  other  way  as  the  company  might  desire.  lb. 

4.  Trustees  in  junior  mortgages,  who  are  parties  defendant  to  a  bill  to 

foreclose  a  senior  mortgage  given  by  a  railroad  company  on  its 
franchise,  road-bed  and  appurtenances,  cannot  be  heard  to  say  that 
the  corporation  had  no  power  to  execute  such  an  instrument.  If 
their  position  were  correct,  they  would  themselves  have  no  Iocils 
standi  in  the  litigation,  lb. 

5.  A  power  of  sale  given  in  a  mortgage  does  not  oust  the  jurisdiction 

of  a  Court  of  Chancery  nor  preclude  a  party  from  resorting  to  that 
tribunal.    It  is  cumulative  only;  and  in  many  cases  various  con- 
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flicting  interests  render  it  liiglily  proper  tliat  mortgngees  should 
resort  to  j  udicial  proceedint>s  rather  than  to  the  exercise  of  the 
summary  ritrhts  conferred  by  the  instruments  under  which  they 
,  claim.  A  bill  to  foreclose  by  sale  the  first  mortgage  on  a  railroad 
alleged  tliat  by  the  mortgage  the  franchise,  road-bed,  and  appur- 
tenances had  been  conveyed  intrust  with  power  to  the  trustees  on 
default  in  payment  of  the  bonds  secured  to  take  possession  of  the 
road  and  operate  it,  and  to  apply  the  proceeds  to  making  said 
payments,  or  upon  the  written  request  of  one  or  more  bond- 
holders to  sell  the  road  at  auction  or  to  enforce  payment  of  the 
bonds  by  proper  proceedings  at  law  or  in  equity.  Held,  that  the 
trustees  or  bondholders  were  not  confined  to  any  particular  order 
of  priority  in  resorting  to  any  one  or  all  of  the  powers  conferred 
by  the  mortgage;  and  that,  even  if  they  were,  this  would  not  de- 
prive the  Chancery  Court  of  jurisdiction  to  foreclose  in  a  proper 
case.  /&. 

6.  A  railroad  company  whose  charter  grants  the  right  "  to  acquire, 

alien,  transfer,  and  dispose  of  property  of  every  kind,"  may  mort- 
gage its  property.  The  power  to  sell  carries  with  it  the  power  to 
mortgage.  Jb. 

7.  After  bonds  were  issued  and  a  mortgage  executed,  and  while  both 

were  outstanding  unsatisfie;^,  but  before  the  mortgage  had  been 
recorded,  a  creditor  of  the  company,  with  knowledge  of  all  the 
facts,  attached  and  afterwards  levied  his  execution  upon  the 
mortgaged  property.  Held,  that  he  stood  no  better  than  if,  with 
such  knowledge,  he  had  taken  a  conveyance  of  the  property,  and 
that  he  did  not  obtain  priority  of  title.  Ih. 

8.  A  Court  of  Chancery  in  this  State  has  jurisdiction  of  a  bill  for  the 

foreclosure  of  such  a  mortgage,  although  embracing  property  out 
of  this  State  as  well  as  within  it.  Ih. 

9.  It  is  a  well-established  principle  that  a  Court  of  Chancery,  acting 

primarily  in  'personam  and  not  merely  in  rem,  may,  where  a  per- 
son against  whom  relief  is  sought  is  within  the  jurisdiction,  make 
a  decree,  upon  the  ground  of  a  contract  or  an  equity  subsisting 
between  the  parties,  respecting  property  situated  out  of  the  juris- 
diction. J&, 

See  CoxsoLiDATiox ;  Garnishee  Proceedings  ;  Pleading. 

MUNICIPAL  BONDS. 

1.  In  May,  1869,  the  city  of  Red  Wing,  under  legislative  authority  for 
that  purpose,  duly  entered  into  an  agreement  with  the  defendant 
company  for  the  issue  of  a  certain  amount  of  bonds  to  aid  in  the 
construction  of  defendant's  railway  between  St.  Paul  and  Winona, 
one  of  the  stipulations  of  which  required  the  company  "  fully  to 
construct,  equip,  and  put  into  successful  operation  for  the  transit 
of  freight  and  passengers,  that  portion  of  its  railway  from  St. 
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Paul  to  Red  Wing"  (wliicli  crossed  the  Mississippi  River  at 
Hastings)  "  on  or  before  tlie  1st  day  of  January,  1871,"  as  a  con- 
dition precedent  to  its  riglita  to  receive  any  of  such  bonds.  Held, 
that  this  did  not  require  the  company  to  construct  a  bridge  at 
Hastings,  but  to  provide  such  facilities  for  passing  the  river  as,  at 
the  time  of  making  the  contract,  were  usual  and  customary,  under 
like  circumstances,  in  railroad  transportation  across  eaid  stream, 
and  as  were  adequate  and  reasonably  convenient  in  reference  to 
sucli  mode  of  transit.  Ilodgman  v.  St.  Paul  and  Ghicago  R.  R., 
25. 

2,  Upon  an  issue  as  to  the  performance  of  such  stipulation,  testimony 

tending  to  show  that  all  heavy  freights  received  by  the  company, 
for  transportation  from  either  of  the  points  therein  named  to  the 
other,  had  invariably  been  carried  over  another  line  of  railway 
under  its  control,  instead  of  the  one  in  question,  was  competent 
evidence  and  admissible.  Th. 

3.  In  case  the  stipulation  was  substantially  performed  within  the  re- 

quired time,  any  subsequent  misconduct  of  the  company  in  operat- 
ing the  road  would  not  constitute  a  breach  of  the  agreement.  Ih. 
See  Injunction. 

NEGLIG-ENCE.  ♦ 

1.  Using  inferior  machinery,  and  failing  to  use  reasonable  precautions 

to  provide  against  accidents,  might  authorize  the  jury  to  find 
against  the  company  as  for  wilful  neglect.  Claxton's  Adminis- 
trator V.  Lexington  and  Big  Sandy  R.  R. ,  12. 

2.  To  make  out  a  case  of  wilful  negligence  under  the  statute,  it  must 

be  shown  that  the  conduct  of  the  party  in  fault  was  such  as  to 
evidence  reckless  indifference  to  the  safety  of  the  public  or  an  in- 
tentional failure  to  perform  a  plain  and  manifest  duty,  in  the  per- 
formance of  which  the  i)ublic  or  the  party  injured  has  an  interest. 
lb. 

3.  There  must  be  such  conduct  as  implies  actual  malice  or  anti-social 

recklessness.  lb. 

4l.  When  wilful  negligence  is  established,  the  guilty  party  must 
answer  in  damages,  no  matter  how  negligently  the  person  killed 
may  have  acted.  Contributory  negligence  is  not  a  question  in  the 
'         case  when  wilful  negligence  is  established,  lb. 

5.  In  suit  against  a  railroad  under  §  2  of  the  Damage  act  Wagn.  Stat., 
519-20)  it  appeared  that  the  employee  was  run  over  by  an  express 
train  passing  at  the  usual  hour — about  seven  in  the  evening;  that 
the  night  was  moonlight,  but  at  the  site  of  the  accident,  owing  to 
a  cut  and  curve  in  the  road,  deceased  could  not  have  been  seen  on 
the  track  more  than  two  hundred  and  fifty  yards  ;  and  there  was 
no  proof  that  the  engineer  saw  him  at  all,  or  that  he  might  with 
proper  care  have  seen  him  ;  and  on  the  other  hand  it  was  shown 


INDEX. 


523 


that  deceased,  for  fourteen  years,  had  lived  in  a  house  standing  on 
the  company's  riglit  of  way,  and  presumably  knew  of  the  time  of 
the  passage  of  the  train,  and  might  have  seen  it  coming  in  time  to 
get  off  the  track.  Held,  that  plaintiff  made  out  no  case  for  a 
jury,  and  should  have  been  non-suited.  Maker  v.  Atlantic  and 
Pacific  n.  B.,23L 

6.  It  is  the  duty  of  the  Court,  when  there  is  no  evidence  of  negligence 

on  the  part  of  the  company,  or  there  is  uncontradicted  evidence  of 
negligence  on  the  part  of  the  persons  killed  or  injured  contribut- 
ing directly  to  the  result,  so  to  instruct  the  jury.  lb. 

7.  No  rate  of  speed  in  a  railroad  train  is  negligence  per  se,  except 

where  the  law  of  the  State,  or  of  a  municipal  corporation 
authorized  to  do  so,  prescribes  a  limit.  lb. 

8.  To  make  a  railroad  company  liable  where  the  party  injured  has  also 

been  negligent,  it  should  appear  that  the  proximate  cause  of  the 
injury  was  defendant's  omission,  after  becoming  aware  of  plain- 
tiff's danger,  to  use  a  proper  degree  of  care  to  avoid  injuring  him. 
If,  on  discovering  him  upon  the  track,  it  was  impossible,  with 
safety  to  the  train  and  those  on  board,  to  stop  the  train  in  time  to 
prevent  the  casualty,  the  company  cannot  be  held  unless  guilty  of 
negligence  beforehand  which  creates  the  impossibility.  lb. 

9.  In  such  suit  defendant  cannot  be  held  for  negligence  in  failing 

to  ring  its  bell  as  required  by  statute,  unless  such  negligence  is  in 
some  manner  made  to  appear  in  the  petition,  either  by  stating  tbe 
facts  which,  under  the  statute,  create  the  liability,  or  by  some 
appropriate  reference  to  the  statute  itself.  Meyer  v.  Atlantic  and 
Pacific  R.  249. 

10.  A  stranger,  in  stepping  out  from  behind  a  train  of  cars  standing 

upon  a  side  track  of  a  railroad,  to  cross  another  track  seven  feet 
removed,  was  run  over  by  a  "  pony"  engine  and  killed.  Tlie 
engineer  failed  to  ring  the  bell,  but  the  locomotive  could  have  been 
heard,  while  moving,  at  a  distance  of  from  one  to  two  hundred 
yards.  The  engineer  did  not  see  the  deceased,  but,  had  he  done 
so,  could  not  have  stopped  the  engine  soon  enough  to  prevent  the 
accident ;  whereas  the  other  might  have  both  seen  and  heard  the 
engine  in  time.  Held,  that  although  the  failure  to  ring  the  bell 
was  negligence  in  law,  yet  since  the  casualty  was  directly  caused 
by  the  negligence  of  the  deceased,  and,  after  he  stepped  from  be- 
hind the  train,  could  not  have  been  prevented  by  the  engineer,  the 
company  was  not  liable.  Harlan  v.  St.  Louis,  Kansas  City  and 
Northern  R.  R.,  300. 

11.  The  failure  o£  a  railroad  company  to  comply  with  the  statute  in 

ringing  its  bell  or  blowing  its  whistle  on  approaching  a  public 
crossing  is  negligence  in  law.  But  where  the  party  receiving  the 
injury  contributes  directly  thereto,  as  where  having  an  unob- 
structed view  of  the  railroad,  iso  as  to  know  of  the  approach  of  a 
train  in  sufficient  time  to  avoid  the  collision,  he  attempts  to  pass 
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over  a  public  crossing',  above  wliicli  is  a  si<jnal  to  "  Look  out  for 
the  cars,"  and  is  struck  in  so  doing,  bis  injury  is  directly  caused 
by  bis  own  negligence,  and  be  cannot  make  tbe  failure  of  tbe  com- 
pany to  ring  its  bell  or  blow  its  whistle  tbe  foundation  of  a  claim 
for  damages.    Fletchers.  Atlantic  and  Pacific  li.  R.,  303. 

12.  The  Statutes  of  Iowa  make  tbe  occupant  of  land  under  color  of 

tirtle  tbe  owner  of  improvements  made  by  him  thereon  in  good  faitb. 
The  question  of  tbe  title  to  the  land  is  therefore  immaterial  in  an 
action  for  tbe  negligent  destruction  of  such  improvements.  3Iil- 
waukee  and  St.  Paul  M.  P.  v.  Kellogg,  309. 

13.  The  terms  negligence  and  ordinary  care   are  correlative  terms. 

Ordinary  care  depends  on  the  circumstances  of  the  particular  case, 
and  is  such  care  as  a  person  of  ordinary  prudence  under  tbe  cir- 
cumstances would  have  exercised.  Norfolk  and  Petersburg  R.  P. 
v.  Ormshy,  321. 

14.  A  railroad  company  running  its  cars  through  a  populous  street  of 

a  city,  on  which  many  cbildren  live,  must  omit  nothing  which  can 
be  done  by  tbe  company  and  its  agents  to  prevent  injury  to  chil- 
dren on  the  street.  11. 

15.  A  child  two  years  and  ten  months  old  cannot  be  capable  of  contri- 

butory negligence,  so  as  to  relieve  a  railroad  coujpany  from 
liability  for  its  own  negligence.  Ih. 

16.  Negligence  of  the  parent  or  guardian  of  an  infant  child  injured  by 

a  railroad  car  cannot  constitute  contributory  negligence  on  the 
part  of  the  child  so  as  to  exonerate  the  company,  lb. 

17.  There  is  no  legal  obligation  on  the  part  of  a  railroad  company  to 

build  its  bridges  over  public  roads  with  an  elevation  so  great  tbat 
one  of  its  employees  standing  upright  on  tbe  top  of  a  car  will  not 
be  endangered  ,*  and  consequently  if  an  employee,  while  thus 
standing  in  the  course  of  his  business,  be  struck  by  one  of  such 
bridges,  he  cannot  recover  for  such  injury.  Paylor  y.  Delaware, 
Lackawanna  and  Western  P.  P.,  344. 

18.  When  injury  or  damage  happens  to  a  passenger  by  the  breaking 

down  or  overturning  of  a  railroad  train,  or  tbe  breaking  down  of 
a  bridge,  or  wheel,  or  axle,  or  by  any  other  accident  occurring  on 
the  road,  the  presumption,  pWw<z/«C4C,  is  tbat  it  occurred  by  the 
negligence  of  the  railroad  company,  and  the  burden  of  proof  is 
on  the  company  to  establish  that  there  has  been  no  negligence 
whatsoever,  and  tbat  the  damage  has  been  occasioned  by  inevi- 
table casualty,  or  by  some  cause  which  human  care  and  foresight 
could  not  prevent.    Baltimore  and  Ohio  P.  P.  v.  Wightmaii,  357. 

19.  Tbe  law  in  tenderness  to  human  life  and  limbs  holds  railroad  com- 

panies liable  for  the  slightest  negligence,  and  compels  them  to 
repel,  by  satisfactory  proofs,  every  imputation  of  such  negligence. 
When  carriers  undertake  to  convey  passengers  by  that  powerful 
but  dangerous  agency  of  steam,  public  policy  and  safety  require 
that  they  be  held  to  tbe  greatest  possible  care  and  diligence.  Any 
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negligence  or  default  in  such  case  will  make  such  carriers  liable 
in  damages  under  the  statute.  Ih. 

20.  The  Baltimore  and  Ohio  Railroad  Company,  as  a  common  carrier  of 

passengers,  was  bound  to  exercise  the  utmost  degree  of  diligence 
and  care  in  safely  transporting  William  A.  Wightman,  the  de- 
ceased in  this  case,  on  his  journey.  Ih. 

21.  The  slightest  neglect  against  which  human  prudence  and  foresight 

might  have  guarded,  and  by  reason  of  which  his  death  may  have 
been  occasioned,  renders  such  company  liable  in  damages  for  such 
death.  lb. 

22.  The  said  railroad  company  is  held  by  the  law  to  the  utmost  care  not 

only  in  the  management  of  its  trains  and  cars,  but  also  in  the 
structure,  repair,  and  care  of  the  track  and  bridges,  and  all  other 
arrangements  necessary  to  the  safety  of  passengers.  lb. 

23.  A  railroad  is  liable  for  an  injury  resulting  from  the  fright  of  horses 

caused  by  its  negligence  in  not  giving  due  warning  of  the  ap- 
proach of  a  train,  though  no  collision  occurred  between  the  train 
and  the  person  injured  or  his  horse  and  wagon.  Pollock  v.  Eastern 
R.  M.,  402. 

24.  The  Stat.  1876  c.  236  does  not  bar  an  action  against  the  Eastern 

Eailroad  Company  for  damages  accrued  prior  to  its  passage,  under  ^ 
circumstances  giving  a  right  of  action  therefor  at  common  law.  lb. 

25.  If  a  railroad  company  fails  to  stop  its  train  at  a  station  where  it  ^ 

has  contracted  to  carry  and  le«ve  a  passenger,  it  furnishes  no 
excuse  for  the  passenger's  conduct  in  leaping  from  the  train  some 
three  miles  beyond,  while  the  train  is  running  at  the  rate  of  fifteen 
miles  an  hour  ;  and  if  he  does  so  leap  from  the  train,  and  is  in- 
jured thereby,  he  cannot  recover  of  the  company  for  the  injury. 
In  such  case  he  should  remain  on  the  train  and  sue  for  the  dam- 
ages sustained  by  him  in  being  carried  beyond  the  proper  station. 
Dougherty  v.  Chicago,  Burlington  and  Quincy  B.  B. ,  489 
See  Animals. 

NUISANCE. 

A  party  in  whose  possession  and  control  a  railroad  is  placed,  with 
power  to  continue  its  use,  is  equally  liable  with  the  original 
owner  for  a  nuisance  arising  from  the  manner  of  its  construction. 
Tate  V.  M.,  K  and  T.  B.  B.,  191, 

ORGANIZATION. 

1.  The  plaintiffs  charter  (Laws  1853,  c.  10)  fixes  its  capital  stock  at 
$2,000,000,  provides  that  as  soon  as  $100,000  thereof  shall  have 
been  subscribed  certain  persons  shall  give  notice  of  a  meeting  of 
the  stockholders  to  choose  directors,  and  confer  upon  the  directors 
the  usual  general  authority  to  manage  the  business  of  the  cor- 
poration;  and,  among  other  things,  authorizes  them  to  "receive 
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payment  to  the  subscriptions  to  tlie  capital  stock,  at  such  time,  in 
such  proportion,  not  exceeding  twenty-five  per  cent  at  any  one  in- 
stalment, under  such  conditions  as  they  shall  deem  fit."  Jleld — 

1.  That  these  provisions  authorize  the  organization  of  the  corpora- 
tion upon  a  stock  subscription  of  $100,000,  and  also  authorize  the 
directors,  upon  such  organization,  to  proceed  with  the  business 
of  the  corporation  ;  and,  among  other  things,  to  collect  instal- 
ments of  Slock. 

2.  That  the  allegation  in  the  complaint  in  this  case,  that  the  plain- 
tiff corporation  is  duly  organized,  involves  the  fact  of  a  stock  sub- 
scription to  at  least  the  requisite  amount  of  $100,000. 

3.  That  the  mode  of  subscription  provided  for  in  section  4  of  plain- 
tiff's charter  as  amended  by  Sp.  Laws,  1869,  c.  117,  §  2,  relates  to 
snbscriptions  made  before  organization  ;  and  that,  as  to  subscrip- 
tions made  after  organization,  the  taking  of  them  is  left  to  the 
corporation,  acting  through  its  board  of  directors.  Minneapolis 
and  St.  Louis  R.  R.  v.  Morrison,  85. 

2.  Section  6  of  plaintiff's  charter  authorizes  the  directors  to  "  receive 
payment  to  the  subscription  to  the  capital  stock,  ...  in  such 
proportion,  not  exceeding  twenty-five  per  cent  at  any  one  instal- 
ment, under  such  conditions  as  they  shall  deem  fit,"  and  makes  it 
their  duty,  at  least  thirty  days  previous  to  the  appointed  time  of 
such  required  payment,  to  give  notice  thereof,  "  in  some  news- 
paper printed  in  the  territory  of  Minnesota,  and  in  such  other 
place  or  places  as  may  be  thought  advisable."    Held — 

1.  That  these  provisions  do  not  make  it  necessary  that  each  pay- 
ment required  should  be  called  for  separately,  or  that  separate 
notice  should  be  given  of  each  required  payment,  or  that  there 
should  be  an  interval  of  thirty  days  between  the  appointed  times 
of  payment ;  but  that  it  is  competent  for  the  directors,  at  one 
time  and  in  one  call,  to  require  several  instalments  to  be  paid, 
each  at  a  different  future  date,  and  to  give  one  notice  of  all  the  re- 
quired payments.  Ih. 

2.  That  the  allegation,  in  the  complaint,  that  payment  of  the  several 
instalments  called  "  was  duly  demanded  of  defendant,  by  publica- 
tion of  notice  for  thirty  days  in  the  Minneapolis  Daily  Tribune," 
is,  as  against  the  demurrer,  a  sufficient  allegation  that  the  proper 
notice  was  published  in  a  proper  newspaper  and  in  proper  time.  Ih. 

3.  That  the  giving  of  the  other  notice  provided  for  is  left  to  the 
option  of  the  directors.  Ih. 

PARTIES. 

1.  The  wife  of  a  non-resident,  residing  in  this  State,  may  bring  and 

defend  actions  as  an  unmarried  woman.  Maysville  and  Lexington 
R.  R.  V.  Ilerrick,  53. 

2.  Sec.  10,  art.  2,  chap.  52,  General  Statutes,  applies  to  a  married 
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woman  wlio  came  to  this  State  before  the  General  Statutes  took 
effect,  as  well  as  to  one  "  who  shall  come  to  this  commonwealth 
without  her  husband,  he  residing  elsewhere,"  etc.  lb. 
See  Carrier  of  Goods. 

PASSENG-EB. 

See  Carrier  of  Passengers  ;  Free  Pass  ;  Trespasser. 

PENALTIES. 

1.  Rights  of  action  against  railroad  companies  for  penalties  for  over- 

charges, which  had  accrued  under  the  acts  of  1874  and  1875, 
went  with  the  repeal  of  those  acts  by  ch.  57  of  187C.  Smith  v, 
Chicago  and  NortJiwestern      R.,  145. 

2.  Sec.  7  of  the  act  of  1876  does  not  give  private  persons  injured  by  vio- 

lations of  the  provisions  of  that  act  limiting  railroad  charges,  an 
absolute  right  to  bring  actions  for  three  times  the  excess,  at  their 
own  expense,  without  authority  of  the  railroad  commissioner  ;  but 
nierely  authorizes  such  an  action  at  the  discretion  of  the  commis- 
sioner (and  at  the  expense  of  the  State),  to  enforce  a  penalty  on  be- 
half of  the  State,  but  payable  to  the  person  injured.  Ih. 

8.  Said  Sec.  7  cannot  be  regarded  as  continuing  prior  statutory  pro- 
visions for  such  actions,  or  saving  rights  of  action  which  had 
accrued  under  them,  because  the  action  there  given  is  essentially 
different  from  those  of  former  acts  in  the  respect  above  described, 
and  others  ;  and  is  given  only  for  charges  in  excess  of  the  new 
rates  established  by  the  act  itself,  lb. 

4.  After  the  repeal  of  ch.  273  of  1874  (the  Potter  Law),  no  recovery 
could  be  had  in  any  action  then  pending  under  the  penal  pro- 
visions  of  that  act,  either  by  virtue  of  sec,  33,  ch.  119,  R.  S.,  or  by 
virtue  of  the  clause  in  the  repealing  act  (ch.  57  of  1876),  which 
provided  that  nothing  therein  contained  should  *'  in  any  manner 
affect  any  litigation"  then  pending  in  any  of  the  Courts  of  this 
State  or  of  the  United  States.  Rood  v.  Chicago^  Milwaukee  and 
St.  Paul  R.  R.,  170. 

PLEADING-. 

1.  Where  plaintiffs  petition  in  suit  against  a  railroad  company  for  in- 

juries to  stock  alleges  the  duty  of  defendant  to  erect  and  maintain 
fences,  the  breach  of  that  duty  and  tlie  prayer  for  double  dam- 
ages, and  direct  reference  is  made  in  the  body  of  the  petition  to 
§  43  of  the  railroad  law,  the  pleading  will  be  treated  as  brought 
under  that  section,  although  containing  the  further  averment  that 
the  injury  was  negligently  done.  Crutchfield  v.  St.  Louis,  Kansas 
City  and  Northern  R.  R.,  200. 

2.  A  common  carrier  cannot,  by  a  special  contract  relating  to  the  trans- 

portation of  stock,  defeat  an  action  in  tort  for  their  own  delivery. 
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based  on  his  common-law  obligation  to  use  due  diligence  in  trans- 
portation of  tlie  same.  The  liability  of  defendant  in  such  case 
does  not  arise  upon  contract,  but  in  spite  of  it.  And  in  such  case 
plaintiflF's  petition  b»ifore  a  justice,  stating  the  delivery  of  the 
stock  to  the  carrier,  his  undertaking  to  transport  and  failure  to 
deliver  them  at  their  destination,  their  value  and  the  loss,  al- 
thouofh  irregular,  is  substantially  in  the  form  of  an  action  ex 
delicto  founded  in  tort.  Clark  v.  St.  Louis,  Kansas  City  and  North- 
ern li.  R.,2M. 

3.  In  cases  where  there  is  a  special  contract  with  the  carrier,  by  which 

the  common-law  liability  is  restricted,  and  the  action  is  in  form 
ex  contractu,  it  seems  that  the  special  contract  must  be  set  out  in 
the  declaration  ;  but  where  the  action  is  in  tort  for  the  breach  of  a 
duty  or  obligation  imposed  by  law,  it  is  unnecessary  to  notice 
the  special  contract,  although  it  may  be  under  seal.  Ih. 

4.  In  an  action  under  cli.  145,      7-9,  Virginia  Code  of  1873,  it  is  not 

necessary  to  aver  in  the  declaration  for  whose  benefit  the  suit  is 
prosecuted.    Baltimore  and  Ohio  R.  R.  v.  Wightman,  351. 

5.  A  bill  in  equity  alleged  that  a  new  corporation  formed  by  the  con- 

solidation of  two  others  duly  issued  its  bone's  and  disposed  of  a 
large  number  of  them  to  divers  persons,  who  were  hona-fide  hold- 
ers of  the  same  and  entitled  to  receive  the  money  due  thereon  and 
to  the  benefit  of  the  mortgage.  Held  to  be  a  sufficient  averment 
that  the  bonds  were  lawfully  issued  and  used.  Mead  v.  Neio 
York,  Houso.tonic  and  Northern  R.  R. ,  367. 

6.  It  is  only  necessary  that  a  writing  should  be  referred  to  according 

to  its  legal  import  and  effect,  without  specifying  all  the  details 
necessary  to  give  it  validity.  And  where  a  bill  to  foreclose  a 
mortgage  en  a  railroad  alleges  that  the  company,  by  its  corporate 
name,  made  certain  bonds  and  coupons,  and  on  the  same  day,  to 
secure  such  bonds,  made  and  delivered  a  deed  purporting  to  be  a 
trust-deed,  and  by  said  trust-deed  granted,  sold,  and  conveyed  to 
the  trustees  certain  property,  real  and  personal,  which  is  described, 
it  is  set  forth  with  sufficient  definiteness  that  a  mortgage  was  in 
fact  executed  ;  and  the  objection  that  it  is  not  sufficiently  stated 
that  the  same  was  under  seal  is  not  well  founded.  McAllister  v. 
Plant,  389. 

7.  A  recovery  cannot  be  had  for  an  act  which  amounts  of  itself  to  an 

independent  trespass,  though  connected  with  the  one  sued  for,  un- 
less it  is  counted  on  in  the  declaration.    Memphis  and  Charleston 
R.  R.  V.  Chastine,  430. 
See  Subscriptions. 

PRACTICE. 

1.  Where  evidence  of  a  proceeding  in  a  cause  is  contained  in  a  return 
on  file  in  this  Court,  made  in  a  former  appeal  of  the  same  cause,  it 
is  competent  for  the  Court  to  refer  to  such  return  to  ascertain  the 
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character  of  such  proceeding.  Rippe  v.  Chicago,  Dubuque  and  Min- 
nesotta  R.  R.,  19. 

2.  In  condemnation  proceedings,  taken  under  the  general  railroad  act, 
an  appeal  from  an  award  of  damages,  made  by  commissioners 
therein,  only  brings  before  the  District  Court  the  propriety  of  the 
amount  of  such  award,  where,  as  in  this  case,  the  petition  for  the 
appointment  of  commissioners  particularly  specifies  the  property 
to  be  condemned,  names  the  contesting  claimant  as  its  sole  owner, 
and  a  trial  is  had,  and  an  award  is  made,  by  them  upon  that  basis, 
with  the  consent  of  both  parties.  lb. 

8.  A  refusal  to  grant  a  postponement  of  the  trial  was  not  an  abuse  of 
judicial  discretion  ;  when  it  was  admitted  the  absent  witness 
would  prove  all  the  material  facts  set  out  in  the  affidavit.  Mays- 
mile  and  Lexington  R.  R.  v.  Herrick,  53. 

4.  The  defendant  had  no  right  to  a  postponement  of  the  trial  to  enable 

him  to  procure  the  attendance  of  a  person  not  in  his  employ  to  as- 
sist his  counsel  in  the  preparation  and  management  of  his  defence. 
lb 

5.  It  is  not  to  be  expected  that  instructions  in  a  nisi  prius  Court  will 

not  be  subject  to  criticism.  It  is  only  proper  for  a  revising  Court 
to  see  that  in  the  main  they  are  not  calculated  to  mislead.  Tate  v. 
M.,  K.  and  T.  R.  R.,  191. 

6.  A  case  will  not  be  reversed  for  error  in  giving  an  instruction  for  re- 

spondent, where  the  same  declaration  of  law  is  given  at  the  request 
of  appellant.  In  such  case  the  party  is  estopped  from  objecting, 
and  is  not  prejudiced  by  the  action  complained  of.  Crutdifield  v. 
St.  Louis,  Kansas  City  and  Northern  R.  R. ,  200. 

7.  Instructions  hot  warranted  by  the  evidence  are  properly  refused. 

Lillis  v.  St.  Louis,  Kansas  City  and  Northern  R.  R.,  230. 

8.  Instructions  abstractly  correct,  but  not  founded  on  the  evidence, 

should  be  refused.  Clark  v.  St.  Louis,  Kansas  City  and  Northern 
R.  i2.,284. 

9.  The  appearance  of  a  corporation  to  a  suit  is  an  admission  of  its  cor- 

porate existence,  and  dispenses  with  the  necessity  of  establishing 
the  fact  by  evidence.    Witthouse  v.  Atlantic  and  Pacific  R.  R.,  296. 

10.  The  statement  contained  in  a  bill  of  exceptions  that  the  instructions 

were  not  copied  therein  because  they  had  been  taken  away  by  the 
jurors  or  lawyers  and  not  returned,  will  not  warrant  a  reversal  in 
the  absence  of  any  proof  that  they  were  not  before  the  Court  on 
hearing  of  motion  for  new  trial  or  proof  of  any  eflforts  to  supply 
their  loss.  lb. 

11.  Instructions  substantially  embodied  in  others  given  may  be  properly 

refused.  lb. 

12.  In  order  to  entitle  a  party  to  a  continuance  on  the  ground  of  the 

absence  of  a  material  witness,  it  is  necessary  for  him  to  show  that 
he  has  used  due  diligence  to  procure  the  attendance  or  deposition 
of  such  witness  ;  and  upon  such  a  matter  the  Appellate  Court  will 
not  disturb  the  action  of  the  Court  below,  unless  such  action 
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was  plainly  erroneous.  Baltimore  and  Ohio  M.  R.  v.  Wightman, 
351. 

13.  This  Court  cannot  review  the  action  of  the  Circuit  Court  overruliu<^ 

a  motion  for  a  new  trial,  unless  a  formal  exception  to  that  action 
be  taken  in  the  Court  below,  although  the  overruling  of  the  mo- 
tion was  Ibllowed  by  a  bill  of  exceptions  embodying  all  the  testi- 
mony.   Memphis  and  Charleston  M.  R.  v.  ChasHne,  430. 

14.  In  such  a  case,  however,  this  Court  may  look  at  the  testimony  in 

order  to  test  the  correctness  of  exceptions  taken  to  the  giving  and 
refusing  of  instructions  and  the  admission  of  evidence.  Jb. 

15.  Relief  will  be  decreed  in  equity  to  the  extent  called  for  by  the  evi- 

dence, although  greater  relief  is  claimed  in  the  bill.  Hence,  where 
the  bill  alleges  that  the  defendant  has  abandoned  his  claim  to 
twenty-two  acres  conveyed  to  him  by  the  complainant  on  condition 
subsequent,  the  latter  may  be  relieved  as  to  sixteen  acres,  if  the 
proof  is  that  the  abandonment  was  to  that  extent  only.  Vickshurg 
and  Meridian  R.  R.  v.  Ragsdale,  433. 

16.  Where  the  Court  below  commits  errors,  but  under  the  facts  of  the 

case  the  errors  are  immaterial,  the  judgment  will  not  be  re- 
versed therefor.    Kansas  Pacific  R.  R.  v.  Little,  455. 

17.  Where  the  Court  below  commits  errors,  as  in  charging  the  jury,  but 

the  errors  are  not  saved  by  any  exceptions,  the  j  udgment  will  not 
be  reversed  therefor,  lb. 

18.  Courts  cannot  say  that,  as  a  matter  of  law,  the  evidence  of  a  party 

must  be  viewed  with  "  suspicion,"  nor  that,  as  a  matter  of  law,  re- 
latives of  a  party  litigant  must  be  "  held  to  be  more  or  less  biassed 
against  the  adverse  party."  While  it  is  the  duty  of  the  trial 
Court,  if  asked  to  do  so,  to  instruct  the  jury  that  they  may  take 
into  consideration  the  interest  or  relationship  of  any  witness  in 
weighing  his  testimony,  yet  the  Court  may  very  properly  leave  it 
to  the  jury  to  say  whether  such  witness  is  biassed  or  prejudiced  or 
not,  and  whether  his  testimony  must  be  viewed  with  suspicion  or 
not.  lb. 

19.  Where,  after  the  plaintiff  has  submitted  his  case,  the  Court  directs 

a  verdict  for  the  defendant,  the  plaintiff  is  entitled  to  have  every- 
thing on  which  his  right  to  recover  depends,  and  which  the  evi- 
dence tended  to  prove,  regarded  as  established  by  the  testimony. 
Stone  V.  a  and  N.  W.  R.  R.  Co.,  461. 

20.  Where  the  Court  directs  the  jury  to  find  a  verdict,  it  is  not  neces- 

sary that  the  direction  should  be  in  writing,  it  not  being  in  the 
nature  of  an  instruction,  lb. 

21.  It  seems  that  the  attestation  of  a  foreign  record,  under  section  905 

of  the  Revised  Statutes  of  the  United  States,  must  be  made  by  the 
clerk  in  person,  and  cannot  be  made  by  a  deputy  or  other  person 
acting  as  a  substitute  for  him.  Kansas  Pacific  R.  R.  v.  Cutter, 
471. 

22.  An  objection  to  the  introduction  of  testimony,  to  be  available  in  this 
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Court  for  purposes  of  error,  must,  except  perhaps  in  cases  where 
the  defect  cannot  be  obviated  by  further  proof,  distinctly  and  clearly 
state  the  point  of  objection,  so  that  we  can  see  from  the  record 
that  the  very  matter  to  which  our  attention  is  directed  was  pre- 
sented to  the  mind  of  the  trial  judge,  lb. 
23.  Where  the  charge  of  the  Court  is  in  accord  with  the  instructions 
asked  by  the  party  now  alleging  error,  it  will,  for  the  purposes  of 
the  case,  be  conclusively  presumed  to  be  correct.  Ih. 

QUESTIONS  FOR  COURT  AND  FOR  JURY. 

1.  Whether  the  negligence  was  wilful  or  not,  was  a  question  for  the 

jury  to  determine  under  the  proof  in  this  case.  See  in  opinion  a 
statement  of  the  facts  in  relation  to  the  killing  of  a  child  six  years 
of  age,  on  the  proof  of  which  in  this  action,  by  his  personal  repre- 
sentative, the  Court  below  erroneously  instructed  the  jury  peremp- 
torily to  find  for  the  defendant.  Glaxton's  Administrator  v.  Leo^ 
ington  and  Big  Sandy  R.  R.,  12. 

2.  Where  a  boy  sitting  on  trestle-work  under  one  of  a  train  of  freight 

cars  was  run  over  and  killed  by  the  starting  of  the  train,  an  in- 
struction was  held  proper  which  declared,  as  a^atter  of  law,  that 
his  position  was  an  unsafe  one,  without  leaving  the  question  to  the 
jury  to  determine,  under  all  the  circumstances.  Ostertag  v,  Paci- 
JicR.R.,  257. 

3.  Ordinarily  the  question  of  negligence  is  one  for  the  jury,  under 

proper  instructions  ;  but  where  there  is  no  conflict  in  the  evidence 
as  to  the  facts,  or  where  they  are  undisputed,  the>question  whether 
they  amount  to  negligence  or  to  contributory  negligence  is  one  to 
be  determined  by  the  court.    Fletcher  v.  Atlantic  and  Pacific 

R.  R.,m. 

4.  In  cases  of  proximate  cause  the  inquiry  is,  was  there  any  interme 

diate  cause  disconnected  from  the  primary  fault  and  self-operating 
which  produced  the  injury  ?  Milwaukee  and  St.  Paul  R.  R.  v. 
Kellogg,  309. 

6.  A  finding  by  a  jury  that  defendant's  elevator  took  fire  through  their 
negligence,  and  that  the  burning  of  plaintiff's  mill  was  the  una- 
voidable consequence  of  the  burning  of  the  elevator,  is  in  effect  a 
finding  that  no  independent  cause  intervened  between  defendant's 
negligence  and  plaintiff's  injury,  lb. 

RECEIVERS. 

In  the  operation  and  management  of  railroads  by  Receivers  in  Chan- 
cery, they  sustain  to  persons  dealing  with  them  the  character  of 
common  carriers  ;  and  though  they  may  at  all  times  invoke  the  aid 
of  the  Court  of  Chancery  in  any  matter  affecting  their  duty  or 
liability  under  their  receivership,  yet,  waiving  this,  they  are  amen- 
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able  in  the  common-law  Courts  to  actions  for  negligence  as  carriers. 
Newell  V.  Smith,  100. 

RIPARIAN  RIGHTS. 

1.  An  owner  of  lots  abutting  on  the  Mississippi  River  possesses  the 

riparian  right  of  constructing  thereon  suitable  landings  and 
wharves  for  the  convenience  of  commerce  and  navigation,  and  to 
extend  such  construction  out  into  the  river  to  the  point  of  naviga- 
bility.   Rippe  V.  Chicago,  Dubuque  and  Minnesota  R.  R.,  19. 

2.  The  owner  of  a  piece  of  land  bordering  on  the  Mississippi  River, 

purchased  from  the  United  States,  and  comprising  a  block  of  land 
in  a  city,  and  a  narrow  strip  between  such  block  and  the  river, 
continues  to  be  a  riparian  proprietor,  though  such  strip  has  be- 
come a  public  street  by  a  common-law  dedication  ;  and  even  after 
he  has  conveyed  such  block,  describing  it  in  his  deed  as  extending 
to  the  street,  he  continues  to  be  a  riparian  proprietor  in  respect  of 
his  ownership  of  the  fee  of  that  half  of  the  street  between  the  cen- 
tre thereof  and  the  river.  As  such  riparian  proprietor  he  holds 
the  fee  to  low-water  mark,  subject  to  the  public  easement  of  navi- 
,  gation,  and  with  all  the  rights  of  other  riparian  owners  as  detailed 
in  the  opinion  ;  and  he  is  entitled  to  compensation,  in  respect  of 
those  rights,  from  a  railway  company  that  seeks  to  condemn,  for 
the  purposes  of  its  railway,  the  land  between  the  centre  of  the 
street  and  the  centre  of  the  channel  of  the  river.  BrisUne  v.  St. 
Paul  and  Sioux  City  R.  R.,  65. 

STATUTE  OF  FRAUDS. 

A  contract  between  a  railway  company  and  a  telegraph  company,  to 
continue  for  twenty-five  years,  was  signed  by  the  telegraph  com- 
pany, and  the  agent  of  the  railway  company  wrote  a  letter  accept- 
ing the  same  as  prepared,  except  as  to  a  certain  matter,  which  the 
telegraph  company  acceded  to.  The  railway  company  never 
formally  signed  the  written  contract.  It  was  Tield,  that  the  letter 
of  acceptance  of  the  contract  by  the  agent  was  a  suflBcient  signing 
within  the  Statute  of  Frauds ;  and  when  the  terms  of  the  contract 
were  mutually  executed  for  over  a  year  by  each  party,  it  was  fur- 
ther held,  that  the  contract  was  taken  out  of  the  Statute  of  Frauds 
by  part  performance.  Western  Union  Telegraph  Co.  v.  Paducah 
R,  R.,  407. 

STREETS. 

1.  Under  a  general  power  to  lay  out  and  open  streets  in  a  city,  the 
€ity  council  has  no  authority  to  lay  out  and  open  a  street  through 
the  depot  grounds  of  a  railroad  company  in  such  a  manner  as  to 
destroy,  or  essentially  impair,  the  value  of  the  company's  ease- 
ment therein,  theretofore  acquired  under  the  pursuance  of  an 
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express  legislative  grant  for  that  purpose,  Milwaukee  and  St. 
Paid  R.  R.  V.  City  of  Faribault,  40. 

2.  When  the  jurisdiction  of  a  municipal  body  over  a  particular  subject- 

matter  depends  not  upon  an  express  grant  of  power,  but  upon  the 
existence  of  an  alleged  necessity  from  which  the  disputed  power 
is  to  be  implied,  its  decision  upon  the  existence  of  such  necessity 
is  not  conclusive  upon  the  courts.  76. 

3.  The  exclusive  use  of  a  street  is  in  the  public,  even  when  the  fee 

to  the  centre  of  the  street  is  in  the  abutting  lot-owners.  Jeffer- 
sonville,  Madison  and  Indianapolis  R.  R.  v.  Esterle,  112. 

4.  The  owners  of  abutting  lots  have  and  can  have  no  possession  or 

right  to  the  possession,  in  fact  or  in  law,  of  the  street  or  any  part 
of  it.  lb. 

5.  The  owner  of  a  lot  abutting  on  a  street  has  a  particular  interest  in 

that  street.  His  title  carries  with  it,  as  an  essential  incident,  cer- 
tain valuable  and  indispensable  services  and  easements  in  and  over 
that  street,  which  are  as  inviolable  as  his  property  in  the  lot  itself. 
This  peculiar  right  exists  as  well  when  the  fee  is  in  the  public  as 
when  it  is  in  the  lot-owner,  lb. 

6.  It  is  the  settled  law  of  this  State  that  a  municipal  corporation  is  not 

liable  for  damages  indirectly  resulting  to  the  proprietors  of  lots 
within  the  corporation,  from  the  grading  of  streets  or  from 
changes  in  the  grade,  authorized  by  the  municipality.  Tate  v. 
M.,  K.  and  T.  R.  R.,m. 

7.  Where  a  municipal  charter  so  allows,  a  railroad  may  be  constructed 

on  a  street  by  permission  of  the  municipal  authorities,  and  neither 
the  municipality  nor  the  railroad  company  will  be  responsible  for 
the  inconvenience  and  damage  resulting  from  such  construction. 
But  this  rule  applies  only  to  a  railroad  constructed  on  the  grade 
of  the  street,  where  the  only  obstruction  is  the  passage  of  the 
trains ;  and  not  where  embankments  have  been  made  above  the 
grade,  or  where  the  street  is  used  for  side  tracks  or  other  struc- 
tures for  the  convenience  of  the  road.  lb. 

SUBSCRIPTIONS. 

1.  Where  a  town,  at  an  election  for  that  purpose,  accepts  a  written 

proposition  for  aid  made  to  it  by  a  railroad  company  pursuant  to 
ell.  182  of  1872,  the  terms  and  construction  of  the  proposition  can- 
not be  modified  by  representations  of  the  company  made  to  the 
voters  between  the  proposition  and  the  election.  Town  »f  Platte- 
mlle  V.  Galena  and  Southern  Wisconsin  R.  R.,  1, 

2.  It  is  competent  for  a  railroad  company,  in  submitting  to  a  munici- 

pality a  proposition  for  aid,  to  define  therein,  as  a  part  of  the  pro- 
position, the  line  of  the  proposed  road.  lb. 

3.  A  company  authorized  to  construct  a  railroad  through  this  State 

from  the  Illinois  line  to  intersect  the  M.  and  P.  du  C.  K.  R.,  west  of 
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Monroe,  made  a  proposition  to  the  plaintiff  town,  stating  that  it 
had  surveyed  and  located  a  line  of  its  road  througli  certain  sec- 
tions in  that  town,  to  a  point  designated  in  the  village  of  Platte- 
ville,  and  proposed  to  build  that  road  "on  the  route  indicated," 
from  Galena  to  the  Wisconsin  River  ;  and  it  asked  aid  of  the  town 
to  build  the  road  "on  the  route  indicated."  The  town  accepted 
the  proposition,  and  issued  its  bonds.  Held,  that  while  the  pro 
position  does  not  disclose  a  survey  and  location  of  the  line  of  the 
road  northward  heyond  the  point  designated,  yet  it  bound  the  com- 
pany to  build  a  continuous  line  of  road  from  Galena,  over  the  sur 
veyed  line  described  in  the  proposition,  to  the  point  designated, 
and  f7'om  that  point  to  the  Wisconsin  River,  lb. 

4.  A  subscription  for  stock  of  a  corporation,  in  the  following  words  and 

figures,  to  wit :  "  We,  the  undersigned,  do  hereby  subscribe  to 
the  preferred  capital  stock  of  the  St.  Paul,  Stillwater  and  Taylor's 
Falls  Railroad  Company,  and  promise  to  pay  for  the  number  of 
shares  set  opposite  our  respective  names  ;  these  subscriptions  not 
to  be  binding  until  sixty-five  thousand  dollars  of  said  stock  is 
subscribed  for.  Date :  October,  1872.  Name  of  subscriber  : 
Daniel  M.  Robbins.  No.  of  shares  :  20 ;  par  value  :  $2000  ;" 
taken  in  the  stock-subscription  book  of  the  company,  authorized 
by  it  to  be  open  to  receive  such  subscriptions,  and  the  issuance 
of  such  preferred  stock  having  been  duly  authorized  by  it,  con- 
stitutes (the  $65,000  having  been  subscribed  for)  a  valid  contract 
on  the  part  of  the  company  to  issue  the  stock,  and,  on  the  part  of 
the  subscribers,  to  receive  and  pay  for  the  stock.  St.  Paul,  Still- 
water and  Taylor's  Falls  R.  R.  v.  Robbins,  81. 

5.  The  promises  of  the  respective  parties  to  such  a  contract  are  concur- 

rent and  dependent,  and  neither  can  require  the  other  to  perform 
without  performing  or  offering  to  perform  on  his  part.  A  com- 
plaint in  an  action  by  the  company  upon  such  a  subscription,  which 
does  not  aver  that  the  company  has  issued,  or  offered  to  issue,  the 
stock  to  the  defendant,  is  insufficient.  76. 

6.  Plaintiff,  by  its  president,  agreed,  for  a  subscription  of  $1200,  to 

build  a  depot  in  a  certain  place.  Parties  interested  started  a  sub- 
scription paper.  After  a  part  of  the  required  sum  had  been  sub- 
scribed, the  president  notified  subscribers  and  others  that  he  re- 
quired, in  lieu  of  such  general  subscription,  an.  assumption  by 
two  or  three  responsible  persons  of  the  payment  of  the  sum  re- 
quired ;  and  therefore  L.  and  others  promised  by  parol  to  assume 
it,  after  which  canvass  was  made  for  further  subscriptions,  and 
subscriptions  obtained  for  $1400,  the  subscribers  intending  not 
only  to  put  L.  and  others  in  funds,  but  to  pay  in  part  for  a  telegraph 
line.  In  assumpsit  by  plaintiff  against  a  subscriber,  the  Court 
charged  that  if  the  undertaking  of  L.  and  others  was  a  mere  col- 
lateral guaranty,  the  plaintiff  might  recover  ;  but  tliat  if  the 
promise  of  L.  and  others  was  substituted  for  the  subscription,  and 
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plaintiff  agreed  to  look  to  them  alone  for  payment,  it  could  not  re- 
cover. Held,  that  on  those  facts  L.  and  others  were  the  contract- 
ing party  with  plaintiflf ;  that  they  alone  could  be  sued  for  a 
breach,  and  that  the  charge  was  without  error.  Lemville  Valley 
R.  R.  V.  Marsh,  136. 
See  Injunction  ,  Organization. 

TAXATION. 

1.  The  act  of  March  3,  1865  (Sp.  Laws  1865,  c.  6),  entitled  "  An  act  to 

aid  and  facilitate  the  completion  of  the  St,  Paul  and  Pacific  Rail- 
road and  branches,"  applies  to  all  the  lines  of  railroad  authorized 
to  be  built  under  the  charter  originally  granted  to  the  Minnesota 
and  Pacific  Railroad  Company  by  the  act  of  May  22,  1857.  Chi- 
cago, Milwaukee  and  St.  Paul  R.  R.  v.  Pfaender,  44. 

2.  This  act  of  1865  having  been  pas?ed,  as  appears  upon  its  face,  on 

the  assumption  and  belief  that  the  St.  Paul  and  Pacific  Railroad 
Company  then  owned  and  held  all  those  lines  of  road,  and  the 
franchises  thereto  belonging,  an  acceptance  of  its  provisions  and 
benefits  by  that  company  estops  it,  and  every  company  subsequent- 
ly acquiring  title  through  it  to  any  portion  of  such  lines  from  dis- 
puting the  correctness  of  such  assumption.  Ih. 

3.  The  exemption  from  all  taxation  and  assessment  therein  contained 

was  not  simply  a  personal  privilege  conferred  upon  the  company, 
but  was  in  the  nature  of  a  conditional  grant,  appurtenant  to  its 
several  lines  of  railroad,  and  charged  with  the  perpetual  burden 
of  an  annual  payment  of  the  specified  sum  therein  provided,  dating 
from  the  time  when  any  portion  of  such  lines,  equal  in  extent  to 
thirty  miles,  should  be  completed  and  in  operation.  lb. 

4.  In  case  of  a  severance  and  division  of  such  lines  of  road,  and  the 

franchises  thereto  appertaining,  among  different  companies,  refer- 
ence must  be  had  to  the  time  when  such  first  thirty  miles  of  com- 
pleted road  were  built  and  put  in  operation,  in  ascertaining  and 
fixing  the  rate  per  cent  and  amount  of  gross  earnings  each  com- 
pany is  to  pay  during  any  given  year  as  to  its  line  of  road.  Ih. 

5.  In  ascertaining  the  amount  due  from  the  company  to  the  State,  on 

account  of  the  earnings  of  its  road  during  any  period  embraced  in 
its  annual  report,  under  the  provisions  of  the  act  of  March  2,  1865, 
reference  must  be  had  to  the  date  of  the  passage  of  that  act  as  the 
time  when,  for  such  purpose,  the  first  thirty-mile  section  of  com- 
pleted road  is  deemed  to  have  been  completed  and  put  into  opera- 
tion.   1  h. 

6.  The  State  has  not,  either  by  statute  or  contract,  relinquished  her 

right  to  tax  that  portion  of  the  Chesapeake  and  Obio  Railroad 
which  lies  between  the  city  of  Richmond  and  the  town  of  Cov- 
ington, and  all  the  property  of  the  company,  real  and  personal  be- 
longing to  that  part  of  the  road,  and  a  fair  proportion  of  its  roll- 
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ing  stock,  and  of  the  earnings  ot  the  company,  to  be  ascertained 
and  apportioned  in  such  mode  as  may  be  prescribed  by  law.  But 
she  has  relinquished  the  right  to  tax  the  property  of  the  company 
lyinj?  west  of  Covington.  Commoivwealth  v.  Chesapeake  and  Ohio 
R.  R.,  126. 

7.  A  State  cannot  tax  the  bonds  of  a  railroad  company  held  by  per- 

sons living  out  of  the  State.  Ih. 

8.  Under  the  amended  charter  of  the  defendant  corporation  (Sp.  Laws 

1864,  c.  1,  p.  60),  in  terms  granting  an  exemption  from  ull  laxaiion 
and  from  all  assessments  in  respect  to  its  railroad  and  its  apjiur- 
tenances  and  appendages,  and  all  other  property,  estate,  and  ef- 
fects of  said  company,  and  also  its  capital  and  stock,  and  declaring 
that  the  payment  by  it  of  the  per  centum  of  gross  earnings  as 
therein  provided  annually  "shall  be  and  is  in  full  of  all  taxation 
and  assessment  whatever,''  no  special  assessment  for  any  local 
improvement  can  be  imposed  upon  any  portion  of  its  railroad, 
or  any  of  its  real  estate  used  in  connection  therewith.  City  of 
St.  Paul  v.  St.  Paul  and  Sioux  City  R.  R.,  177. 

9.  It  was  competent  for  the  Legislature,  in  regranting,  in  1864,  the 

franchises  pertaining  to  defendant's  line  of  railroad,  to  alter  the 
contract  contained  in  the  original  charter  of  1857,  in  respect  to 
taxation,  in  the  manner  it  did,  notwithstanding  §§  1,  3,  art.  9,  of 
the  Constitution.  lb. 

10.  The  words  "for  the  purposes  of  their  road,  or  otherwise,"  in  the 

first  section  of  the  act  "  to  establish  just  rules  for  the  taxation  of 
railroad  companies,  and  to  induce  their  acceptance"  {Rev.,  p. 
1166),  construed  to  include  only  such  property  as  may  be  necessary 
or  convenient  for  the  legitimate  purposes  of  the  company  to  ac- 
complish the  end  which  the  Legislature  had  in  view  at  the  time  of 
the  enactment  of  the  charter.    State  v.  Ftdler,  347. 

11.  The  exemption  in  that  act  from  county,  township,  and  municipal 

tax  of  a  tract  of  land  at  the  termini  of  the  road,  not  exceeding  ten 
acres,  with  the  buildings  and  improvements — lield,  not  to  extend 
to  a  tract  at  a  terminus  which,  though  bought  for  use  in  connec- 
tion with  the  business  of  the  road,  was  not,  when  the  assessment 
in  question  was  laid,  used  for  the  accomplishment  of  any  of  the 
purposes  contemplated  by  the  Legislature  in  granting  the  charter  ; 
it  being  then  leased  by  the  prosecutors  to  a  private  person,  for  his 
own  private  business.  Ih. 
13.  Where  the  charter  of  a  railroad  company  authorizes  it  to  acquire,  by 
lease,  purchase,  or  otherwise,  any  extension  of  its  road,  necessary 
and  proper  to  its  business,  and  provides  that  all  property  so  ac- 
quired shall  become  part  of  the  property  of  such  corporation,  and 
in  pursuance  thereof  it  leases  other  railroads  forever,  and  pro- 
vides by  the  terms  of  the  leases  that  the  roads  so  leased  shall  be- 
come, and  be  operated,  as  a  part  of  the  main  line  of  the  company 
leasing,  the  property  so  leased  will,  if  not  for  all  purposes,  at 
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least  for  the  purposes  of  taxation,  be  reg-arded  as  the  property  of 
the  company  operating  it  under  such  leases.  Huck  v.  Chicago  and 
Alton  B.  R.,  419. 

13.  Section  1  of  article  9  of  the  Constitution,  which  declares  that  the 

General  Assembly  shall  have  power  to  tax  peddlers,  auctioneers, 
brokers,  and  other  classes  therein  enumerated,  including  persons 
or  corporations  owning  or  using  franchises,  does  not  operate  as  a 
prohibition  on  all  other  bodies  to  tax  such  persons,  and  for  other 
purposes  than  State  revenue,  but  the  General  Assembly  may  au- 
thorize municipal  corporations  to  impose  taxes  on  such  persons 
and  corporations.  Ih. 

14.  Where  a  railroad  company  is  operating  leased  roads  in  connection 

with  its  own,  and  as  a  part  of  its  line,  it  is  proper  not  only  to 
assess  the  value  of  the  tangible  property  of  such  leased  roads 
against  the  lessee  road,  but,  in  distributing  the  y  ilue  of  the  capi- 
tal stock  for  taxation  amongst  the  different  counties  in  the  propor- 
tion that  the  length  of  the  main  track  in  each  county  bears  to  the 
whole  length  of  the  road  in  the  State,  the  leased  roads  are  to  be 
considered  and  treated  as  parts  of  the  main  line.  11). 

15.  Whilst  courts  of  equity  will,  in  many  cases,  enjoin  the  collection  of 

a  tax  sought  to  be  enforced  against  property  exempt  from  taxation, 
they  will  not  enjoin  the  collection  of  the  whole  tax ;  because,  in 
determining  the  valuation  of  an  aggregate  property,  exempt 
property  may  have  been  included  as  a  factor.  lb. 

TICKETS. 

1.  Where  the  holder  of  a  1000  miles  railroad  commutation  ticket,  ex- 

pressed to  be  "  good  for  six  months  only,"  after  that  period  had 
elapsed,  having  first  obtained  legal  advice  that  the  ticket  was  good 
till  the  thousand  miles  were  travelled,  and  before  the  ticket  was 
exhausted,  took  his  seat  in  the  baggage  car  of  a  train,  refused 
payment  of  fare  otherwise  than  by  offering  his  ticket,  and  was  for- 
cibly ejected  from  the  train — lield,  that  the  ticket  was  void  ;  that 
the  holder  was  not  a  passenger,  but  became  a  trespasser  on  enter- 
ing the  baggage  car,  and  upon  his  refusal  to  get  off  might  be 
ejected  with  the  use  of  any  force  necessary  to  that  end,  and  at  a 
point  contiguous  neither  to  a  station  nor  dwelling-house  ;  that  the 
statute  (Wagn.  Stat.  307,  28)  had  no  application  to  such  a  case. 
Lillis  V.  St.  Louis,  Kansas  City  and  Northern  R.  R.,  221. 

2.  The  purchase  of  a  ticket  constitutes  a  contract  between  the  com- 

pany and  the  passenger,  in  accordance  with  which  the  former 
undertakes  to  carry  the  latter  to  his  destination  on  the  particular 
train  he  takes  and  no  other;  unless  he  is  permitted  by  some  regu- 
lation of  the  company,  upon  compliance  with  some  condition,  to 
stop  over  at  an  intervening  station  and  resume  his  journey  by 
another  train.  The  contract  for  the  transportation  of  the  passen- 
ger is  an  entirety;  and  if  without  the  consent  of  the  company  he 


538 


INDEX. 


stops  before  reaching  his  dtstiuation,  he  cannot  again  impose  the 
obligation  of  the  contract  upon  the  company  by  insisting  that  he 
shall  be  carried  the  remainder  of  the  journey.  Stone  v.  C.  and 
N.  W.  B.  R.,  461. 

3.  The  plaintiff  bought  from  the  defendant's  company  a  season  ticket 
entitling  him  to  travel  by  their  railway  for  one  month,  paying  the 
usual  charge  for  such  ticket  and  10s.  deposit,  and  agreed  to  be 
bound  by  certain  conditions.  The  fourth  condition  was  that  the 
ticket  "  is  to  be  considered  as  the  property  of  the  company,  to  be 
delivered  up  at  the  secretary's  office  on  the  day  after  expiry,  or  on 
forfeiture."  The  sixth  condition  was  ^' that  the  ticket  and  all 
benefits  and  advantages  thereof,  including  the  deposit,  shall  be 
absolutely  forfeited  to  the  company  if  it  shall  be  lost,  or  in  case 
of  any  breach  of  any  of  the  conditions."  Some  few  days  after  the 
expiry  of  the  month,  but  within  a  reasonable  time,  the  plaintiff 
delived  up  the  ticket  and  claimed  the  deposit ;  and  on  the  com- 
pany's refusal  brought  an  action  to  recover  it.  Held,  that  the  per- 
formance of  every  one  of  the  conditions  was  a  condition  precedent 
to  the  right  to  a  return  of  the  deposit ;  and  that  as  the  ticket  had 
not  been  delivered  up  on  the  day  after  expiry,  the  conditions  had 
not  been  performed,  the  deposit  was  forfeited,  and  the  plaintiff 
could  not  maintain  the  action.  Cooper  v.  London,  Brighton  and 
South  Coast  B,  B.,  494. 

See  Free  Pass. 

TRESPASS. 

1.  Where  a  railway  company,  without  the  consent  of  the  owner,  and 

without  having  acquired  a  right  to  the  land  in  the  manner  pro- 
vided by  statute,  takes  possession  of  land  for  which  it  is  liable  to 
make  compensation  (in  this  case  land  forming  part  of  a  public 
street,  but  the  fee  of  which  was  in  the  plaintiff),  it  is  liable  in  an 
action  of  trespass  ;  and  the  neglect  of  the  owner  to  proceed  by  in- 
j  unction  to  restrain  the  company  from  constructing  its  road  on 
such  land  is  not  a  waiver  of  his  right  of  action  for  the  trespass. 
Blesch  v.  Chicago  and  Northwestern  B.  B.,  91. 

2.  In  an  action  for  such  a  trespass,  it  was  error  to  give  instructions  imply- 

ing the  plaintiff  was  entitled  to  recover  the  difference  between  the 
value  of  the  use  of  the  premises  with  the  railroad  constructed  and 
used  aa  it  was,  with  all  its  inconveniences,  and  the  value  of  such 
use  as  it  would  have  been  with  the  railroad  ichere  it  was,  hut  with- 
out such  inconveniences.  lb. 

3.  The  damages  recoverable  in  this  case  could  not  exceed  the  differ- 

ence between  what  would  have  been  the  rental  value  of  the  prem- 
ises (during  the  continuance  of  the  trespass,  down  to  the  com- 
mencement of  the  action),  in  case  there  had  been  no  railroad  on 
the  street,  and  its  actual  rental  value  with  the  railroad  constructed 
and  operated  as  it  was.  lb. 
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4.  The  fact  tliat  only  a  part  of  tlie  width  of  defendant's  track  was 

upon  plaintiff's  land  will  not  affect  the  rule  of  damages.  Ih. 

5.  An  action  to  recover  damages  for  the  diminution  of  the  value  of  ad- 

jacent property,  occasioned  by  the  location  and  use  of  railway 
tracks  in  a  public  street,  is  not  an  action  of  trespass  quare  clau- 
sum  f regit,  but  at  the  common  law  would  have  been  an  action  on 
the  case.  Jeffersonmlle,  Madison  and  Indianapolis  R.  R.  v,  Es- 
terle,  112. 

6.  The  act  of  March  10,  1854,  authorizing  the  owner  to  maintain  an 

action  for  any  trespass  or  in j  ury  to  land,  committed  when  he  was 
not  in  the  actual  possession,  was  not  in  terms  or  in  substance  con- 
tinued in  force  by  the  General  Statutes.  Ih. 

7.  Although  a  railway  company  may  enter  upon  the  lands  of  another 

without  objection  on  his  part,  and  construct  its  road  across  the 
same,  and  run  its  trains  over  the  same,  yet  if  it  operates  its  trains 
over  such  land  after  notice  by  the  owner  to  cease,  and  before  con- 
demnation and  payment  of  damages,  it  will  be  liable  to  the  owner 
in  trespass  for  damages  for  running  its  trains  across  his  lands  after 
such  notice.    Chicago  and  Iowa  R.  R.  v.  Davis,  405. 

TRESPASSER. 

1.  In  suit  against  a  railroad  company  for  injuries  to  a  child,  it  appeared 

that  at  a  station  where  the  accident  occurred,  by  direction  of  his 
father  the  boy  was  in  the  habit  of  driving  stock  from  the  track 
before  the  arrival  of  trains,  and  would  then  seat  himself  on  the 
platform  of  the  station,  and  was  accustomed  to  get  on  freight 
trains  on  their  arrival,  and  ride  to  the  switch ;  that  the  platform 
had  been  built  by  the  company  for  the  accommodation  of  passen- 
gers and  persons  having  business  with  the  road,  and  that  the  lad 
had  been  frequently  told  to  keep  off  the  platform  ;  that  while  stand- 
ing there  he  was  struck  and  injured  by  a  timber  projecting  from  a 
freight  car.  Held,  that  the  direction  was  under  the  circumstances 
merely  admonitory  and  not  imperative  in  such  sense  as  to  make 
him,  by  reason  of  the  order,  a  trespasser ;  that  his  having  no  right 
or  business  there  did  not  constitute  him  a  trespasser,  and  his  being 
there  was  not  such  negligence  as  in  law  to  contribute  directly  to 
his  injury  ;  that  even  supposing  the  child  was  a  trespasser,  the 
liability  of  the  company  to  him  for  injuries  would  not  be  restricted 
to  those  which  were  wanton,  but  would  embrace  all  such  as  re- 
sulted from  want  of  ordinary  care.    Hicks  v.  Pacific  R.  R.,  273. 

2.  The  care  and  caution  required  of  railroad  companies  in  running 

their  trains  are  commensurate  with  the  danger  to  persons  and 
property  incident  to  that  mode  of  conveyance  ;  and  in  running 
through  towns  and  cities  and  over  public  crossings,  or  in  the 
vicinity  of  railroad  stations,  they  must  exercise  care  and  caution 
commensurate  with  the  risks  of  accidents  at  such  places,  lb. 
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3.  A  passenger  who  refuses  to  pay  his  fare  becomes  a  trespasser,  not 

entitled  to  the  rights  and  privileges  of  the  passenger,  and  may 
rightfully  be  ejected  from  the  train  by  an  employee  of  the  com- 
pany.   Stone  V,  Chicago  and  Northwestern  B.R.,  461. 

4.  By  refusal  to  pay  his  fare  the  passenger  deprives  himself  of  the 

right  to  insist  upon  courteous  treatment  from  the  company's'em- 
ployees,  and  cannot  complain  of  their  misconduct.  lb. 

5.  Where  a  passenger  has  been  ejected  from  a  train  for  non-payment 

of  fare,  he  must  pay  the  fare  from  the  station  where  he  first 
entered  the  train  before  he  can  insist  upon  being  carried  forward 
upon  the  same  train  ;  and  if  he  purchase  a  ticket  at  the  point 
where  he  was  ejected  the  conductor  may  nevertheless  exclude 
him  from  the  train,  lb. 

6.  That  the  passenger  attempted  to  re-enter  the  train  with  good  intent 

and  without  a  purpose  to  defraud  the  company  would  not  aid  him 
to  a  recovery,  lb. 
See  Cakrier  of  Passengers. 

TRUST  DEED. 

1.  Where  an  estate  is  conveyed  to  trustees  jointly,  the  right  of  survi- 

vorship exists  ;  and  upon  the  death  of  one,  his  interest  does  not 
descend  to  his  heirs,  but  vests  in  the  other.  This  rule  is  not 
affected  by  statutes  abolishing  joint  tenancies  and  converting  them 
into  tenancies  in  common  unless  the  language  of  the  statute  ex- 
pressly embraces  trust  estates.  Our  statute.  Code  1871,  §  2301 
(Code  1857,  p.  309,  art.  18),  converting  joint  tenancies  into  tenan- 
cies in  common,  expressly  excepts  trust  estates  from  its  operation. 
McAllister  v.  Plant,  389. 

2.  Where,  to  secure  bonds  issued  by  a  railroad  company,  the  franchise, 
■    road-bed,  and  appurtenances  are  conveyed  to  trustees  jointly,  the 

trust  does  not  upon  the  death  of  one  descend  to  his  heirs,  but 
vests  in  the  other,  and  it  is  unnecessary  to  make  the  heirs  of  the 
deceased  trustee  parties  to  a  bill  in  chancery  to  foreclose  a  prior 
mortgage,  lb. 
See  Forfeiture. 


